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CASES 


ARGUED   AND   DETERMINED 


THE    ROLLS    COURT- 


SIMMONS  V.  ROSE. 
WEEKS  V.  WARD. 


Re  R.  A.  WARD.  1862. 

March  21. 

rpHE  first-mentioned  suit  of  Simmons  v.  Rose  was  A  Receiver 

instituted  for  the  administration  of  real  and  per-  bytblTcourt, 
sonal  estate  of  Lewis  Rose,  and  by  the  decree,  made  in  "pon  *!>«  re-  ^ 

____       ,  ,  ,.  -  .    .  presentation  of 

I860,  the  usual  accounts  were   directed,   and   it   was  the  Plaintiff's 

ordered  that  a  Receiver  should  be  appointed  of  his  real  ■P'**^^®^  ***** 

'^'^  the  Receiver 

and  personal  estate.  bad  entered 

into  the  usual 

recognizances, 

In  1854,  the  Plaintiffs,  who  had  the  conduct  of  the  which  he  had 

suit,  took  out  a  summons  for  the  appointment  of  a  ^^^^^  ^  ]^^ 

Receiver.  occurred,  in 

consequence 
of  the  Re- 

On  the  attendance  before  the  Judge  in  chambers  on  ??J?[^''"  !**' 

®  bihty  being 

this  only  in  the 
nature  of  a 
ample  contract  debt.    The  solicitor  was,  at  the  instance  of  a  Defendant,  made  per- 
■onally  liable  for  the  loss  occasioned  by  his  neglect     Held  also,  that  the  country 
■olicitor  was  liable,  though  the  representations  were  made  by  his  London  agents. 
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1862.  ibis  summons,  the  PlaintifTs  proposed  Alfred  Lovegrove 
as  such  Receiver,  and  he  was  approved  of  by  the  Judge 
in  chambers  to  be  such  Receiver,  be  finding  security  in 
the  sum  of  10,000/. 

On  the  27th  of  April,  1854,  the  Plaintiffs  took  out  a 
summons  in  the  first  cause  returnable  on  the  2nd  day 
of  May,  1854,  in  which  summons  the  nature  of  the 
application  to  be  made  was  stated  in  the  words 
following  : — "  that  Alfred  Loveffrove  be  appointed  Re- 
ceiver of  the  real  and  personal  estate  of  Lewis  Rose^  the 
testator,  he  having  entered  into  the  usual  recognizances." 
By  an  order  dated  the  2nd  of  May,  1854,  made  by  the 
Master  of  the  Rolls  in  Chambers  upon  this  summons, 
after  reciting  the  decree  directing  a  Receiver,  and  that 
Alfred  Lovegrove  had  been  approved  of  by  the  judge  as 
a  proper  person  for  that  purpose,  and  ih2X  Alfred  Love^ 
grove  had  given  security,  pursuant  to  the  general  order 
of  this  Court,  and  had  entered  into  a  recognizance,  to* 
gether  with  Samuel  NickolU  and  seven  others  (naming 
them),  as  his  sureties,  dated  the  5th  of  April,  1854, 
which  had  been  approved  of  by  the  judge  and  duly 
inroUed,  it  was  then  ordered,  thai  Alfred  Lovegrove 
should  be  appointed  Receiver  of  the  rents  and  profits 
and  to  get  in  the  outstanding  personal  estate. 

Lovegrove  died  in  September,  1856.  Mr.  Weeks  and 
Mr.  Ward,  his  executors,  had  in  1859  submitted,  in  the 
first  suit,  to  account  for  what  they  had  received  of 
Lovegrovis  estate  as  if  a  bill  had  been  filed  against 
them. 

In  1860,  the  suit  of  Weeks  v.  Ward  was  instituted 
for  the  administration  of  Lovegrove^ s  real  and  personal 
estate. 

In 
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In  passing  L(wtgrot)B*$  accounts  as  Keceiver  in  1862. 
Simmons  v.  Rose,  a  balance  of  3^996/.  was  found  du^ 
from  bis  estate,  and  it  was  tben  discoyered,  that  bis 
recognizances  were  wbolly  irregular,  for  Lovegrove  had 
never  signed,  acknowledged  or  entered  into  the  recog- 
nizances referred  to,  and  by  such  recognizances  his 
eight  suiieties,  instead  of  becoming  bound  for  10,000/., 
did  merely  ''  acknowledge  themselves  and  each  of  them 
did  acknowledge  himself  to  owe,"  &:c.  ''  the  sum  of 
1,250/."  The  effect  of  this  was,  that  Lovegrove  was  not 
liable  under  the  recognizance,  and  his  eight  sureties 
were  jointly  and  severally  liable  for  one  single  sum  of 
1,250/.  and  no  more. 

In  consequence  of  this  irregularity,  the  balance  found 
due  from  Lovegrove  constituted  a  mere  simple  contract 
debt,  instead  of  being  a  debt  of  record,  payable  out  of  his 
assets  in  priority  to  simple  contract  debts ;  besides  this, 
it  enables  his  executor  Mr.  Ward  to  retain  a  simple  con- 
tract debt  due  to  him  from  the  testator.  In  addition  to 
this,  the  sureties  were  only  liable  to  the  extent  of  1,250/. 

Under  these  circumstances,  a  petition  was  now  pre- 
sented by  Rose,  who  was  a  Defendant  in  the  first 
suit,  against  Mr.  Ward  (a  country  solicitor)  who  had 
acted  for  the  Plaintiffs  and  for  the  Receiver  in  Simmons 
y.  Rose  through  his  London  agents  Messrs.  Child  tf 
Kettg,  stating  the  circumstances  relative  to  the  re- 
cognizances, and  that  the  omission  of  Lovegrove  to 
enter  into  a  recognizance  was  quite  contrary  to  the 
settled  practice  and  had  not  been  sanctioned  by  the 
Judge  in  chambers  or  his  chief  clerk.  It  insisted  that 
Mr.  Ward  had  been  guilty  of  gross  negligence  in  pre- 
paring or  allowing  to  be  prepared  the  recognizance  in 
such  a  form  as  to  make  it,  at  law,  a  security  for  no 
more  than  1,250/.,  and  in  not  making  Lovegrove  a  party 

B  2  thereto. 
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1862.  thereto,  and  that  in  inserting  or  allowing  to  be  inserted 
^^^^'^^      in  the  summons  and  order  the  statements  before  referred 

Ward.  ^^>  ^^  ^^^  ^^^"  g^i'^y  ^^  negligence  so  gross,  as,  in  the 
view  of  this  Court,  to  make  him  liable  to  the  same 
pecuniary  consequences  as  if  it  were  fraud,  and  that 
Mr.  Ward  was  personally  liable  to  make  good  to  the 
estate  of  Letois  Rose  such  loss  (if  any)  as  might  be 
occasioned  to  the  estate  of  the  testator  in  consequence 
of  such  negligence. 

The  petition  prayed  a  declaration  that  Lovegrove^s 
salary  as  Receiver  and  his  costs,  amounting  to  769/., 
which  was  claimed  by  his  executors,  ought  to  be  dis- 
allowed in  ascertaining  the  balance  due  from  his  estate. 
It  also  prayed  a  declaration  that  Mr.  Ward  was  per- 
sonally liable  to  make  good  to  the  estate  of  the  testator 
Lewis  Rose  the  amount  of  the  loss  (if  any)  which  should 
be  occasioned  by  the  recognizance  not  haying  been 
prepared  in  the  proper  form. 

And  that  it  might  be  declared  that  all  sums  disbursed 
or  retained  by  Mr.  Ward,  in  respect  of  the  simple  con- 
tract debts  of  Lovegrove,  ought  to  be  disallowed  him  in 
taking  the  accounts  in  the  suit  of  Weeks  y.  Ward. 

The  practice  on  the  appointment  of  a  Receiver  was 
stated  to  be  as  follows : — 

''  After  a  Receiver  has  been  approved  of  by  the  Judge 
in  chambers,  and  the  amount  of  security  to  be  given  by 
him  has  been  fixed,  all  that  remains  to  be  done,  with 
respect  to  his  appointment  and  his  giving  security,  is 
looked  upon  as  mere  matter  of  routine,  and  it  is  usual 
for  the  parties  to  the  cause  (other  than  the  party  having 
the  conduct  of  the  proceedings)  not  to  interfere  as  to 
the  Receiver's  giving  such  security,  nor  to  see  whether 
the  recognizance  is  in  the  proper  form  and  is  ac- 
knowledged 
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knowledged  by  the  proper  persons.  The  practice  is  as  1862. 
follows : — '*  The  solicitor  of  the  Receiver,  who  is  usually 
also  the  solicitor  of  the  party  having  the  conduct  of  the 
proceedings  in  the  cause,  prepares  the  draft  of  a  re- 
cognizance and  leaves  such  draft  at  the  chambers  of 
the  Judge  for  approval.  An  appointment  is  made  at 
chambers  for  settling  such  draft,  but,  for  the  reason 
aforesaid,  it  is  usual  for  no  person  except  such  solicitor 
to  attend  such  appointment  Such  draft,  when  ap- 
proved, is  returned  to  such  solicitor,  who  then  has  it 
engrossed  and  leaves  the  engrossment  at  the  chambers 
of  the  Judge  for  approval.  The  chief  clerk  of  the  Judge 
signifies  his  approval  on  the  margin  of  the  engross- 
ment, and  delivers  it  to  the  solicitor  to  be  signed  and 
acknowledged  by  the  persons  entering  into  it.  After  it 
has  been  signed  and  acknowledged  by  the  requisite 
parties,  the  solicitor  returns  it  to  the  chief  clerk  of  the 
Judge,  and  the  chief  clerk  transmits  it  to  the  inrol- 
ment  office  to  be  enrolled." 

Mr.  Selwyn  and  Mr.  Cadman  Janes  in  support  of  the 
petition. 

Mr.  Follett  and  Mr.  Faber  for  Mr.  Ward.  1st.  This 
application  to  the  summary  jurisdiction  of  the  Court 
attempts  to  make  a  solicitor  liable  for  an  irregularity  in 
the  course  of  the  suit,  committed  in  the  presence  of  the 
Petitioner's  own  solicitor,  who  was  equally  bound  to  see 
to  the  regularity  of  the  proceeding. 

2nd.  The  ground  of  the  claim  is  a  personal  demand 
in  respect  of  an  alleged  personal  misfeasance  on  the 
part  of  thB  Plaintiff's  solicitor ;  but  for  this  he  is  liable 
to  his  client  alone  (a).     Mr.  Ward  was  the  solicitor  of 

the 
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the  Plaintiff  ODly^  and  this  is  an  application  by  a 
Defendant,  a  person  to  whom  he  was  under  no  obliga- 
tion. The  Court  cannot  fix  a  solicitor  with  the  con«- 
sequences  of  professional  negligence,  except  on  the 
application  of  his  client. 

3rd»  Again,  the  act  complained  of  was  that  of  the 
London  agents.  Mr.  Ward,  who  is  a  country  solicitor, 
acted  according  to  the  usual  practice  in  such  cases  and 
employed  a  London  solicitor  to  transact  the  business. 
The  employment  is  not  only  recognized  by  the  Court, 
but  is  required,  and  Mr.  Ward  would  not  have  been 
allowed  his  expenses  of  coming  to  London  to  attend  to 
the  business  himself.  The  remedy,  if  any,  therefore,  is 
against  the  London  agents. 

4th.  The  claim  is  barred  by  the  Statute  of  Limitations. 

Mr.  Lloyd  and  Mr.  JSddis  for  the  co-executor  of 
Ward. 

Mr.  Baggalhy  for  Simmons. 

Mr.  Caldecott  for  the  executor  of  Lovegrove. 

Mr.  Haynes  for  another  party. 

The  Master  of  the  Rolls. 

The  view  I  take  is,  thi^t  this  is  not,  in  the  proper 
sense  of  the  term,  a  case  of  negligence,  for  which  a 
solicitor  is  liable  to  his  client  upon  an  action-  at  law,  but 
that  it  comes  within  a  long  established  principle,  well 
known,  both  at  law  and  in  equity.  Pasley  v.  Free- 
man, 
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man  (a),  is  the  leading  case  at  law,  and  Burrowei  ▼•  1862. 
Lock  (ft)  in  equity  upon  the  subject.  The  principle,  on 
which  I  have  always  acted  and  to  which  I  have  occa- 
sion constantly  to  rerer,  is  this:  that  if  a  man  who 
makes  to  another  person,  upon  a  solemn  occasion,  an 
assertion  upon  which  that  person  acts,  he  lies  under 
an  obligation  to  make  good  his  assertion.  J3urrawe$  v. 
Lock(b)  was  a  case  of  this  description,  the  Plaintiff 
being  about  to  take  a  mortgage  of  a  trust  fund  applied 
to  the  trustee  to  know  if  there  was  any  charge  upon  it. 
The  trustee  said  there  was  not.  It  afterwards  appeared 
that  ten  years  previously  the  trustee  had  received  notice 
of  a  prior  incumbrance,  but  said  he  had  forgotten  it  It 
was  urged  that  he  had  acted  with  perfect  bona  fides  and 
ought  not  to  be  made  liable,  but  the  Master  of  the 
Rolls  made  him  answerable  as  it  came  within  the  prin* 
ciple  to  which  he  refers  in  the  observations  which  he 
made  in  that  case.  He  says  (c),  ^'  but  what  can  a 
Plaintiff  do  to  make  out  a  case  of  this  kind,  but  shew 
first  that  the  fact  as  represented  is  false :  secondly,  that 
the  person  making  the  representation  had  a  knowledge 
of  a  fact  contrary  to  it.  The  Plaintiff  cannot  dive  into 
the  secret  recesses  of  his  heart ;  so  as  to  know  whether 
he  did  or  did  not  recollect  the  fact ;  and  it  is  no  ex- 
cuse to  say  he  did  not  recollect  it.  At  least  it  was  gross 
negligence  to  take  upon  himself  to  aver,  positively  and 
distinctly,  that  Cartwright  was  entitled  to  the  whole 
fund,  without  giving  himself  the  trouble  to  recollect 
whether  the  fact  was  so  or  not.*' 

I  assume,  in  this  case,  and  I  have  no  doubt  of  the 
fact»  that  when  the  assertion  was  made,  the  belief  was, 
that  the  recognizances  had  been  duly  entered  into. 

Now 

(fl)  Term  Itep.  fit.  (c)  Page  475. 
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1862.  Now  if  there  is  one  occasion  more  than  another  in 
which  it  is  necessary  for  the  Court  to  be  strict  with 
respect  to  such  cases,  it  certainty  is  where  the  assertion 
is  made,  not  by  one  individual  to  another,  but  where 
the  assertion  is  made  in  an  official  character  to  the 
Court,  who  acts  upon  it.  Half  of  the  business  trans- 
acted here  is  conducted  upon  that  honorable  and  trust- 
worthy confidence  which  is  placed  upon  statements  that 
are  made  in  Court.  I  sometimes  ask  counsel  whether 
such  a  thing  has  been  done,  counsel  inquires  of  his 
professional  client,  who  says  that  it  is,  and  the  Court, 
relying  upon  that  assertion,  acts  accordingly.  The 
Court  accepts  the  undertaking  of  solicitors  to  pay  sums 
of  money  and  apply  them  to  particular  purposes,  as, 
for  instance,  to  pay  the  penalty  for  not  stamping  an 
agreement  and  various  other  acts.  I  am  never  informed 
whether  they  are  performed  or  not,  I  have  not  the 
slightest  doubt  that  they  are  performed  in  every  case ; 
but  if  it  afterwards  came  to  my  knowledge  that  the 
act,  without  the  performance  of  which  the  case  could 
not  have  properly  been  heard,  had  not  been  performed, 
or  that  the  money  had  not  been  paid,  I  should  compel 
the  solicitor,  at  the  instance  of  any  body  interested  in 
the  matter,  to  make  good  his  undertaking  or  assertion, 
on  the  faith  of  which  the  Court  had  acted ;  it  is  no 
answer  to  say,  that  it  was  the  duty  of  many  other  per- 
sons to  look  into  the  matter,  and  see  that  the  act  was 
duly  performed. 

The  question  is,  what  assertion  was  made  to  the  Court 
upon  which  it  acted  and  by  whom  was  it  made?  I  find 
that  an  application  was  made  for  the  appointment  of  a 
Receiver,  and  that  the  amount  of  recognizance  was  fixed 
by  the  proper  officer  at  10,000/.,  and  which  recognizance 
ought  to  have  been  entered  into  accordingly.   Thereupon 

an 
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an  application  was  madci  as  I  for  the  present  assume,  by  1862. 
Ward  on  the  part  of  the  Plaintiff  that  Mr.  Lovegrove 
should  be  appointed  Receiver  of  the  real  and  personal 
estate,  he  having  entered  into  the  usual  recognizances. 
The  order  is  then  made,  which  expressly  recites  the  fact 
that  Lovegrove  had  given  security  pursuant  to  the 
general  orders  of  the  Court,  and  that  he  had  entered 
into  recognizances  together  with  sureties,  and  thereupon 
the  Court  made  the  order  upon  this  assertion  of  the 
solicitor  who  applied  for  it. 

It  is  true,  as  it  appears  to  me,  that  there  has  been 
great  neglect  in  the  office  in  not  verifying  whether  that 
was  accurately  and  correctly  done,  and  I  hope  to  be 
able  to  make  such  regulation  as  will  prevent  any  such 
an  occurrence  for  the  future,  still  here  is  the  assertion  of 
the  solicitor  that  this  had  been  done,  upon  which  the 
Court  made  the  order,  and  by  which  the  Receiver  was 
enabled  to  receive  all  this  money. 

It  is  not  possible  to  say  that  this  is  analogous  to  a 
case  in  which  a  person  brings  an  action  against  a 
solicitor  who  has  been  guilty  of  negligence  in  the  course 
of  legal  proceedings.  The  Court  has  imposed  on  it  the 
duty  of  administering  the  estate  for  the  benefit  of  all 
persons  interested  therein,  it  requires  certain  forms  and 
regulations  to  be  complied  with,  and  it  trusts  to  the 
assertion  of  the  solicitor  in  many  instances  and  acts 
upon  it.  Here  the  solicitor  makes  an  assertion  which 
turns  out  afterwards  to  be  false.  It  is  impossible,  as 
Sir  William  Grant  says,  to  dive  into  the  recesses  of  a 
roan's  heart,  to  know  whether  he  bad  forgotten  the  fact 
or  was  ignorant  of  it;  but  the  fact  of  the  assertion 
having  been  made,  makes  it  incumbent  upon  the  Court 
to  hold  that  the  party  who  made  the  assertion  shall 

make 
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make  it  good,  and  that  notwithstanding  there  were 
Tarious  persona  who  might  have  seen  to  it,  but  did 
not  think  fit.  They  were  to  blame,  but  their  negligence 
was  towards  their  own  clients,  although,  no  doubt,  as 
officers  of  the  Court,  they  were  also  blameable  in  re- 
spect to  their  duty  to  the  Court  itself;  but  all  this  loss 
has  arisen  from  trusting  to  the  word  of  the  solicitor. 

I  think,  in  point  of  leniency,  I  go  quite  as  far  as  it  is 
possible  in  not  fixing  him  with  the  consequences  of  the 
recognizances  of  these  eight  sureties  not  haying  ren- 
dered them  severally  liable  for  1,260/.  each,  but  I  think, 
as  to  this,  he  might  have  reasonably  made  some  mistake. 
I  am  not  sure,  however,  that  I  am  not  to  some  extent 
violating  the  principle  to  which  I  have  referred,  in  not 
fixing  him  with  that,  but  as  I  stopped  Mr.  Folktt  upon 
that  point,  I  do  not  wish  to  fix  him  with  the  recog- 
nisances not  being  in  the  right  form. 

But  with  respect  to  Mr.  Lovegrove  there  was  no 
recognizance  at  all ;  he  executed  nothing,  and  it  was 
Mr.  WardCi  duty  to  know  that  he  had  executed  nothing, 
and  had  entered  into  no  recognizance,  and  assuming 
that  it  was  Mr.  Ward  who  made  the  representation, 
there  appears  to  me  to  be  no  question  that  he  must  be 
bound  by  that  representation,  and  must  make  good  to 
the  estate  of  the  testator  the  consequences  of  the  failure 
of  Lovegrove  the  Receiver,  just  as  if  the  recognizance 
had  been  entered  into. 

Further  than  that  I  do  not  go:  I  cannot  vary  the 
certificate  in  Weehs  v.  Ward^  because,  as  there  were  no 
recognizances  entered  into  by  Lovegrove,  his  debt  to  the 
estate  was  a  simple  contract  and  not  a  specialty  debt, 
and  I  cannot  turn  it  into  a  specialty  debt,  because  it  was 
the  duty  of  the  solicitor  to  have  taken  care  to  make 

it 
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it  a  gpecialty  debt  All  that  I  can  do  is,  to  say  that  the 
solicitor  must  make  good  the  consequence  of  the  Court 
having  trusted  to  his  false  representation.  In  jBiir- 
rowes  V.  Lock  (a),  the  Court  could  not  turn  a  second 
mortgage  into  a  first;  all  it  could  do  was,  to  compel 
Loch,  the  trustee^  to  make  good  the  representation 
which  he  had  made  to  the  Plaintiff  the  mortgagee, 
that  the  fund  was  unincumbered. 

The  only  other  question  then  is,  was  Mr.  Ward  the 
solicitor  of  the  Plaintiffs.  I  assume  he  was  their  solicitor 
upon  the  record,  he  employed  Messrs.  Child  ^  Kelly  as 
bis  London  agents,  who  represented  themselves  as  the 
agents  for  the  Plaintiffs.  I  believe  the  usual  practice 
in  conducting  these  matters  in  chambers  is  this : — when 
a  summons  is  taken  out  by  the  solicitor  upon  the 
record,  he  describes  himself  as  solicitor  to  the  above- 
named  Plaintiff;  but  where  the  summons  is  taken  out 
by  an  agent  acting  for  the  solicitor,  he  strikes  out  the 
word  solicitor  and  writes  the  word  agent  That  is  what 
was  done  here :  but  that  does  not  mean  that  Messrs. 
ChUd  6;  Kelly  were  employed  by  the  Plaintiffs,  but 
that  they  were  employed  by  the  solicitors  on  behalf  of 
the  Plaintiff.  They  were,  no  doubt,  agents  of  the  Plain- 
tiff to  the  extent,  that  they  were  agents  of  the  solicitors 
of  the  Plaintiff. 

They  make  this  representation,  and  whether  they 
were  guilty  of  any  negligence,  or  whether  Ward  could 
maintain  an  action  against  them  for  negligence,  I  forbear 
inquiring  into.  But  this  is  clear,  that  if  it  was  a  repre- 
sentation of  Messrs.  Child  Si  Kelly  of  their  own  accord, 
and  not  as  agents  of  any  persons,  I  should  (if  I  am 
right  in  the  judgment  I  have  formed  of  this  case)  compel 
them  to  make  good  this  money.     But,  in  my  opinion, 

they 
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1862.  lliey  were  the  mere  agents  of  Ward^  and  they  made  the 
representation  for  him.  Lt  was  observed^  and  it  is  a 
common  observation  in  cases  where  a  principal  is  endea- 
voured to  be  fixed  by  the  representation  of  his  agent, 
that  it  was  not  within  the  scope  of  his  authority  to 
commit  a  fraud  or  breach  of  trust,  and  that  therefore 
the  employer  is  not  h'able.  But,  in  point  of  fact,  in  all 
these  cases,  where  agents  are  acting  within  the  scope  of 
their  authority,  the  representation  of  the  agent  is  the 
representation  of  the  principal,  and  it  must  be  con- 
sidered here,  that  either  from  the  instructions  of  Mr. 
Ward  or  from  some  other  cause  they  were  justified  in 
making  this  statement  to  the  Court  as  the  agents  of 
Mr.  Ward.  They  make  it  as  much  in  the  capacity  of 
his  agents  as  in  the  case  Burrawes  v.  Lock  (a).  If  a  man 
goes  to  a  trustee  for  information  and  the  trustee  refers 
him  to  his  agent  who  gives  him  the  answer,  the  trustee 
would  be  bound  by  the  representations  of  that  agent. 

There  was  another  case  before  Lord  Campbell  in 
which  he  carried  the  principle  of  Burrowes  v.  Lock  to 
the  full  extent;  and  that  is  the  principle  upon  which  this 
case  must  rest.  Here  is  a  representation  made  to  the 
Court  and  upon  which  it  acts.  I  trust  I  shall  be  able 
to  put  such  a  check  in  my  chambers  as  to  render  it  im- 
possible that  it  shall  occur  in  future;  but  as  it  is, 
Mr.  Ward  must,  in  the  character  of  a  solicitor  of  the 
Court,  be  declared  personally  liable  to  make  good  to 
the  estate  of  the  testator  Lewis  Rose  so  much  as  would 
have  been  coming  from  the  estate  of  Lovegrovexthe  had 
entered  into  the  recognizance  which  were  directed  by  the 
Chief  Clerk  to  be  entered  into. 

Of  course  I  cannot  allow  the  Receiver  his  salary 

until 
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until  he  has  accounted  for  everything  he  has  to  pay,  and  1862. 
cannot  allow  him  any  costs  incurred  during  his  lifetime, 
but  costs  properly  incurred  by  the  executors  of  the  Re- 
ceiyer  since  his  death  may  properly  be  allowed,  and  for 
this  plain  reason^  that  they  could  not  make  the  Receiver 
keep  his  accounts  in  a  proper  form.  If  they  are  the 
executors  of  a  man  who  has  put  his  affairs  in  a  state  of 
confusion  which  it  was  necessary  to  unravel,  they  must 
have  the  costs  of  so  doing  out  of  his  estate,  that  is  if  his 
estate  will  pay  them,  but  not  otherwise.  I  cannot  make 
the  executors  themselves  personally  pay  the  costs. 


The  Master  of  the  Rolls. 

I  have  made  inquiries  as  to  the  practice,  and  I  find,  Mwrck  22, 
that  formerly,  when  a  deed  was  settled  in  the  Master*8 
OflSce,  it  was  the  privilege  of  the  junior  clerk  to  engross 
it,  for  which  he  was  paid,  and  he  then  delivered  it  out, 
certifying  that  it  was  accurate,  and  the  Master  there- 
upon acted  on  his  certificate.  But  in  the  modern  prac- 
tice it  is  done  by  the  solicitor,  and  he  makes  an  aflidavit 
that  the  engrossment  is  a  copy  of  the  draft. 

In  the  case  of  recognizances,  an  affidavit  is  not 
required,  as  it  would  add  to  the  expense,  but  the  draft 
of  the  recognizance  is  settled  and  signed  by  the  junior 
clerk,  and  is  delivered  out  to  the  solicitor,  who  engrosses 
it  and  brings  it  back,  alleging,  as  in  this  case,  that  the 
engrossment  is  an  accurate  copy  of  the  draft.  The 
junior  clerk  ought  to  have  verified  the  fact,  but  he  un- 
fortunately trusted  to  the  word  of  the  solicitor. 

This  case  is  singular,  because  the  form  is  totally  dif- 
ferent from  that  usually  adopted  by  the  Court,  and, 
it  therefore  makes  the  case  a  very  unfavorable  one,  as 

the 
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1862.  the  variation  must  have  been  intentional,  and  I  am  not 
clear  I  ought  not  to  take  some  further  steps  in  the  matter, 
but  I  leave  it  as  it  is,  because  this  information  was  not 
before  me  on  the  petition.* 

I  thought  it  fit  and  proper,  however,  that  I  should 
make  these  observations. 


April  28. 
May  29. 

A  tniit "  for 
printing,  pub- 
lishing and 
propagating 
the  sacred 
writings"  of 
Joanna  Soulh- 
eote,  is  a  cha- 
ritable trust, 
which  if  given 
out  of  pure 
personalty  will 
be  enforced 
and  regulated. 
In  respect  to 
charitable 
trusts  for  print- 
ing and  circu- 
lating works 
of  a  religious 
tendency,  this 
Court  makes 
no  distinction 
between  one 
sect  and  an- 
other, unless 
their  tenets  in- 
clude doctrines 
adverse  to  the 
foundation  of 
.  all  religion  or 
be  subversive 
of  all  morality, 
in  which  case 
this  Court  will 
declare  the 
bequest  void. 


THORNTON  v.  HOWE. 

rpHE  testatrix,  Ann  Essam^  by  her  will  dated  in  1843, 
bequeathed  as  follows : — 

**  And  as  to  all  the  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal,  whatsoever  and  where- 
soever, that  I  may  be  possessed  of,  after  the  payment 
of  all  my  just  debts,  funeral  and  testamentary  expenses, 
I  give,  devise  and  bequeath  the  same  unto  Benjamin 
Howe,  of  No.  107,  Old  Street,  St.  Luke's,  London,  engi- 
neer, to  hold  to  him,  his  heirs  and  assigns  forever.  But 
it  is  my  express  wish  and  desire,  that  the  produce  of  all 
my' said  real  and  personal  estate,  so  devised  and  be- 
queathed to  him  and  his  heirs,  shall  be  applied  for 
and  towards  the  printing,  publishing  and  propagation  of 
the  sacred  writings  of  the  late  Joanna  Svuthcote ;  and 
I  hereby  constitute  and  appoint  the  said  John  Spencer 
sole  executor  of  this  my  will." 

The  testatrix  died  in  1844. 

The  heiress-at-law  of  the  testatrix  filed  this  bill  in 
1861  against  Howe  and  the  Attorney-General,  and  it 
charged  as  follows : — 

**  The  Plaintiff  charges,  that  the  trUst  for  the  printing 

and 
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and  publiflbiDg  and  propagation  of  the  sacred  writings  1862. 
of  the  late  Joanna  Souihcate  is  either  void  in  law,  on 
the  ground  that  the  writings  in  question  are  of  a  blas- 
phemous and  profane  character,  or  that  the  trust  so  Hows, 
declared  is  a  trust  for  the  propagation  of  doctrines 
ftubversive  or  contrary  to  the  Christian  religion  or  as 
being  a  trust  for  a  charitable  purpose  within  the  act  of 
9  Geo.  2,  c.  36. 

"  The  Plaintiff  charges,  that  the  writings  of  Joanna 
SoutAcote,  which  are  referred  to  in  the  will  of  the 
testatrix,  purport  to  declare,  maintain  or  reveal  that 
she  was  with  child  by  the  Holy  Ghost,  and  that  a  second 
Shiloh  or  Messiah  was  about  to  be  born  of  her  body, 
and  in  other  parts  thereof  purport  to  be  or  contain  reve- 
lations made  to  her  by  the  Holy  Ghost  or  by  Divine 
inspiration,  and  to  maintain  or  declare  that  she  was 
moved  or  inspired  by  the  Holy  Spirit  to  write  the  same, 
and  that  in  other  parts  they  are  of  a  blasphemous  and 
profane  character." 

The  bill  prayed,  amongst  other  things,  a  declaration 
'*  that  the  trust  declared  by  the  testatrix's  will  of  her 
real  estate,  so  far  as  it  directed  that  the  produce  thereof 
should  be  applied  for  and  towards  the  printing,  publish- 
ing and  propagation  of  the  sacred  writings  of  the  late 
Joanna  SouihcoCe,  was  void  in  law,  and  that  there  was 
a  resulting  trust  of  her  real  estate  in  favor  of  her  heir- 
at-law,  so  far  as  her  real  estate  was  subjected  to  such 
void  trust." 

Mr.  Sehoyn  and  Mr.  Speed  for  the  Defendant,  in 
support  of  the  bequest.  This  is  not  a  charitable  trust, 
and  therefore  the  Statute  of  Mortmain  is  inapplicable. 
Charitable  uses  are  defined  by  the  statute  of  43  Eliza- 
beth^ c.  4,  and  the  object  pointed  at  by  the  testatrix 

comes 
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comes  within  none  of  those  mentioned  in  the  statute  (a), 
the  nearest  of  which  are  '*  schools  of  learning,"  "  scho- 
lars in  universities/'  for  the  ''education  and  prefer- 
ment of  orphans.*'  In  Thomson  ▼.  Shakespear  (b),  it 
was  held,  that  a  trust  for  forming  a  museum  at  Shakes- 
peare*8  House  was  not  a  charity.  In  the  Attorney^ 
General  y.  Hewer  {c),  a  gift  to  a  school,  not  being  Kfree 
school^  was  held  not  to  be  a  charity  within  the  prorisions 
of  the  Statute  of  Elizabeth.  So  in  Attorney" General 
V.  The  Haberdashers*  Company  ((£),  a  gift  to  the  com- 
pany for  the  "  increase  of  the  stock  of  com  for  the 
service  of  the  market  in  London^**  was  held  not  a  charity ; 
and  in  Mellick  ▼.  The  President^  ^c,  of  the  Asylum  (e), 
it  was  held,  that  a  bequest  to  erect  a  monument  to 
a  testator  was  not  within  the  Statute  of  Mortmain. 


Secondly,  the  gift  is  not  void  by  reason  of  the  peculiar 
doctrines  intended  to  be  propagated.  The  sect  are 
Dissenters,  and  entitled  to  the  benefit  of  the  Toleration 
Acts  of  2  &  3  Will  4,  c.  116;  9  &  10  Vict.  c.  59. 

This,  therefore,  is  as  valid  as  a  gift  for  printing  the 
Essays  and  Reviews,  or  the  doctrines  of  the  Mormon 
religion,  or  Mr.  Owen's  visionaiy  schemes,  Pare  ▼. 
Clegg  (/)  would  be.  But  even  if  some  of  the  works 
referred  to  are  blasphemous,  still  that  will  not  prevent 
the  execution  of  this  trust,  which  is  not  to  print  all,  but 
''the  sacred  writings"  only.  Thus  a  trust  .to  publish 
Lord  Byron^s  works  might  well  be  executed  by  ex- 
cluding his  "  Cain.** 


Mr.  Fooks,  for  the  heir-at-law.    This  is  a  devise  of 
land  to  a  charitable  use,  and  is,  therefore,  void  under 

the 

(a)  Duke,  p.  8.  (d)  5  Sim.  478;  1  MyH  K. 

(6)  Johntun,  6^2;lDe  G.,  F.  420. 

4- J.  399.  (f)  Jacob,  180. 

(c)  2  Vem.  387.  (J)  29  Beav.  589. 
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the  Statute  of  Mortmain  (9  Oeo.  2,  c.  36).  The  devise  1862. 
is  not  to  Howe  for  his  own  benefit,  but  upon  a  distinct 
public  trust  for  the  advancement  of  knowledge.  Its 
object  is  similar  to  a  trust  for  founding  professorships  or 
schools,  and  as  it  refers  to  the  "sacred  writings/*  it 
partakes  of  a  religious  character,  which,  like  other  pious 
uses,  are  deemed  charitable.  The  authorities  which  are 
collected  in  the  note  to  Loscombe  v.  Wintringham{a), 
fully  bear  out  the  proposition  that  this  is  a  charitable 
or  public  gift,  which,  if  given  out  of  pure  person- 
alty, the  Court  would  carry  into  effect;  Thompson  v. 
Thompson  {b) ;  The  University  of  London  v.  Yarrow {c) ; 
Aforice  v.  The  Bishop  ofDurham{d) ;  Attorney- General 
V.  Stepney  {e)  ;  Doe  v.  Pikher(f) ;  Browne  v.  YeaU^y), 
But  if  this  be  not  a  charitable  gift,  it  is  void  as  a  per- 
petuity. 

Secondly.  The  gift  is  void  as  contrary  to  public 
policy.  An  account  of  the  life  and  writings  of  Joanna 
appears  in  the  24th  vol.  of  the  Edinburgh  Review  (A), 
and  an  examination  of  her  various  writings^  which  are 
proved  in  the  cause,  fully  make  out  the  contention  of 
the  heir-at-law  as  to  their  blasphemous  nature  and 
character. 

Mr.  Selwyn,  in  reply,  cited  Jarman  on  Wills  (i). 

The  Master  of  the  Rolls  said  he  must  examine  the 
printed  works  of  the  founder  of  this  sect  before  he  gave 
judgment. 


The 


(a)  13  Beav.  89.  (e)  10  Vet.  22. 

(^)  1  Coll.  395.  (/)  3  MauU  ^  Selw.  407. 

(c)  23  Beav.  159;  I  De  G,^  (g)  7  Vet.  52,  n, 

Jones,  72.  (A)  Page  452. 

(<0  9  VeM.  399.  (i)  1  Jarm.  194. 

▼OU  XXXI — I.  C 
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The  Master  of  the  Rolls. 

The  questioQ  ia,  whether  the   following  is  a  good 
devise  of  real  estate  : — ''  It  is  my  express  wish/'  &c. 
^^29.      [gee  oTi/e,  p.  14J. 

Iq  the  first  place,  it  is  said  that  this,  if  a  lawful  aad 
legitimate  purpose,  is  a  charity  and  therefore  void,  so 
&r  as  the  real  estate  is  concerned,  by  reason  of  the 
Statute  of  Mortmain,  and,  secondly,  it  is  also  said,  that 
this  is  wholly  void,  both  as  to  realty  and  personalty,  by 
reason  of  the  immorality  and  irreligious  tendency  of  the 
writings  of  Joanna  Soutbcote,  which,  by  this  disposition 
of  her  property,  the  testatrix  intended  to  circulate  and 
make  more  extensively  known. 

On  the  latter  point,  being  unacquainted  with  the 
writings  of  Joanna  Soulhcote^  it  became  my  duty  to 
look  into  them,  for  the  purpose  of  satisfying  myself  on 
this  point,  and  tlie  result  of  my  investigation  is,  that 
there  is  nothing  to  be  found  in  them  which,  in  my 
opinion,  is  likely  to  corrupt  the  morals  of  her  followers, 
or  make  her  readers  irreligious. 

She  was,  in  my  opinion,  a  foolish  ignorant  woman,  of 
an  enthusiastic  turn  of  mind,  who  had^long  wished  to 
become  an  instrument  in  the  hands  of  God  to  promote 
some  great  good  on  earth.  By  constantly  thinking  of 
this,  it  became  in  her  mind  an  engrossing  and  immov- 
able idea,  till  at  last  she  came  to  believe  that  her  wish 
was  accomplished,  and  that  she  had  been  selected  by 
the  Almighty  for  this  purpose.  Of  course  she  had, 
during  her  life,  many  followers,  and  probably  has  some 
now,  as  every  person  will  have  who  has  attained  to 
such  a  pitch  of  self-confidence  as  sincerely  to  believe 
himself  to  be  the  organ  of  communication  with  man 

kind 
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kind  specially  selected  for  that  purpose  by  the  Divine        1862. 
Author  of  his  being. 

lu  the  history  of  her  life,  her  personal  disputations 
and  conversations  with  the  devil,  her  prophecies  and  her 
interncommunings  with  the  spiritual  world,  I  have  found 
much  that,  in  my  opinion,  is  very  foolish,  but  nothing 
which  is  likely  to  make  persons  who  read  them  either 
immoral  or  irreligious.  I  cannot,  therefore,  say  that 
this  devise  of  the  testatrix  is  invalid  by  reason  of  the 
tendency  of  the  writings  of  Joanna  Southcote. 

On  the  other  hand,  the  contention  raised,  that  this 
is  a  gift  to  promote  objects  which  are  within  the  mean- 
ing of  what  this  Court,  for  shortness,  terms  "  charitable 
objects,"  and  that,  consequently,  it  is  within  the  pro- 
visions of  the  Statute  of  Mortjnain,  presents  a  more 
serious  objection  to  this  devise. 

The  43  Eliz.  c.  4,  is  usually  referred  to  for  the  pur- 
pose of  testing  the  enumeration  of  the  various  subject- 
matters  which  are  there  considered  to  be  charitable 
uses,  and  what  testamentary  dispositions  come  within 
the  Statute  of  Mortmain.  The  preamble  of  this  statute 
clearly  points  out  an  object  within  which  this  would 
fall.  I  am  of  opinion,  that  if  a  bequest  of  money  be 
made  for  the  purpose  of  printing  and  circulating  works 
of  a  religious  tendency,  or  for  the  purpose  of  extending 
the  knowledge  of  the  Christian  religion,  that  this  is  a 
charitable  bequest,  and  this  Court  will,  upon  a  proper 
application  being  made  to  it,  sanction  and  settle  a 
scheme  for  this  purpose,  and,  in  truth,  it  is  but  lately 
that  I  have  had  in  Chambers  to  settle  and  approve  of  a 
scheme  of  this  description.  In  this  respect,  I  am  of 
opinion,  that  the  Court  of  Chancery  makes  no  distinc- 
tion between  one  sort  of  religion  and  another.    They 

c  2  are 
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1862.        are  equally  bequests  which  are  included  in  the  general 
term  of  charitable  bequests. 

Neither  does  the  Court,  in  this  respect,  make  any 
distinction  between  one  sect  and  another.  It  may  be, 
that  the  tenets  of  a  particular  sect  inculcate  doctrines 
adverse  to  the  very  foundations  of  all  religion,  and 
that  they  are  subversive  of  all  morality.  In  such  a 
case,  if  it  should  arise,  the  Court  will  not  assist  the 
execution  of  the  bequest,  but  will  declare  it  to  be  void  ; 
but  the  character  of  the  bequest,  so  far  as  regards  the 
Statute  of  Mortmain,  would  not  be  altered  by  this 
circumstance.  The  general  immoral  tendency  of  the 
bequest  would  make  it  void,  whether  it  was  to  be  paid 
out  of  pure  personalty  or  out  of  real  estate.  But  if  the 
tendency  were  not  immoral,  and  although  this  Court 
might  cousider  the  opinions  sought  to  be  propagated 
foolish  or  even  devoid  of  foundation,  it  would  not,  on 
that  account,  declare  it  void,  or  take  it  out  of  the  class 
of  legacies  which  are  included  in  the  general  terms 
charitable  bequests. 

The  words  of  the  bequest  here  are,  "  to  propagate  the 
sacred  writings  of  Joanna  SouthcoteJ'  The  testatrix,  it 
is  clear,  was  a  disciple  or  believer  in  Joanna  Southcote, 
who,  from  her  writings,  it  is  clear,  was  a  very  sincere 
Christian  ;  but  she  laboured  under  the  delusion  that  she 
was  to  be  made  the  medium  of  the  miraculous  birth  of  a 
child  at  an  advanced  period  of  her  life,  and  that  thereby 
the  advancement  of  the  Christian  religion  on  earth 
would  be  occasioned.  But  her  works,  as  far  as  I  have 
looked  at  them,  contain  but  little  upon  this  subject,  and 
nothing  which  could  shake  the  faith  of  any  sincere 
Christian.  In  truth,  though  her  works  are  in  a  great 
measure    incoherent   and    confused,   they   are   written 

obviously 
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obviously   with    a 
Christianity. 


[  cannot  say  that  the  bequest  of  a  testator  to  pub- 
lish and  propagate  works  in  support  of  the  Christian 
religion  is  a  charitable  bequest,  and,  at  the  same  time, 
say,  that  if  another  testator  should  select  for  this  purpose 
some  three  or  four  authors,  whose  works  will,  in  his 
opinion,  produce  that  effect,  such  a  bequest  thereupon 
ceases  to  be  charitable. 
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Neither  can  T  do  so  if  a  testator  should  select  one 
single  author  whose  works  he  thinks  will  produce  that 
result.  If  a  testator  were  to  leave  a  fund  for  the  purpose 
of  propagating,  at  a  very  reduced  price,  the  religious 
writings  of  Dr.  Paley  or  Dr.  Butler^  I  should  be  of 
opinion  that  the  bequest  was  charitable  in  its  character, 
and  I  must  hold  the  same  in  respect  of  what  the  testatrix 
has  called  '^  the  sacred  writings  of  the  late  Joanna 
SontAcote" 


Had  it  been  given  out  of  pure  personalty,  or  rather 
if  there  had  been  any  pure  personalty  in  this  case,  this 
Court  would,  in  my  opinion,  have  enforced  the  bequest 
and  regulated  the  application  of  it  as  well  as  it  could. 
But,  as  it  is  given  out  of  land,  it  is  void,  by  reason  of 
the  prohibition  contained  in  the  Statute  of  Mortmain 
(9  Geo.  2,  c.  36) ;  and  at  the  proper  time,  which  this  is 
not,  as  this  is  only  an  application  from  chambers,  I  will 
make  a  declaration  to  that  effect. 


CASES  IN  CHANCERY. 


Mar.  20.  _ 

jprii  17, 22,  PEASE  V.  HEwrrr. 

23. 

The  Plaintiff  "O  Y  articles  of  partnership  dated  the  3rd  of  April, 

^camepart!"  "^     1864,  the  Plaintiff  and  Defendant  agreed  to  be- 

nen  for  ten  come  partners  together,  as  merchants  and  general  com- 

Plaintiff  pay-  mission  agents,  for  the  term  of  ten  years  from  that  date, 

feudant  a^  The  fifth  clause  of  the  articles  provided  as  follows  :— 

rooo/.*  A  "  That,  in  consideration  of  his  being  so  admitted  a 

quarrel  oc-  partner  in  the  said  business.  Pease  shall   pay  unto 

end  of  eight  Hewitt,  for  his  own  use  and  benefit,  immediately  on 

^v'^hhoh  ''*®   execution   of  these   presents,   the  sum  of  1,000/. 

parties  were       Sterling. 

field  to  be  io 

the  wrong,  and 

a  disaolution         Pease  was  to  bring  3,0002.  into  the  business  and  an 

took  nlace  

lfe/(/,  that  the   additional  1,000/.  within  twelve  months.     Hewitt  was 

Plaintiff  waa     {q  take  two-thirds  of  the  profits  for  the  first  five  years. 

entided  to  a  .   . 

return  of  200/.  and  one-half  for  the  remaining  five  years  of  the  term. 

of  the  pre-        fj^g  usual  provisions  were  made,  in  case  of  the  death  of 
mium.  ^  ^  '     • 

a  partner,  for  securing  the  payment  of  his  share,  to  be 

taken  at  a  valuation,  but  nothing  was  said  as  to  any 

return  of  the  premium. 

The  premium  was  paid,  and  the  partners  carried  on 
their  business  until  1861,  when  a  disagreement  occurred. 
The  Defendant  considered  himself  aggrieved  by  the 
Plaintiff  having  written  to  Mr.  Fourney^  a  clerk  of  the 
firm,  instead  of  to  him,  respecting  an  insurance.  Dis- 
cussions ensued,  which  it  is  unnecessary  to  state,  but 
which  widened  the  breach.  It  ended  in  the  partners 
ceasing  to  communicate  with  each  other  as  to  all 
matters  of  business;  and  in  December,  1861,  the  De- 
fendant wrote,  that  **  it  was  desirable  that  a  dissolution 

of 
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of  the  partnership  should  take  place."  The  Plaintiff 
took  the  same  view,  for  ultimately,  in  March,  1862,  he 
filed  this  bill,  complaining  of  the  Defendant's  conduct, 
and  praying  a  dissolution  and  a  return  of  a  portion  of 
the  premium.  The  Defendant  recriminated,  but  both 
parties  agreed  that  there  must  be  a  dissolution;  and 
the  only  question  argued  was  as  to  the  return  of  any 
portion  of  the  premium. 

Mr.  Selwyn  and  Mr.  E,  Macnaghten  for  the  Plaintiff. 

Mr.  Lloyd  and  Mr.  Keene  for  the  Defendant. 

Astk  V.  Wright  (a);  Lee  v.  Page{b);  Akhurst  v. 
jQchsan{c);  and  see  Featherstanhaugh  v.  Turner  (d); 
Airey  v.  Borham(e)\  Bulloch  v.  CrocheU(f);  Free- 
land  V.  Stan8feld(g),  were  cited. 


The  Ma8T£r  of  the  Rolls. 

This  case  relates  to  a  partnership,  and  it  is  agreed  on  April  23. 
both  sides  that  it  shall  be  dissolved.  The  only  question 
is  this, — whether  the  Plaintiff  is  entitled  to  have  a  return 
of  the  premium  ?  The  partnership  was  for  ten  years, 
and  the  Plaintiff,  on  being  admitted,  paid  to  the  De- 
fendant the  sum  of  1,000/.  as  a  premium,  of  which  he 
has  had  the  benefit  for  eight  years  only.  According  to 
the  ordinary  rule,  if  the  partnership  were  dissolved  by 
consent,  the  effect  would  be  to  entitle  the  Plaintiff  to  a 
due  proportion  of  the  premium,  or  200/.  I  consider 
this  as  settled  by  several  cases,  and  I  have  adopted  that 

principle 

(a)  23  Beav.  77.  (e)  29  Beav.  620. 

(h)  30  Law  J.,  Ch.  857.  (  f)  3  Gif.  507. 

(c)  I  Swamt.  85.  (g)  2  Sm.  ^  Giff.  479, 
{d)  25  Beat.  382. 
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principle  in  other  cases,  as  it  has  been  also  by  the 
Lord  Chancellor.  The  only  question  then  is  this: — 
whether  the  dissolution  has  taken  place  by  reason  of  the 
misconduct  of  the  Plaintiff  or  Defendant  ?  and  to  de- 
termine thisy  I  have  read  through  the  papers. 


The  facts  of  the  case  are  these : — the  Plaintiff  wrote 
to  a  clerk  of  the  firm  on  a  matter  of  business,  instead  of 
writing  to  his  partner;  the  Defendant  complains  of  this, 
saying  ''you  ought  to  have  written  to  me;"  the  answer 
was  "  I  am  only  following  your  example."  The  other 
retorts  "  I  was  justified  ;"  then  comes  an  answer  "You 
were  not;"  and  a  long  letter  follows,  to  obtain  an  ad- 
mission from  the  Plaintiff  that  he  was  in  the  wrong. 
Altogether  the  quarrel  was  one  of  the  most  idle  descrip- 
tion, as  if  it  could  be  a  reason  to  dissolve  a  partnership, 
merely  because  one  partner  had  written  to  a  clerk 
instead  of  to  his  partner,  or,  if  not,  whether  that  act 
was  justified  by  the  other  partner  doing  the  same.  It 
is  obvious  that  persons  who  take  offence  at  such  slight 
matters,  and  go  on  railing  at  each  other,  each  insisting 
that  the  other  is  in  the  wrong,  get  more  exasperated, 
and  ultimately  render  it  impossible  to  carry  on  business 
together. 


I  must  treat  this  case  as  one  in  which  both  the 
partners  were  in  the  wrong,  and  it  then  becomes  a  simple 
case  of  dissolution  from  incompatibility  of  temper  or  l^ 
mutual  assent.  The  usual  partnership  accounts  must 
be  taken,  and,  in  taking  them,  the  Plaintiff  must  have 
credit  for  200/.,  in  respect  of  the  two  years  of  the  part- 
nership  which  are  unexpired. 
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EAMES  V.  GODWIN. 

March  10,  11. 
rpHE  first  question  arose  upon  the  following  circum-  Under  a  will, 
^      stances :— Charlotte  Knight   had    five   brothers,  ^l  ^•^^^;*"'* 
viz.,  Roberty  Henrys  William^  John  and  Thomas.     By  entitled  to  a 
her  will  she  bequeathed  the  residue  to  her  executors  astenanuin 

upon  trust  to  divide  it  into  five  equal  parts,  and  she  common.    C., 

the  8ole  eie- 
bequeathed  one  of  such  fifths  to  Robert^  one-fifth  to  cutor,  tran*. 

Henryy  one-fiah  to  William,  one-fifth  to  John  for  life,  [j^^jj^^'"^ 

with  remainder  to  his  brothers,  and  the  remaining  one-  names  of  C. 

fifth  to  Thomas.  '^tS^X 

deaths  of  A. 

Charlotte  Knight  died  in   1847,  and  her  will  was  £>  became 
proved  by  her  brother  Henry;  but  her  brotiier  William  «qj>a"y  en- 
having  predeceased  her  (1838),  his  one-fiflh  lapsed  to  shares  of  i4. 
the  other  four  surviving  brothers  as  her  next  of  kin.  ^\^q     ^f^ 
At  her  death,  a  sum  of  8,679Z.  New  *£3  :  bs.  per  Cents,  were  tenants 
was  standing  in  her  name,  and  this  sum  was,  in  January^  }he*^whole"  ° 
1848,  transferred   by  Henry  into   the  joint  names  of  fu"d« 
Robert    Knight  and    Henry   Knight.     They   shortly  c.  ^xi^  j).     ' 

afterwards  purchased  out  of  her  estate  a  further  sum  of  ^ere  entitled 

'  .  equally  to  a 

600/.  Stock,  and  added  it  to  the  joint  account,  making  sum  of  stock. 

the  whole  9,179/.  c^^JoJUirihe 

concurrence 
Thomas  died   in   October,   1848,   and   his   surviving  ferrediiinto 
brothers  became  entitled  to  his  share.    John  died  in  thejoint 
1852,  and  Robert  and  Henry  became  entitled    to  his  and  D.   Held, 
property.     Robert  died  in  1856,  and  Henry,  the  last  '{j^J^'^fL 

survivor,  died  in  1H59,  ^  came  joint 

tenanu. 

The  question,  under  these  circumstances,  was,  whether 
Robert  and  Henry  were  joint  tenants  or  tenants  in 
common  of  this  sum  of  stock.    There  was  some  evidence 

of 
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1862.  of  &n  intention  of  Robert  and  Henry  to  create  a  joint 
tenancy,  but  this  was  not  relied  on  in  the  judgment 
of  the  Court. 

The  second  question  arose  as  to  a  sum  of  3,260/. 
Consols.  The  sum  was  standing  in  the  name  of  and 
belonged  to  John  Knight^  and  on  his  death,  in  1862, 
Robert  and  Henry  became  entitled  thereto  as  tenants 
in  common.  In  1853,  this  sum  was  transferred  by 
Robert  (as  the  executor  of  John)  into  the  joint  names 
of  Robert  and  Henry,  and  it  was  so  standing  at  the 
death  of  Robert  in  1866.  The  second  question  was, 
whether  Henry  was  entitled  to  this  sum  by  survivor- 
ship. 

Mr.  Selwyn,  Mr.  Baggallay  and  Mr.  Bevir^  for  the 
Plaintiff,  who  was  entitled  to  a  share  of  the  residue  of 
the  estates,  both  of  Robert  and  Henry. 

Mr.  Cole  and  Mr.  TT.  W.  Cooper ,  for  the  residuary 
legatee  of  Henry, 

Mr.  FoUett  and  Mr.  Shebbeare,  for  the  trustee. 

Mr.  J.  H,  Palmer  and  Mr.  fVelford,  for  the  residuary 
legatee  of  Robert's  will, 

Mr.  Lloyd  and  Mr.  Hardy  for  legatees  of  Robert* 

Harris  v.  Fergusson  (a) ;  Bone  v.  Pollard  (6) ;  /?o- 
binson  v.  Preston  (c),  were  cited. 

[The  Master  of  the  Rolls.— As  to  the  3,250Z.  Con- 
sols, I  think  it  is  a  joint  tenancy;  but,  with  respect  to 

the 

(fi)  16  Sim,  308.  (r)  4  Kay  Sf  J.  505. 

{b)  24  Beav.  283. 
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the  9,179/.  £3 :  5s.  per  Cents.,  I  do  not  feel  satisfied  that 
it  is  a  joint  tenancy.  The  question,  in  fact,  is,  whether 
Henry  did  not  transfer  it  into  his  own  name  and  that 
of  Robert  in  their  character  of  trustees ;  and  if  so,  you 
must  distinguish  between  the  legal  and  beneficial  in- 
terest in  it,  and  whether,  as  to  the  beneficial  interest,  it 
did  not  remain  a  tenancy  in  common.] 

Mr.  Baggallay  in  reply* 


The  Master  of  the  Rolls. 

As  to  the  9,179/.,  I  think  it  ought  to  be  treated  as 
the  common  property  of  the  two.  I  concur  in  all  the 
observations  which  have  been  made  as  to  the  effect  of 
persons  investing  their  own  property;  but  I  have  to 
consider  whose  property  the  sum  of  9,179/.  was,  and 
in  what  character  it  was  held  when  it  was  transferred 
into  the  joint  names  of  the  two  brothers.  The  testatrix 
Charlotte  Knight  had  five  brothers,  and  she  made  her 
will  when  they  were  all  alive.  She  left  her  property 
in  fifths,  and  she  made  her  brother  Henry  her  executor. 
When  she  died,  her  brother  William  was  already  dead, 
and  each  of  her  remaining  four  brothers,  who  survived 
her,  became  entitled  to  one-fifth  of  the  residue  under 
the  will,  and  to  one-fourth  of  the  remaining  one*fiflh, 
as  her  next  of  kin. 

What  took  place  was  this : — Henry  transferred  the 
8,679/.  into  the  joint  names  of  himself  and  Robert. 
Assume  that  it  was  their  intention  to  give  the  whole 
property  to  themselves  as  joint  tenants,  then  it  is  clear 
they  could  not  do  it,  as  it  was  not  their  own  property. 
Thomas  was  entitled  to  a  share  and  John  was  tenant 
for  life  of  one-fifth  with  remainder  over,  and  one-fourth 

of 
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1862.       of  one-fifth  he  took  absolutely.    Therefore,  this  sum 
of  money  did  not  belong  to  Henry  and  Robert. 

I  do  not  think  that,  on  principle,  or  any  decided  cases, 
I  can  hold  that  any  distinction  can  be  made  as  to  the 
component  parts  of  this  fund,  and  I  cannot  hold  that 
one  part  was  held  in  one  character  and  another  part  in 
another  character.  They  were  self-constituted  trustees 
of  the  fund,  and  it  was,  though  a  very  harmless  one,  a 
breach  of  trust;  but  still,  when  the  fund  was  placed 
in  the  names  of  Robert  and  Henrys  the  legal  and  bene- 
ficial interests  in  it  were  distinct.  They  were  joint  trus- 
tees of  the  fund,  as  to  one-fourth  for  Thomas,  as  to 
another  one-fourth  for  John,  in  the  manner  I  have  stated, 
and  they  were  themselves  entitled  to  another  one-fourth 
each.  It  is  impossible  to  say  that  Thomas  was  entitled 
to  one-fourth  in  severalty,  and  Johti  to  one-fourth  in 
severalty,  but  Robert  and  Henry  were  entitled  to  two- 
fourths  jointly.  In  their  character  of  trustees  they  were 
joint  tenants;  but  in  their  character  of  beneficial  owners 
they  were  entitled  in  severalty. 

If  that  were  the  character  in  which  they  held  the  fund, 
no  intention  or  expression  of  intention  would  afterwards 
create  a  different  interest.  If  two  different  and  inde- 
pendent persons  had  been  trustees  of  the  fund,  as  to  one- 
fourth  for  Henry  and  one-fourth  for  Robert,  no  expres- 
sion of  their  intention  that  the  fund  was  held  for  them  in 
joint  tenancy  would  create  a  joint  tenancy.  They  could 
only  make  it  a  joint  tenancy  by  some  act,  and  the  mere 
belief  that  it  ^as  held  in  joint  tenancy  would  not  make 
it  such,  if  it  was  a  tenancy  in  common.  Assuming  that 
it  was  the  intention  of  Robert  and  Henry,  when  they 
transferred  the  fund,  to  become,  and  that  it  was  their 
belief  that  they  were  joint  tenants,  I  do  not  see  how 
this  could  alter  the  character  of  the  fund. 

I  am 
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I  am  also  of  opinion  that'  when  the  addition  of  600/.  1862. 
was  made  to  the  fund,  though  it  altered  the  amount, 
still  it  did  not  change  the  character  of  it.  I  am  of 
opinion  that  it  was  held  by  the  trustees  for  four  persons 
interested  as  tenants  in  common,  and  nothing  has  taken 
place  since,  except  the  devolution  of  the  interest  of 
Thomas  and  John  to  the  two  survivors,  but  it  is  impos- 
sible to  hold  that  this  made  any  alteration  in  the  character 
of  it  as  between  them.  On  the  death  of  Thomas^  his 
share  devolved  on  the  three  surviving  brothers  as  tenants 
in  common,  and  so  on  John's  death  his  share  devolved  on 
his  two  surviving  brothers  in  the  same  manner.  If  so, 
what  act  has  since  taken  place  which  altered  the  cha- 
racter of  the  fund  ?  I  am  satisfied  that  whatever  might 
have  been  the  intention,  it  was  a  tenancy  in  common  for 
the  four  brothers,  and  that  it  has  never  varied,  and  that 
although  Robert  thought  he  had  no  beneficial  interest 
in  it,  still  one-fourth  of  it  passed  under  the  residuary 
gift. 

As  to  3,280/.,  it  appears  to  have  been  in  a  very  dif- 
ferent position.  It  belonged  to  John,  and  on  his  death, 
Henry  and  Robert  became  entitled  to  it  absolutely,  and 
Robert,  the  executor  of  John,  received  the  dividends 
and  carried  them  to  their  joint  account  at  their  bankers, 
and  transferred  the  fund  itself  into  the  joint  names  of 
himself  and  Henry,  and  I  must  hold  that  this  was  done 
with  the  concurrence  of  both. 

I  think  the  intention  to  produce  the  change  of  in- 
terest by  survivorship  is  shewn,  and  that  this  latter  fund 
is  freed  from  the  difficulty  afiiecting  the  other. 

I  will  declare,  that  as  to  the  9,179/.  they  were  tenants 
in  common,  and  as  to  the  3,250/.  they  were  joint  tenants. 
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Jan,  18. 

A  tesUtor 
directed  his 
trusteet  to  in- 
vest his  per- 
sonal estate 
upon  "  real 
securities," 
with  full  power 
*^  to  change 
the  securities 
or  funds,"  and 
he  bequeathed 
a  part  to  cha- 
rity.    Held, 
that  the  dis- 
cretion as  to 
the  mode  of 
investment 
rendered  the 
charitable  gift 
valid. 


GRAHAM  t;.  PATERNOSTER. 

ri^HE  testator,  John  Paternoster^  devised  a  cottage, 
'^  &c.,  called  Bannutt  Tree  Cottctge^  to  trustees,  upon 
trust  for  his  wife  for  life,  and  after  her  decease  he  directed 
it  to  ''  be  sold  and  the  moneys  invested  in  such  manner 
as  his  trustees  should  think  fit,  for  the  support  of  the 
minister  that  should  be  regularly  officiating  and  preach- 
ing the  Gospel''  in  Doward  Independent  ChapeL 

He  further  bequeathed  the  residue  of  his  personal 
estate  to  trustees,  upon  trust  to  collect,  get  in  and  re- 
ceive all  the  debts  and  sums  of  money  which  should  be 
due  to  him  upon  mortgage  or  otherwise,  and  he  pro- 
ceeded in  these  terms : — **  and  sell  and  dispose  of  and 
convert  into  money  all  such  part  of  the  residue  of  his 
personal  estate  and  effects  as  shall  consist  of  debts  or 
money,  in  such  manner  as  his  trustees  or  trustee  for  the 
time  being  shall,  in  their  or  his  own  discretion,  think 
proper,  and  do  and  shall  lay  out  and  invest  the  money 
thus  collected  at  interest  in  their  names  or  his  name, 
upon  real  securities  in  England  or  Waks,  with  full  power 
and  authority  to  change  the  securities  orfujids,  from  time 
to  time,  as  they  shall  see  good."  He  then  made  a  pro- 
vision for  his  wife,  and  proceeded  thus  : — *'  And  after 
the  decease  of  my  said  wife,  upon  trust  that  they  the 
said  trustees,  or  the  survivor  of  them,  his  executors, 
administrators  or  assigns,  do  and  shall  pay,  transfer  and 
assign,  so  much  or  such  part  of  the  said  trust  money, 
stocks,  funds  or  securities,  which  shall  have  arisen  or  be 
produced  by  or  from  the  said  residue  of  my  personal 
estate  and  effects,  as  by  the  law  shall  be  applicable  to  or 

in 
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in  (blvot  of  chaiit&ble  bequesU  and  diapoaitions,  and  as  1862. 
shall  he  equal  to  one  third  part  or  share  of  the  said  trust 
mooqTf  stocks,  funds  and  securities,  unto  the  several 
treasurers  or  proper  officers  for  the  time  being  of  the  Patk&ikmtbk. 
thirteen  societies,  institutions  or  establishments  herein- 
after mentioned,  in  equal  shares  or  proportions,  for  the 
benefit  of  the  same  societies  or  the  objects  thereof,  r&» 
spectively  (that  is  to  say),  the  British  and  Foreign  Bible 
Society,"  and  twelve  other  charities. 

The  testator  died  in  1860. 

The  question  was  as  to  the  validity  of  these  charitable 
gifts. 

Mr.  Drt/den,  for  the  trustees,  agreed  that  the  dis- 
cretion given  to  the  trustees  enabled  them  to  invest  the 
pure  personalty  in  such  securities  as  to  be  free  from 
the  objection  of  the  Mortmain  Act,  9  Oeo.  2,  c.  36,  and 
that  they  were  bound  so  to  exercise  their  discretion,  as 
to  give  effect  to  the  charitable  gifts. 

Mr.  Baggallmy  and  Mr.  Druce  for  the  chanties.  The 
trustees  are,  it  is  true«  to  iuvest  upon  **  real  security," 
bat  they  have  al^o  the  power  to  chauge  the  ^*  securities 
or  funds  from  time  to  time,"  and  they  have  therefore  the 
means  of  giving  effect  to  the  charity,  by  an  investment 
in  securities  unconnected  with  real  estate.  After  the 
decease  of  the  wife,  they  are  to  transfer  so  much  of  the 
*^  trust  moneys  as  by  law  may  be  properly  applied  to 
charities,  as  shall  be  equal  to  one-third  of  the  residue,  to 
the  thirteen  charities."  The  option  therefore,  as  to  the 
investment,  and  the  direction  to  transfer  the  share  of 
the  charities  in  **  money,"  give  validity  to  these  chari- 
table bequests ;  The  Mayor  of  Favertham  v.  Ryder  (a) ; 
The  University  of  London  v.  Yarrow  (i). 

Mr. 

(a)  18  Beav,  318.  (6)  23  Beav.  159. 
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Mr.  Folleti  for  the  widow.    The  testator  expressly 
directs  his  trustees  to  invest  his  personal  estate  in  ''  real 
9,  securities''  in  the  first  instance.    This  is  compulsory. 

Paternoster,  ^nd  gave  to  the  charities  an  interest  in  real  estate ;  the 
authority  to  change  the  securities  is  merely  subsequent. 
The  gift  to  charities  became,  therefore,  invalid,  and  could 
not  be  rendered  valid  afterwards  by  a  change  of  securi- 
ties; Attorney-General  V.  Bowles  (a). 

Mr.  O.  Hastings^  for  the  heir-at-law,  also  contended 
that  the  direction  to  invest  "upon  real  securities" 
brought  the  case  within  the  Mortmain  Act. 

The  Master  of  the  Rolls  held  that  the  gift  of  the 
produce  of  the  Bannutt  Tree  Cottage  was  void.  But  he 
thought  that  the  power  to  change  the  ''  securities  or 
funds,"  and  the  direction  to  pay  such  part  of  the  trust 
moneys,  stocks,  funds  and  securities  as  should  have 
arisen  from  pure  personalty,  made  it  impossible  to  say 
that  no  discretion  was  given  to  the  trustees  to  invest  the 
moneys  in  other  than  in  real  securities.  That  it  would 
.  therefore  not  be  a  breach  of  trust  if  they  gave  effect  to 
the  will,  and  abstained  from  investing  the  residue  in 
real  securities.  He  accordingly  held,  that  the  gifts  for 
the  benefit  of  the  other  charities  were  therefore  valid. 

(«)  3  Atk.  806. 
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NEWMAN  V.  WILSON.    (No.  1.) 

^  March  11. 

TN  18439  the  testator  Richard  Wilson  mortgaged  his  Deviaeesof  a 
"^    real  estate  at  Ranskill  for  6flOOL  and  he  cove-  whicrhad 
nanted  to  pay  the  amount.     Default  was  made  in  pay-  ^^V?®'*". 
ment  and  the  mortgage  remained  due  at  the  testator's  testator  keld 
death.  entitled  to  hare 

the  mortgage 
paid  out  of  the 

By  his  will,  made  in  1856,  the  testator  devised  his  Sie^penonar 

Ranskill  estate  to  his  wife  for  life,  and  afterwards  to  "^*«  devised 

four  of  his  children  and  their  issue.     And  he  '^  devised  debts,  Dotwith- 

all  his  freehold  and  leasehold  estates  and  all  other  his  "iS"*^}"?  ^^ 

King  i  Act  {17 
real  estate  (except  what  he  otherwise  devised  by  that  his  &  is  Vict. 

will)"  unto  trustees  for  sale,  and  he  bequeathed  all  his  ®'  ^^^^' 

personal  estate  to  the  same  trustees,  upon  trust  to  call 

in   and  convert     And  he  declared  that  his  trustees 

'^  should  stand  possessed  of  the  moneys  to  arise  from 

the  sale  of  his  real  estate,  and  from  the  calling  in  and 

conversion  of  his  personal  estate,  upon  trust,  in   the 

first  place,  to  pay  his  funeral  and  testamentary  expenses 

and  debts,  and  the  following  legacies'*  (specifying  them) 

and  he  directed  them  to  "  invest  the  residue  of  his  said 

trust  fund,"  and  divided  it  in  sixths  between  his  six 

children. 


The  testator  died  in  1858,  and  questions  had  arisen 
as  to  the  real  estate  at  Ranskill  being  primarily  liable 
to  the  payment  of  the  mortgage  debt  of  6,000/.,  or 
whether  it  ought  to  be  paid  out  of  the  general  personal 
estate  of  the  testator  in  exoneration  of  the  devised 
estate  or  hereditaments.  The  Plaintiffs  (the  trustees) 
prayed  a  declaration  whether  the  devisees  of  the  Ran- 
skill estate  were  entitled  to  have  the  mortgage  debt  of 

VOL.  XXXI— I.  D  6,000/. 
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6^000/.  paid  out  of  the  testator's  personal  estate,  or 
whether  they  took  the  estate  subject  to  the  payment  of 
the 'mortgage,  or,  in  other  words,  cum  onere. 

Mr.  Selwyn  and  Mr.  De  Oex  cited  Allen  v.  AUen  {a) ; 
Hepwarth  y.  HiU{Jb) ;  17  ^  18  Vict.  c.  1 13. 

Mr.  Follett^  Mr.  Betir,  Mr.  Boyle^  Mr.  BaggaUay  apd 
Mr.  HobhaiLse  for  other  parties. 

The  Master  of  the  Rolls  held,  that  the  personal 
estate  and  the  prQceeds  of  the  sale  of  the  testator's  real 
estate  devised  in  trust  for  sale  were  primarily  liable  to 
discharge  the  principal  sum  of  6,000/.  by  the  indenture  of 
1843  charged,  by  way  of  mortgage,  on  the  Ranskill 
estate. 

(a)  30  Bcav.  395.  (6)  30  Beao.  476. 

Reg.  Ub.  1852,  B.Jbl.  62. 


March  11. 

A  husband 
assigned  his 
interest  in  his 
wife's  property 
for  value,  and 
afterwards 
took  the 
benefit  of  the 
Insolvent  Act. 
Held,  that  the 
wife  was  en- 
titled to  a  set- 
tlement of  the 
whole  corpiif, 
but  not  to  the 
arrears  of  in- 
coine. 


NEWMAN  V.  WILSON.    (No.  2.) 

rpHE  testator  died  in  1858,  having,  by  his  will,  dated 
•*■  in  1855,  given  one^sixth  of  the  produce  of  his 
real  and  personal  estate  to  his  daughter  Hannah  Jane 
Wilson.  She  had,  in  1 856,  married  Richard  Keysell, 
who  sold  and  conveyed  all  his  interest  under  the  will  to 
W.  V.  Wilson. 

In  1859  Richard  Keysell  took  the  bei^efit  of  the  In- 
solvent Debtors  Act. 

Mr.  Baggallay  and  Mr.  Hothouse,  for  the  testator's 
daughter,  asked  that  the  whole  fund,  and  the  arrears 
of  income,  561/.  lis.  10</.,  might  be  settled  on  her 
and  her  children. 
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The  Master  of  the  Rolls. 

She  cannot  have  the  past  income  settled,  that  is 
clear.  The  arrears  must  go  to  the  assignee  for  value, 
bnt  the  corpus  must  be  settled. 


T 


BROOKSBANK  v.  HIGGINBOTTOM, 

BENT  V.  BUCKLEY.  March  20, 22. 

HE  suit  of  Bent  v.  Buckley  was  for  the  adminis-  A  decree  was 
tration  of  the  estate  of  a  mortgagor,  in  which  fortheadmi- 

there  had  been  a  decree,  and  the  general  report  was  nwtration  of  a 

mortgagor  8 
dated  so  long  back  as  in  1854,  but  the  debts  had  not  estate.    The 

filed  a  fore- 
In  \%Q0^  Brooksbank,  who  was^a  mortgagee  of  the  butwibse-' 
testator,  filed  his  bill  of  foreclosure;  but  afterwards,  ^"*°^^??^" 
under  an  order  made  in  Bent  v.  Buchley  in  1861,  the  ment  10  the 
amount  of  the  mortgage  was  ascertained  and  the  pay-  *dm»n»^r^on 
ment  of  it  provided  for,  and  a  sum  of  200/.  was,  by  an  that  he  was' 
order  made  in  Bent  v.  Buckley  on  the  21st  of  December,  p^23i^«1n 


in 
1861,  directed  to  be  carried  over  to  the  credit  of  the  his  own  suit 

cause  Bent  v.  Buckley  to  an  account  to  be  entitled  "  Cash  ^^  ^^^^  ^f  \^ 

to  answer  any  claim  for  costs  by  Samuel  Brooksbank  in 

the  cause  Brooksbank  v.  HigginhottomJ* 

Brooksbank  now  moved  that  all  further  proceedings 
in  the  suit  in  Brooksbank  v.  Higginbottom  might  be 
stayed,  that  his  costs  might  be  paid  out  of  the  200/., 
and  the  deficiency,  if  any,  by  the  Defendants  to  that 
suit. 

Mr.  Folleit  and  Mr.  W.  JR.  Ellis,  in  support  of  the 
D  2  motion, 
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motion,  argued,  that  as  the  object  of  the  mortgagee's 
suit  had  been  obtained,  the  proper  course  was  that 
which  had  now  been  taken,  viz.,  to  move  to  stay  all 
proceedings  and  obtain  the  costs;  Sivellv.Abraham{a); 
North  Y.  The  Great  Northern  Railway  Company  (b)\ 
Tompson  v.  Knights  (c)  ;  WiUe  v.  Wilde  (rf ) ;  7  Geo.  4, 
c.  20  ;  Armstrong  v.  Storer  (c). 

That  a  mortgagee  was  entitled  to  pursue  all  his  re- 
medies at  one  time,  and  that  the  propriety  of  this  suit 
was  not  to  be  determined  by  the  result  of  the  other 
suit,  in  which  there  might  have  been  a  deficiency  of 
assets. 

Mr.  Lloyd,  contri,  argued,  that  the  suit  by  the  mort- 
gagee was  unnecessary,  and  that  as  he  had  gone  in  and 
obtained  payment  in  the  creditor's  suit,  he  was  entitled 
to  no  costs  of  his  foreclosure  suit. 


Mr.  Follett  in  reply. 


The  Master  of  the  Rolls. 

Upon  re-considering  this  matter  fully,  I  am  of  opinion 
that  the  Plaintiff  was  entitled  to  file  his  bill,  and  that 
he  was  right  in  the  course  he  took.  He  must  therefore 
have  the  costs  of  this  suit  out  of  the  200/.  which  has 
been  set  apart  in  Bent  v.  Buckley  to  answer  any  order 
which  might  be  made  in  that  suit. 

It  is  true  that,  when  the  second  suit  was  instituted,  there 
existed  a  decree  in  Bent  v.  Buckley^  under  which  it  was 
proved,  by  subsequent  events,  that  the  Plaintiff  might 
have  gone  in  and  proved,  and  have  obtained  payment 

of 


(a)  8  Beao.  598. 

(6)  2  Giff,  64. 

(f)  7  Jur.  N,  S.  704. 


((/)  10  W.R.  368. 
(«)  14  Beav.  535. 
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of  all  that  be  was  entitled  to ;  but  I  think  that  this  did 
not  disentitle  the  Plaintiff  to  take  proceedings  to  realise 
his  security  in  the  second  suit  He  could  not  foretell 
what  might  be  the  result  of  the  suit  of  Bent  v.  Buckley y 
it  was  impossible  to  anticipate  whether  the  estate  would 
be  sufficient  to  pay  him  or  not,  and  he  was  not  bound 
to  wait  until  that  had  been  ascertained  before  filing 
his  bill;  but  for  the  result  of  the  decree  in  Bent  v. 
Buckley,  this  second  bill  would  be  right. 


1862. 


BUCKLBT, 


I  think  the  Plaintiff  was  right  in  suspending  the  pro- 
ceedings, and  I  shall  make  the  order  asked  by  the 
notice  of  motion. 


SCWEITZER  V.  MAYHEW. 

TN  1860,  May  hew,  a  member  of  "  3n&c  Independent 
"*"  Benefit  Building  Society,  No.  6,"  having  received 
223/.  by  anticipation,  conveyed,  by  underlease,  some 
leaseholds  to  the  Plaintiffs  to  hold,  **  upon  trust,''  so  long 
as  Mayhew  should  make  certain  payments  to  the  society 
and  observe  the  regulations  prescribed  by  the  articles  of 
the  society,  to  permit  him  to  hold  the  premises  and 
receive  the  rents.  But  if  he  should  fail  to  do  so, 
''upon  trust"  to  appoint  a  Receiver,  apd  to  sell  the 
premises  and  apply  the  produce  in  payment  of  the 
moneys  due  to  the  society,  and  to  pay  the  residue  to 
Mayhew. 


Jan,  23. 

Property  was 
conveyed  by  a 
member  of  a 
building  so- 
ciety to  the 
trustees,  on 
trust  for  sale, 
to  secure  the 
moneys  due  to 
the  society. 
Held,  that  the 
trustees  were 
not  entitled  to 
a  foreclosure, 
but  to  a  de- 
cree for  sale. 


Maykew  made  default  and  became  insolvent,  and 
there  being  246/.  due  to  the  society,  this  bill  was  filed, 
praying  a  foreclosure. 


Mr.   Welford.     The   Plaintiffs  are  entitled  to  the 

usual 
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usual  decree  for  foreclosure  in  default  of  payment. 
Muyhew  and  his  assignees  have  clearly  a  right  to 
redeem,  and  if  so,  the  Plaintiffs  have  the  correlative 
right  of  foreclosure ;  JarmavLS  Byth.  (a). 

Mr.  Osborne^  amtrd,  argued,  that  the  only  proper 
relief  was  the  execution  of  the  trust  by  a  sale.  He 
cited  Fleming  v.  8elf{b). 


The  Master  of  the  Rolls. 

I  do  not  understand  the  obsenration  of  Mr.  JarmaUf 
that  the  rights  to  redeem  and  to  foreclose  are  recip- 
rocaly  to  apply  to  this  case.  When  property  is  conveyed 
upon  trusts  for  sale,  the  grantor,  it  is  true,  is  entitled  to 
have  the  property  restored  to  him  on  payment  of  the 
money  due,  or,  in  other  words,  he  has  a  right  to  redeem. 
But  I  cannot  see  how  that  fact  can  alter  the  trusts 
which  are  expressed  in  the  deed,  and  give  to  the  lender 
a  right  to  foreclose.  I  am  clearly  of  opinion,  that  upon 
default  of  payment  of  the  money  secured,'  the  Plamtiffs 
are  only  entitled  to  a  sale. 


(a)   ro/.5,p.  234. 


(6)  3  De  G.,  ill.  i  G.  1015. 


NoTB. — See  Sampeon  ▼.  PaUiton,  1  Uare,  533;  Jenkin  t.  Row, 
5  De  G.  4r  Sm.  109,  and  the  note  to  Jonei  v.  Bailey,  17  Beav.  582; 
and  Ex  parte  Fettit,  2  Gljfn  4*  J.  47. 
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In  re  CAREWS  ESTATE  ACT.    (No.  2.)  Feb.  27. 

HorcAT. 
rriHIS  was  a  claim  under  a  private  act  of  parliament  Where  a  cut- 
(20  &  21  Vict.  0.  ▼i)^  which  vested  large  estates  barken  geto 
of  Mr.  Carew  in  trustees  for  sale  and  for  the  payment  of  ^^^^  *?.,. 

«  .       J    »  V  mi  1     .  I  1       .       .  1         r^rt^    •    «    COUllt  bllls  at 

his  debts  (a).    The  claim  was  brought  m  by  the  Official  a  time  when 

Manager  of  The  London  and  Eastern  Banking  Com-  Jj*  "f^^"^*^* 

pony  J  who  claimed  the  benefit  of  two  judgments,  one  drawn,  and  the 

for  27,000/.,  and  the  othei;  for  10,000/.    These  judg*  g^p"J*carried 

ments  were  entered  up  on  warrants  of  attorney  given  by  to  the  credit 

Mr.  Careu)^  to  secure  the  payment  of  moneys  to  be  the  bankera 

advanced  to  him  or  for  his  use  on  two  bills  of  exchange,  »"«  holders  for 

^      value,  though 
drawn  by  Colonel  Waugk  on  and  accepted  by  Mr.  Carew  no  money  was 

for  4,000/.  each,  bearing  date  the  24th  of  December,  "^^^J^^^' 

1856,  and   two  other  bills  of  exchange,  drawn   and  that  notice  to 

accepted  in  like  manner,  for  10,(X)0/i  each|  and  bearing  an^ordinary"^ 

date  the  26th  of  December ^  1866.     It  was  admitted  that  tiding  part- 

no  consideration  had  in  fact  been  given  to  Mr.  Carew  for  tice  to  ail  the 

these  bills:  he  accepted  and  entrusted  them  to  Mr, Isaacs,  P"^®"*  ^^^^ 
^  y  'not  apply  to  a 

for  the  purpose  of  enabling  himself  to  secure  a  provision  joint  stock 
which  he  was  about  to  ma^e  for  his  brother  and  sisters.  ^^Knowiedee 
The  judgment  papers  and  the  bills  were  obtained  by  of  a  particular 
(Dolonel  Waugh  from  Mr.  Isaacs  under  a  false  pretence  the  accounu,  ^ 

and  l>y  one  director 
of  a  banking 
(a)  Set  30  BetM.  274.  company,  is 

not  notice  to 
the  company, 
where  that  director  had  no  voice  in  the  management  of  the  accounts,  and  the  money 
transactions  of  the  company  were  conducted  exclusively  hy  a  manager  under  three 
directors,  of  whom  the  director  possessing  the  knowledge  was  not  one. 

Wheo  A  director  is  about  to  commit  a  fraud,  it  is  to  be  presumed  that  he  will  not 
disclose  the  circumstance  to  his  colleagues. 

Colonel  W»  fraudulently  obtained  possession  of  acceptances  of  C,  and  he  got  them 
discounted  and  carried  to  nis  account  by  a  banking  company  to  whom  he  was  greatly 
indebted,  and  of  which  he  was  a  director  and  local  manager.  Held,  under  the  cir- 
cumstances, that  the  bank  had  notice,  and  could  not  be  considered  bonAfide  owners. 
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and  on  a  promise  to  return  them.  He  returned  the 
judgment  papers^  but  not  the  billsy  which  he  got  dis- 
counted by  the  London  and  Eastern  Banking  Company, 
EtTAiB  Act.  of  which  he  was  a  director,  and  the  amount  was  placed 
to  the  credit  of  bis  account,  which  was,  at  that  time, 
very  largely  overdrawn. 

The  case  was  adjourned  from  Chambers. 

Mr.  Baggallay  and  Mr.  Hetherington  for  the  Official 
Manager  of  the  banking  company.  If  a  bill  be  taken 
by  a  customer  to  his  bankers,  and  discounted  by  them, 
they  are  holders  for  valu^,  although  the  customer's 
account  may  be  overdrawn  at  the  time,  and  notwith- 
standing the  amount  is  merely  carried  to  the  credit 
of  his  account  without  any  money  being  actually  paid. 
2nd.  This  result  is  not  altered  by  the  circumstance  that 
Colonel  Waugk  was  a  director,  for  the  rule,  that  notice 
to  one  partner  is  notice  to  all,  does  not  apply  to  a  joint 
stock  company.  They  cited  Powles  v.  Page  {a);  Ex 
parte  Boulton  (b) ;  In  re  Hennessy  (c). 

Mr.  Erskine  for  the  Oriental  Banking  Company, 
who  had  taken  the  bills  after  they  had  become  due, 
and  therefore  subject  to  all  equities,  cited  Hewitt  v. 
Loosemore  (d) ;  Espin  v.  Pemberton  (e) ;  North  British 
Insurance  Company  v.  Hallett{f). 

Mr.  Freeling  for  the  creditors*  representative. 

Mr,  Wickens  and  Mr.  Kehewich  for  the  infant  tenant 

in 

(o)  3  C.  B.  Bep,  16.  (d)9  Bare,  449. 

(6)  1  DeG.^J.  163.  (e)  3  De  G.  ^  J.  554,  555. 

(c)  2  Dru.  4-  War.  555.  (/)  Al.  K.  8  Jufy,  1861. 
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ID  tail,  referred  to  JMaitland  v.  Irving  (a) ;  Maitland  v. 
Backhouse  (b). 

In  re 
Carew's 
Mr.  Baggallay  in  reply.  Eitatb  Act. 


The  Master  of  the  Rolls. 

I  concur  with  Mr.  Baggallay^  that  under  the  circum*  March  7. 
stances,  the  bank  is  the  holder  for  value,  although  the 
account  was  overdrawn  and  the  amount  of  the  bills 
simply  carried  to  the  credit  of  Colonel  Watighj  and 
though  no  money  was  actually  paid.  If  also  the  bank 
had  no  notice  of  the  manner  in  which  the  bills  had 
been  obtained,  and  also  that  no  consideration  had  been 
really  given  for  them,  the  bank  is  also  a  holder  for 
value  without  notice,  and  their  claim  must  succeed. 

The  real  question  on  this  summons  is,  whether  the 
bank  had  or  had  not  notice  of  the  fact  that  no  consi- 
deration had  been  given  for  the  bills  before  they  were 
discounted  and  the  amount  carried  to  the  credit  of 
Colonel  Waugh's  account. 

I  also  assent  to  Mr.  Baggallag's  statement  of  the 
various  propositions  of  law  which  he  enunciated  as  the 
foundation  on  which  to  rest  this  case,  and  the  test  by 
which  to  examine  it.  I  agree  that  the  rule,  that  notice 
to  one  partner,  in  an  ordinary  trading  partnership,  is 
notice  to  all  the  partners,  does  not  apply  to  a  joint 
stock  company.  I  accept  also  the  decision  of  the  Court 
of  Common  Pleas  in  the  case  of  PowUs  v.  Page  (c), 
that  knowledge  of  a  particular  fact  relating  to  the 

accounts 

(a)  15  Sim,  437.  (c)  3  C.  B,  Rep.  16. 

(6)  16  Sim.  58. 
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1863.       accounts  by  one  director  is  not  to  be  imputed  to  the 
^"^^'^^      company,  when  that  director  had  no  voice  in  the  manage- 
Cabbw's      ment  of  the  accounts,  and  the  money  transactions  of 
Ebtatb  Act.  the  company  were  conducted  exclusively  by  a  manager 
appointed  for  that  purpose,   under  the  control   and 
direction  of  three  directors,  of  whom  the  director  pos- 
sessing the  knowledge  in  question  was  not  one. 

I  also  admit  the  principle  enunciated  in  Kennedy  v. 
Green  (a),  that  when  a  man  is  about  to  commit  a  fraud, 
it  is  to  be  presumed  that  he  will  not  disclose  that  cir- 
cumstance to  his  colleagues. 

With  these  principles  admitted,  I  proceed  to  examine 
the  evidence,  in  order  to  ascertain  the  mode  in  which 
this  bank  was  conducted,  and  which  of  the  directors 
were  the  proper  persons  to  whom  notice  should  be 
given,  so  as  to  affect  the  company  itself,  and  how  the 
company  is  to  be  affected  by  any  knowledge  acquired 
by  such  directors. 

The  principal  manager  of  the  bank  was  Stephens, 
It  is  admitted  that  any  thing  that  was  communicated 
to  him  must  be  considered  as  known  to  the  whole  com- 
pany, and  that  the  whole  company  must  be  affected 
with  the  knowledge  of  what  was  communicated  to  him. 
This  company  was  a  corporation  and  had  no  public 
oflicer;  the  person  who  filled  all  the  characters  neces- 
sary for  representing  the  company  was  Mr.  Stephens. 
The  person  who,  after  Mr.  Stephens,  was  principally 
concerned  in  the  management  of  the  bank  was  Colonel 
Waugh  himself;  he  had  the  exclusive  management  of 
the  west-end  branch,  which  was  situated  in  Pall  Jttall, 
and  was  actively  engaged  in  conducting  the  affairs  of 
the  bank,  in  conjunction  with  Mr.  Stephens,  and  there 

was 
(a)  3  MyL  i  K.  699. 
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was  constant  intercourse  between  them  and  mutual  co- 
operation.    It  is  true  that  the  management  of  Colonel 
Wauffh  was  principally  conducted  for  his  own  benefit,      Cabkw'i 
as  appeared  at  the  final  stoppage  of  the  bank,  when  Estatb  Act, 
his  account  shewed  a  balance  of  upwards  of  25,000^  * 

due  to  the  bank,  to  liquidate  which  little  or  nothing 
was  forthcoming. 

'  That  alone  is  the  conclusion  which  I  draw  from  the 
whole  of  the  evidence,  which,  however,  for  the  reasons 
I  am  about  to  state,  I  do  not  think  it  necessary  to 
observe  upon  in  detail.  The  mere  fact,  however,  of  his 
being  able  to  obtain  such  large  advances,  exceeding  the 
whole  capital  of  this  concern,  without  giving  any  security 
for  them,  shews  both  how  much  power  he  had  in  mana- 
ging the  bank,  and  how  much  Stephens  was  subject  to 
his  control  and  allowed  him  to  have  his  own  way,  in 
every  thing  relating  to  the  affairs  of  the  concern.  *  I  do 
not,  however,  consider  it  necessary  to  pursue  this  in- 
quiry further,  for  an  examination  of  the  undisputed 
facts  of  the  case,  and  of  the  evidence  given,  convinces 
me  that  Stephens  was  well  acquainted  with  the  whole 
transaction  from  the  beginning.  The  facts  which  lead 
me  to  this  conclusion  are  to  be  found  in  the  books  of 
the  bank  and  the  circumstances  connected  with  the 
judgments. 

An  account  with  the  Beddingion  estate  was  opened 
in  the  books  of  the  bank  in  February j  1866,  and  the 
last  entry  in  that  account  is  in  November  of  the  year 
1856.  If  the  case  set  up  for  the  bank  were  correct, 
the  produce  of  the  discount  of  the  four  bills  ought 
to  have  been  carried  to  the  credit  of  the  Beddingion 
estate.  This  was  not  done  in  that  account.  Next,  it  is 
to  be  observed,  that  entries  appear  in  the  books  of  the 
bank  relating  to  the  judgments  and  the  notes,  bearing 

date 
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1862.  ^^^^  before  the  judgments  and  even  before  the  notes 

^■^^^*^^  had  any  existence.     On  the  10th  November,  1866,  the 

In  re 

Carbw*!  two  judgments  are  entered  in  the  books  of  the  company 

EsTATB  Act.  as  a  security  for  their  advances,  while  it  was  not  till  the 


(No.  2.) 


22nd  December,  1856,  that  the  judgments  had  any 
existence.  On  that  day,  one  jndgment  for  27,000/.  was 
registered  in  the  name  of  Stephens,  at  which  time  no 
money  of  any  sort  had  been  advanced  to  Mr.  Carew  or 
for  his  use,  and  this  was  obviously  known  to  Stephens. 
He  knew  that  Colonel  Wav^/h  had  not  the  means  to 
advance  any  such  sums  from  his  private  resources,  and 
he  knew  that  the  bank  had  advanced  nothing.  On  the 
same  day,  the  other  judgment  for  10^000/.  was  entered 
up  in  the  name  of  Pitts,  who  was  a  domestic  servant  of 
Colonel  Waugh.  It  was  not  till  three  days  afterwards 
that  the  two  bills-  for  4,000/.  were  discounted^  and  five 
days  after  and  on  the  30th  December,  1856,  that  the 
other  two  bills  for  10,000/.  each  were  discounted  by  the 
bank,  and  when  this  was  done  no  money  passed,  for  it 
appears  that  at  that  time  the  bank  had  not  any  to 
advance,  but  the  amounts  for  which  the  bills  were 
nominally  discounted  are  carried  in  the  books  to  the 
credit  of  the  private  account  of  Colonel  Waugh  with  the 
bank.  Stephens  does  not  pretend  that  he  was  benefit 
cially  interested  in  the  judgments  ;  he  was,  therefore,  a 
trustee  of  the  amount  of  the  judgments,  which  are  to 
secure  the  repayment  of  the  money  advanced  on  the  bills. 
For  whom  was  he  trustee  ?  He  does  not  say.  It  is  clear 
that  he  was  not  a  trustee  for  Colonel  Waugh,  for  had 
Colonel  Waugh  been  the  beneficial  owner,  there  was  no 
reason  for  having  the  judgment  for  27,000/.  entered  in 
the  name  of  Stephens,  and  the  judgment  would  have  been 
entered  up  in  WaugVs  name,  and  yet,  with  the  know- 
ledge of  his  being  a  trustee  and  not  a  trustee  for  Colonel 
Waugh,  he  carries  or  allows  to  be  carried  to  the  credit 
of  a  private  individual  the  amount  of  the  trust  fund 

and 
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and  then  comes  to  claim  the  personal  benefit  of  it,  as        1862. 
discharging  so  much  of  the  debt  of  that  private  indi-      ^^*v«^^ 
vidual  due  to  him.     I  treat  it  as  the  debt  due  to  him,      Carbw'i 
because  throughout  this  transaction,  as  in  all  others,  it   E»tate  Act. 
is  admitted  that  Stephens  is  the  bank,  there  was  no  other 
person  to  be  affected  with  notice;  he  represented  the 
bank,  and  indeed,  if  the  contention  on  behalf  of  the 
Official   Manager  be  correct,  he  alone  and  no  other 
person  constituted  the  bank.     If  so,  the  judgment  for 
27,000/.  is  given  to  the  bank,  in  trust  to  secure  the 
repayment  of  a  sum  to  be  advanced   for  the  use  of 
Mr.  Carew  or  for  the  use  of  the  Beddington  estate* 
This  trust  fund  is  applied  by  the  bank  in  part  discharge 
of  the  balance  due  to  the  bank  from  one  of  their  own 
debtors,  and  not  one  penny  of  it  is  advanced  to  or  for 
the  use  of  the  person  who  gave  the  judgment,  or  for 
the  benefit  of  the  estate,  and  then,   in  this  state  of  i 

things,  the  company  claim  the  amount  held  in  trust  and  j 

advanced  to  their  own  debtor  to  be  repaid  by  the  person 
for  whose  use  it  ought  to  have  been  applied.  If  instead 
of  the  judgments  and  the  bills,  Mr.  Carew  had  paid 
the  27,000/.  and  the  10,000/.  to  Stephens  in  hard  money, 
in  these  circumstances  it  is  clear  that  this  would  have  i 

constituted  a  debt  due  from  the  bank  to  Mr.  Carew,  or 
to  the  account  of  the  Beddington  estate.  It  is  to  be  ob-  . 
served  also,  that  there  is  no  denial  by  Stephen  that  he 
was  acquainted  with  the  whole  transaction  throughout. 
He  puts  in  a  discreditable  affidavit  swearing  positively 
to  facts  which  are  expressly  negatived  by  the  entries  in 
the  books;  but  even  his  statement,  meant  to  support 
the  claim  of  the  bank,  if  it  were  correct,  would  not 
justify  the  carrying  the  amount  of  the  discount  of  the 
bills  to  the  credit  of  the  account  of  Colonel  Waugh,  but 
would  have  required  that  amount  to  be  carried  to  the 
credit  of  the  account  of  the  Beddington  estate.  And 
even  if  his  affidavit  could  be  relied  upon,  I  find  in  it  no 

denial 
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denial  of  the  fact,  that  nothing  was  paid  to  or  for  the 
use  of  Mr.  Carew  in  the  whole  transaction,  or  any 
assertion  either  of  his  ignorance  of  the  purposes  for  which 
EsTATB  Act,  the  jadgments  were  given  and  the  notes  accepted  by 
^  ^  '^  Mr.  Carewj  or  of  his  belief  that  the  requisite  sums  had 
been  advanced  for  Mr.  Carew's  benefit. 

It  is  clear  also  that  Pitts,  who  was  the  mere  tool  and 
nominee  of  Colonel  Waugh,  must  be  considered,  as 
indeed  he  was  treated,  as  exactly  in  the  same  situation 
as  Stephens,  and  that  the  two.  judgments  only  formed 
one  transaction. 

I  am  of  opinion,  therefore,  that  the  company,  by 
their  agent  Stephens,  were  implicated  in  and  cognizant 
of  the  whole  transaction,  and  are  not  entitled  to  make 
any  claim  against  the  estate  of  Mr.  Carew  in  respect 
of  the  judgments  specified  in  the  schedule  to  the  act 
relating  to  his  estate. 

It  is  therefore  unnecessary  for  me  to  go  further  than 
I  have  already  intimated  into  the  case  of  Colonel  Waugh, 
who  was  the  perpetrator  of  the  fraud  by  which  he  got 
possession  of  the  bills,  and  who  procured  the  amount 
^arising  from  the  discount  of  the  bills  to  be  carried  to 
the  credit  of  his  account ;  but  I  think  it  proper  to  state, 
that  having  examined  the  evidence  carefully  on  the 
subject,  I  am  of  opinion  that  eveii  if  Stephens  had  had 
nothing  to  do  with  the  transaction,  and  had  been 
entirely  ignorant  of  the  whole  matter,  still  that  the 
relation  between  Colonel  Waugh  and  the  association, 
his  position  and  duties  and  powers,  as  director,  were 
such,  that  according  to  the  principles  laid  down  in  the 
decided  cases,  notice  to  him  would  constitute  full  and 
complete  notice  to  the  bank,  and  would  bind  the  whole 
body. 

For 
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For  the  reasons  I  have  stated^  I  abstain  from  going 
into  the  details  of  the  evidence  on  which  my  opinion  is 
founded,  as  I  am  of  opinion  that  upon  the  case  of 
Stephens  alone,  the  company  cannot  sustain  the  claim  Eitatb  Act. 
now  made  on  their  behalf  by  the  OflScial  Manager* 
The  view  of  the  Chief  Clerk  will,  therefore,  be  sustained 
by  me. 

But  I  shall  not  require  the  claimants  to  pay  the 
costs  of  the  trustees  of  the  Carew  estate ;  the  0£5cial 
Manager,  on  behalf  of  the  bank,  had  a  primA  facie  case, 
by  reason  of  the  judgments  being  inserted  in  the  sche- 
dule to  the  act  (a),  and  the  bank  were  brought  into 
Chambers  as  claimants  by  the  trustees  themselves,  for 
the  purpose  of  obtaining  an  emancipation  of  the  fund 
which  had  been  set  apart  in  Court  io  answer  the  claim. 
I  think  also  that,  having  regard  to  the  magnitude  and 
importance  of  the  claim,  the  Official  Manager  was  en* 
titled  to  have  the  whole  matter  fully  discussed  in  Court, 
and,  consequently,  though  I  entirely  assent  to  the  Chief 
Clerk*s  view  of  this  case,  I  shall  not  make  the  Official 
Manager  pay  any  costs  of  the  proceedings  either  in 
Chambers  or  in  Court,  but  of  course  he  cannot  receive 
any  costs*  The  trustees  of  the  Carew  estate  must  be 
paid  their  costs  out  of  the  Carew  estate  fund,  or,  which 
is  the  same  thing,  the  fund  itself  which  has  been  set 
apart  to  answer  this  claim. 

(a)  Su  30  Beat.  274. 
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WELLS  V.  DANIEL  MALBON  and  CECILIA 
GELL  (late  the  Wife  of  the  said  DANIEL 
MALBON). 

March  7,  11. 

A  married        ^T^HE  testator,  who  died  in  1853,  gave  a  moiety  of 

^"l^f^T**  his  residue  to  bis  executor,  the  Plaintiff,  in  trust 

entitled  to  a  '  ' 

share  of  a  re-    for  the  daughters  of  Thomas  OelL     Cecilia  Ge//,  who 
it  had  been  °"  had  married  Daniel  Malbon,  was  entitled  to  a  share 

received,  the     amounting  to  about  248/. 

maniage  was 

dissolved. 

Held,  that  die       Thg  marriage  between  the  Defendant  Daniel  Malbon 

divorced  wife  ^ 

was  entitled  to  and  his  late  wife  Oecilia  (now  the  Defendant  Cecilia 

***"A^t™tee  ^^'0  was,  on  the  16th  of  May,  1861,  dissolved,  by 

filed  a  bill  in  a  reason  of  the  Defendant  Daniel  Malbon  having,  since 

he  ought  to  ^^®  celebration  of  the  said  marriage,  been  guilty  of 

have  paid  the  bigamy,  coupled  with  adultery. 
Court  under 

Relilf  Acrn        Cecilia  Gell,  after  the  divorce,  requested  the  executor 

was  allowed  to  pay  to  her  the  share  of  the  residue  to  which  she  was 

as'^eTouW***  entitled,  but  he  refused  to  do  so,  alleging  that  Daniel 

have  been  en-    Malbon,  as  her  late  husband,  claimed  an  interest  in  the 
titled  to  under  ,,        i  .       .  i     .    ..  i       .  .  /,, 

the  Trustee       money,  and  he  ultimately  intimated  an  intention  to  file  a 

Relief  Act.       \^\\\^  ^uj  ^sk  the  Court  to  determine  the  rights  of  the 
parties. 

Cecilia  Oell,  upon  being  informed  of  this,  imme- 
diately requested  him  to  pay  the  money  into  Court 
under  the  Trustee  Relief  Act,  and  informed  him,  that  if 
he  filed  a  bill,  it  would  be  at  the  peril  of  costs,  and 
that  they  would  be  asked  for  against  him. 

The  executor  instituted  this  suit,  stating,  that  appli- 
cations 
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cations  have  been  made  to  him  and  his  solicitor,  on  the 
part  of  Cecilia  Gell,  who  claimed  to  be  entitled  to  the 
payment  of  the  said  sum  of  248/.  18^.  under  the  will  of 
the  said  Henry  Gell  deceased,  or  otherwise,  that  by 
reason  of  the  said  divorce,  and  of  her  having  been  de- 
serted by  her  late  husband,  and  of  her  being  otherwise 
unprovided  for,  she  was  entitled,  in  equity,  to  a  settle- 
ment of  the  sum,  or  of  some  part  thereof.  But  doubts 
having  existed  as  to  the  effect  of  the  decree  for  dis- 
solution of  her  marriage,  the  Plaintiff  was  advised  by 
counsel,  that  it  was  doubtful,  whether  the  right  of 
Daniel  Malhon  to  reduce  his  late  wife's  legacy  into 
possession  was  not  affected  by  the  decree  for  divorce, 
and  whether  such  right  did  not  continue  after  the 
divorce  and  still  subsisted ;  and  that  doubts  might  arise, 
whether  the  Defendant  Daniel  Malbon  was,  in  any 
event,  entitled  to  the  legacy,  discharged  from  his  late 
wife's  right  to  an  equitable  settlement  thereout. 

The  bill  also  stated,  that  on  the3Istof  July,  1861, 
the  Plaintiff's  solicitor  had  written  to  Daniel  Malbon 
to  inquire  whether  he  claimed  any  right  to  the  legacy, 
or  whether  he  would  assent  to  the  executor's  paying  the 
same  to  Cecilia  Gell.  That  to  this,  Daniel  Malbon 
replied: — "It  appears  to  me,  and  I  am  advised,  that  I 
alone  have  the  only  legal  right  to  the  legacy  or  legacies  in 
question,  and  you  will  greatly  oblige  by  informing  the 
executor  of  my  determination  to  claim  them  when  they 
shall  become  due." 

Mr.  Selwyn  and  Mr.  T.  H.  Terrell,  for  the  Plaintiff. 

Mr.  Dauney,  for  Daniel  Malbon, 


1862. 


The  Master  of  the  Rolls. 

Daniel  Malbon,  as  the  late  husband  of  Cecilia  Gell, 
VOL.  XXXI — I.  E  has 
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1862.  has  no  right  to  or  interest  in  the  fund.  Their  rights 
are  the  same  as  if,  at  the  date  of  the  divorce,  he  bad 
died,  and  restored  her  to  the  position  of  a  femt  9ole. 
Malbon.  The  divorce  put  an  end  to  the  marriage,  she  then  became 
the  only  person  who  could  claim  payment,  and  give  a 
discharge  for  the  fund.    ' 


Wells 

V. 


Mr.  FolUti  and  Mr.  E.  CharUa,  for  Cecilia  OeU. 
The  costs  of  this  suit  ought  not  to  fall  on  the  fund,  or 
what  is  the  same  thing,  on  the  successful  party,  llie 
executor  might  have  avoided  the  great  expense  of  a 
suit,  by  paying  the  money  into  Court  under  the  Trustee 
Relief  Act,  and  he  ought  to  be  made  liable  for  per- 
sisting in  filing  the  bill,  after  the  request  to  pay  the 
money  into  Court;  Whophamv.  Winffjield{a);  Handley 
v.  Davis  (ft). 

Mr.  Selwyn  in  reply  as  to  the  costs. 

The  Master  of  the  Rolls. 

There  is  no  dispute  rejecting  the  amount  of  the 
fund.  It  was  clearly  ascertained,  and  might  have  been 
paid  into  Court  under  the  Trustee  Relief  Act.  I  shall 
not  give  Mr.  Malbon  the  costs  of  his  appearance;  but 
with  regard  to  the  remaining  costs,  I  shall  consult  the 
other  Judges  of  the  Court,  before  finally  disposing  of 
them,  as  it  is  desirable  to  preserve  a  unifonn  practice ; 
but,  subject  to  the  question  of  what  costs  are  ultimately 
to  be  allowed,  I  must  declare  that  Cecilia  Gell  is  entitled 
to  the  fund. 


The 
(fl)  4  Fes.  630.  (6)  28  L.  J.  (N.  S.)  Ch.  873. 
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The  Master  of  the  Rolls.  *^^- 

The  only  question  on  which  I  reserved  my  opinion 
was  as  to  the  costs.  The  suit  related  to  a  share  of  a 
residue,  the  amount  of  which  was  not  disputed.  Two 
persons  claimed  it,  and  the  trustee,  instead  of  paying  it 
into  Court  under  the  Trustee  Relief  Act,  filed  a  bill  for 
the  purpose  of  having  the  rights  of  the  co-Defendauts 
declared. 

I  was  referred  to  Whopham  v.  Wingfield  (a),  where  a 
bill  was  filed  by  an  executor  to  have  the  legacy  of  an 
infant  of  200Z.  secured.  The  Master  of  the  Rolls  gave 
the  costs  out  of  the  estate,  but  said,  that  for  the  future  he 
should  not  give  the  costs  in  such  a  case,  as  the  executor 
had  nothing  to  do  but  pay  ihe  legacy  into  Court  under 
the  Legacy  Act  (&). 

There  is  also  the  case  before  Vice-Chancellor  Siuart, 
in  which  a  legacy  was  set  apart  and  invested,  and  the 
tenant  for  life  requested  the  trustees  to  pay  the  fund  into 
Court  under  the  Trustee  Relief  Act,  which  they  de- 
clined. Upon  a  bill  filed  against  them,  the  Vice-Chan- 
cellor  considered  the  refusal  as  improper,  and  directed 
the  costs  of  the  suit  to  be  borne  by  the  residue,  to 
which  one  of  the  trustees  was  entitled. 

I  thought  it  desirable  that  there  should  be  an  uni- 
formity in  the  practice,  and  that  I  would  consult  the 
other  Judges.  I  have  done  so,  and  we  are  of  opinion, 
that  the  trustee  ought  not  to  be  allowed  more  costs  than 
he  would  have  been  allowed  if  he  had  paid  the  fund 
into  Court  under  the  Act. 

I  shall, 

(a)  4  Ves.  630.  (6)  36  Geo.  3,  c.  52,  t.  32 ;  37 

Geo.  3,  c.  135. 

b2 
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I  sbally  IhereForey  allow  the  trustee  such  costs  as  he 
would  have  received  if  he  had  paid  it  into  Court  under 
the  act 

If  the  parties  do  not  agree,  I  will  consult  the  Taxing 
Master^  and  fix  the  amount  on  a  liberal  scale. 


HORNBY  V.  The  BURIAL  BOARD  for  the  Extra- 
Feb.  21,  22.  Parochial  Place  of  TOXTETH  PARK. 

March  22. 
As  to  the  rriHE  question   raised    in   this  case  was,  as   to   the 

rights  of  the       X      yj  ht  of  the  clergy  of  Toxtelh  Park,  near  Liver- 

clergy  to  bunal  .  . 

fees  under  the  pool,  to  the  burial  fees  in  the  Toxteih  Park  Cemetery, 

15&*16  Vi/.    ^^^^^  ^^  provisions  of  the  Burial  Acts  (16  k  16  VicL 

c  85  and  16  '   c.  86,  and  16  &  17  Vicl  c.  134). 
&  17  Vict.  '  ' 

cl3. 

When  a  die-  According  to  the  statement  of  the  Plaintiffs,  but 
tnct,  being  ^ 

part  of  a  which  was  contested  by  the  Defendants,  Toxteth  Park 

l^^iit^'^ver^    was  part  of  the  parish  of  Walton'On-the-Hill,  in  the 

seen  of  the       county  o(  Lancaster,  and  the  churchyard  of  that  parish 

nStely  niaia?*'  had  been,  previous  to  1774,  the  only  ordinary  place  of 

tains  thena,       interment  for  the  inhabitants  of  Toxtetk  Park.    The 

■uch  district  ii, 

for  the  pur-       Defendant  insisted  that  Toxteth  Park  was  extra  paro- 

£*^l  A^      chial.     It  appeared,  however,  that  three  churches  or 

to  he  regarded  incumbencies 

as  a  distinct 

pariiih. 

A  hurial  ground  attached  to  a  district  church,  the  right  of  interment  in  nvhich  was 
not  confined  to  the  inhabitants  of  the  district,  but  could  be  purchased  by  any  stranger : 
"^Held  not  to  entitle  the  incumbent  to  any  part  of  burial  fees  derived  from  a  cemetery 
provided  for  the  district  under  the  Burial  Acts. 

Under  the  Burial  Acts,  held,  that  neither  the  vicar  of  Walton  nor  the  incumbents  of 
the  district  churches  of  Toxttlh  Park,  Liverpool,  collectively  or  individually,  were 
entitled  to  the  burial  fees  in  a  cemetery  provided  in  Toxteth  Park  under  the  Buriid 
Acts. 

Whether  the  district  of  Toxteih  Park,  Liverpool,  is  extra-parochial  or  part  of  the 
parish  of  WaUonron-the-HUl,  quarel 
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incumbencies  had  been  created  in  Toxteth  Park  since        1862. 
1773,  namely,  St.  James/  St.  MichaeVs  and  St.  John 
the  Baptist. 


HORMBT 
V. 

The  Toxteth 

mill  .  1  r    e^         -r  %    »        m  i      P**"^  BuEIAL 

The  charch  or  mcurobency  of  o/.  James   m  Toxteth       Boaeo. 


Park  was  created  in  1774  by  an  act  of  the  14  Geo.  3, 
c.  xciv,  entitled  "  An  Act  for  establishing  a  new  Church 
or  Chapel  erecting  at  Toxteth  Park,  in  the  parish 
of  Walton,  near  Liverpool,  in  the  county  palatine*  of 
Lancaster.''  It  recited  the  wants  of  the  inhabitants 
for  increased  and  improved  church  accommodation,  it 
allotted  a  piece  of  ground  whereon  a  church  or  chapel 
was  then  erecting,  and  for  a  churchyard  or  cemetery  in 
the  close  called  the  New  Field,  in  Toxteth  Park,  for 
the  purpose  of  completing  the  intended  church,  and 
appointed  commissioners;  it  enacted  that  the  pews 
should  be  marked  and  the  rents  fixed  thereon,  at  not 
less  than  140/.  per  annvm^  and  not  to  exceed  180/.  per 
annum.  It  enacted  that  the  seats  should  be  sold  by 
auction,  and  the  purchase-money  applied  in  repaying 
the  subscribers.  It  provided  for  the  recovery  of  the 
rents  of  the  seats,  and  also  for  the  appointment  of 
churchwardens,  whose  qualification  was  to  be  that  of 
being  a  proprietor  of  a  seat  in  the  church,  and  the 
electors  were  to  be  the  other  proprietors.  The  minister, 
OB  the  occasion  of  a  vacancy,  was  to  be  elected  by  the 
proprietors  of  seats.  It  provided  for  the  duties  of  the 
minbter  and  his  stipend  out  of  the  pew  rents,  and  pro* 
▼ided  for  the  mode  of  recovering  it,  and  also  the  salaries 
of  the  clerk  and  sexton.  The  statute  went  on  to  enact 
in  these  words : — *'  that  no  corpse  shall  be  buried  within 
the  said  new  intended  church  or  chapel,  but  only  in  the 
said  new  intended  churchyard  or  cemetery  thereunto 
belonging,  which  churchyard  or  cemetery  is  hereby 
vested  in  the  churchwardens  or  persons  acting  as  or  in 
the  nature  of  churchwardens  for  the  time  being,  who 

are 
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1862«       ^^  hereby  authorized  and  empowered  to  sell,  dispose  of 

^■^v^^      and  convey  burial  places  in  the  churchyard  or  cemetery 

^^  to  any  person  or  persons,  or  their  respective  heirs,  willing 

Thb  Toxtbth  to  become  purchasers  thereof."     The  clause  then  went 
Park  Buriai«  • «     «       i  «>       •  «.  i  i 

Bo^RD.       on  ^o  provide  for  the  apphcation  of  the  moneys  to  be  so 

derived.    The  next  clause  saved  all  the  rights  of  the 

rector  and  vicar  of  Walton,    The  next  clause  related  to 

the  fees,  and  it  was  in  these  words : — 

It  is  enacted  "  that  there  shall  be  paid  to  and  into  the 
hands  of  the  minister  of  the  said  new  intended  church 
or  chapel  for  the  time  being,  for  the  performance  of  the 
-  several  offices  of  minister,  clerk  and  sexton  there,  double 
the  fees,  dues  and  perquisites  which  are  usually  and  of 
right  ought  to  be  paid  for  every  marriage,  churching, 
burial  and  opening  the  ground  for  graves  in  the  church- 
yard orcemetery,at  the  parish  church  of  Walton  aforesaid, 
and  that  the  minister  of  the  said  new  intended  church  or 
chapel  shall  from  time  to  time  collect  and  receive  all  such 
double  fees,  dues  and  perquisites  and  account  for  and 
pay,  by  two  equal  payments  in  every  year,  on  every  24th 
day  of  June  and  25th  of  December,  one  moiety  or  half 
part  thereof  to  and  into  the  hands  of  the  vicar  of  the 
said  parish  of  Walton  for  the  time  being,  or  his  agent  in 
that  behalf,  to  be  divided  between  himself  and  the  clerk 
and  sexton  of  the  said  parish  church  of  Walton,  vrithin 
ten  days  after  such  vicar  or  his  agent  shall  have  received 
the  same,  in  such  shares  and  proportions  as  the  fees 
payable  at  the  said  parish  church  of  Walton  are  and  of 
right  ought  to  be  divided ;  and  that  the  remaining  moiety 
or  half  part  thereof  shall,  on  the  said  half-yearly  days,  be 
divided  amongst  the  minister,  clerk  and  sexton  of  the 
said  new  intended  church  or  chapel  in  such  shares  and 
proportions  as  fees  of  the  like  nature  and  for  the  like 
services  usually  are  and  of  right  ought  to  be  divided 
amongst  the  vicar,  clerk  and  sexton  of  the  said  parish 
church  of  Walton ;  the  first  of  which  payments  to  the 

said 
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said  vicar  of  the  parish  of  Walton  aforesaid   or  his        1862. 
agent  for  the  use  of  himself  and  the  clerk  and  sexton  of      ''-*"-^-' 
the  said  parish  church,  and  the  first  of  which  divisions  ^^ 

to  the  clerk  and  sexton  of  the  said  new  intended  church  Tat  Toxteth 
or  chapel  shall  begin  and  be  made  at  and  upon  such  of  Boa&o. 
the  said  half-yearly  days  as  shall  first  happen  after  the 
consecration  of  the  said  intended  church  or  chapel;  and 
in  case  of  nonpayment  thereof,  at  any  time  or  times 
within  thirty  days  after  either  of  the  said  half-yearly 
days,  one  equal  moiety  of  such  fees,  dues  and  per- 
quisites shall  and  may  be  sued  for  and  recovered  from 
the  minister  of  the  said  intended  church  or  chapel  for 
the  time  being,  from  time  to  time,  by  and  in  the  name 
of  the  vicar  of  the  parish  of  Walton^on' the- Hill,  in  the 
eounty  of  Lancaster,  by  action  for  moneys  had  and  re- 
ceived for  his  use,  in  any  of  the  said  Courts." 

On  the  3rd  of  September,  1844,  the  Queen,  by  order 
of  council,  under  the  provisions  of  the  Church  Building 
Acts  (tt),  assigned  a  district  for  the  consecrated  chapel 
of  St.  Jame9,  but  leaving  the  burial  ground  just  as  it  was 
before. 

The  incumbency  of  St.  Michael  was  created  in  1815, 
by  an  act  of  55  Geo.  3,  c*  Ixx,  intituled,  **  An  Act  for 
establishing  a  Church  or  Chapel  in  Toxteth  Park,  in 
the  parish  of  Walton-on-the-Hill,  in  the  county  of  Lan- 
cutter:' 

It  recited  that  John  Cragg  had  lately  bought  and  set 
apart  a  piece  of  ground  in  Toxteth  Park  for  the  site  of 
a  church,  together  with  a  cemetery  to  the  same,  and  had 
conveyed  it  to  trustees  and  buvlt  a  church  on  it.  It 
vested  the  property  in  the  trustees,  and  enacted,  that  the 

church 
(fl)  58  Geo.  3,  c  46;  7  4-8  Geo,  4,  c.  74 ;  1  Vkt,  c  75. 
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1862.  church  and  cemetery  should  be  set  apart  for  ever.  Tor  the 
service  of  Almighty  God,  according  to  the  liturgy  and 
usages  of  the  Church  of  JEngland,  and  should  be  called 
The  Toxtbth  «  the  church  of  St  Michael,  Toxteth:'  The  seats  were 
BoAKD.  vested  in  trustees,  one  hundred  free  seats  were  set  apart  for 
the  use  of  the  poor,  the  rest  were  to  be  sold  by  Mr.  Cragg^ 
who  was  to  receive  the  reuts  of  them  to  reimburse  him- 
self his  expenses  in  building  and  sustaining  the  church. 
The  appointment  of  the  minister  was  the  private  patron- 
age of  the  patron  of  Walton-on^the-HilL  There  were 
double  fees  appointed  for  funeral  services,  one-half  of 
which  was  to  be  paid  to  the  vicar  of  Walton.  The 
16th  and  16th  sections  related  to  the  burial  within 
the  cemetery.  The  15th  provided  that  the  burial 
places  should  be  vested  in  trustees,  who  were  autho- 
rized to  sell  such  places  of  burial,  for  places  of  burial, 
to  any  person  willing  to  become  the  purchaser  thereof, 
and  the  act  provided  for  the  application  of  the  money  to 
arise  from  this  source.  The  16th  section  provides,  that 
one-fourth  of  the  cemetery  should  be  reserved  for  the 
burial  of  the  poor  residing  in  or  happening  to  die  in 
Torteth  Park,  within  the  circuit  of  one  mile  from  the 
church. 

The  district  of  the  church  of  St.  John  the  Baptist  was 
created  by  an  order  in  council  of  the  23rd  of  Septem- 
ber,  1837,  under  the  authority  of  the  Church  Building 
Acts  (a),  which  enabled  the  ecclesiastical  commissioners 
to  divide  any  parish  into  two  or  more  districts,  for 
ecclesiastical  purposes.  The  district  was  accordingly 
defined  by  the  order  in  council,  as  a  portion  of  Toxteth 
Parky  and  the  district  is  named  the  district  of  St  John 
the  Baptist,  Toxteth  Park.  The  church  itself  was 
erected  by  the  Ecclesiastical  Commissionersi  to  afford 

seats 
(a)  58  Geo.  3,  c.  45;  59  Geo.  3,  c.  134 ;  3  Geo.  4,  c.  72. 
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seats  for  1,800  persons,  of  which  800  were  free.    This 

church  had  no  burial  ground  attached  to  it,  the  condition 

of  the  grant  of  land  by  Lord  Lefton  having  provided, 

as  a  condition,  against  the  exercise  of  any  such  right,  '^■"  Toxteth 

and  accordingly  the  order  in  council  gave  no  such  right.       Board. 

The  Metropolitan  Burial  Act  (15  &  16  Vict.  c.  85) 
passed  in  1852,  and  it  was  extended  in  1853  to  England 
and  Wale»hy  the  16  &  17  Vict.  c.  134. 

The  material  clause  in  tlie  first  act  (the  32nd)  was  as 
follows : — 

''  From  and  after  the  consecration  as  aforesaid  of  any 
burial  ground  provided  under  this  act  (except  any  portion 
thereof  intended  not  to  be  so  consecrated),  or  where  all 
or  any  part  of  such  burial  ground,  by  reason  of  the 
same  having  been  already  consecrated,  shall  not  require 
to  be  consecrated,  then  from  and  after  such  time  as  the 
bishop  of  the  diocese  shall  appoint,  such  burial  ground 
shall  be  deemed  the  burial  ground  of  the  parish  for 
which  the  same  is  provided,  and  where  the  same  is  pro- 
vided for  two  or  more  parishes,  such  burial  ground  shall 
be  in  law  as  if  such  parishes  were  one  parish,  and  as  if 
such  burial  grounds  were  the  burial  grounds  of  such 
one  parish,  and  every  incumbent  or  minister  of  the 
parish  or  of  each  of  the  parishes  (as  the  case  may  be), 
for  which  such  burial  ground  is  provided,  shall  by 
himself  and  his  curate,  or  such  duly  qualified  persons 
as  such  incumbent  or  minister  may  authorize,  perform 
the  duties  and  have  the  same  rights  and  authorities  for 
the  performance  of  religious  service  in  the  burial  in  such 
4)urial  ground  or  in  the  consecrated  portion  thereof  of 
the  remains  of  parishioners  or  inhabitants  of  the  parish 
of  which  he  is  such  incumbent  or  minister,  and  shall 
be  entitled  to  receive  the  same  fees  in  respect  of  such 
burials  which  he  has  previously  enjoyed  and  received, 

and 
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1862.       find  (be  clerk  and  aexton  of  such  parish,  or  of  each  of 

^■^v^i/      such  parishes,  shall  (when  necessary)  perform  and  ex- 

^"'^      ercise  the  same  duties  and  functions  in  respect  of  the 

The  Toxtbtb  burial  of  the  remains  of  the  parishioners  or  inhabitants 

Board.       ^^  ^^^  parish,  of  which  he  is  clerk  or  sexton,  in  such 

burial  ground,  or  in  the  consecrated  portion  thereof,  and 

shall  be  entitled  to  receive  the  same  fees  on  such  burial 

as  he   has   previously  performed   ahd    exercised    and 

received  as  if  such  burial  ground  were  the  burial  ground 

of  the  respective  parishes  of  such  incumbent  or  minister, 

clerk  and  sexton  respectively,  and  the  parishioners  and 

inhabitants  of  such  parish,  or  of  each  of  such  parishes, 

shall  have  the  same  rights  of  sepulture  in  such  burial 

grounds  as  they  respectively  would  have  had  in  the 

burial  ground  or  burial  grounds  in  and  for  their  respective 

parishes,  subject  nevertheless  to  the  provisions  herein 

contained.'' 

Shortly  afler  the  passing  of  the  second  burial  act,  and 
in  conformity  with  the  provisions  thereof,  a  new  burial 
ground  or  cemetery  was  provided  in  and  for  Tazieik 
Park  by  the  Defendants,  who  had  been  appointed 
under  the  act,  for  that  purpose,  and  bad  become  and 
were  a  body  corporate,  by  the  name  of  ''  The  Burial 
Board  for  the  extra-parochial  place  of  Tozteth  Park;'* 
and  such  new  burial  ground  was  vested  in  the  De- 
fendants in  fee  snnple,  and  a  large  portion  of  the  new 
burial  ground  was,  on  the  17th  of  June,  1856,  duly  con- 
secrated by  the  Bishop  of  the  diocese. 

After  the  consecration  of  the  cemetery,  the  PlaintiSs 
(the  Vicar  of  Walton-on-the-Hill  and  the  three  incum*- 
bents  of  the  churches  in  Toxteth  Park)  performed  the 
burial  service  in  the  cemetery  over  the  remains  of  the 
inhabitants  of  the  parish  and  districts,  and  received  fees 
for  some  time;  but  afterwards  the  burial  board  pre- 
vented 
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vented  them  so  doing,  and  permitted  other  persons  to        1862. 
do  that  duty,  and  they  received  the  burial  fees.  \^^-kJ 

HOEMBT 

This  bill  was  filed  by  the  Vicar  of  Walion-on-ihe'  ThiToxtbth 
HUl,  and  the  incumbents  of  St.  Jame$;  St.  MichaeVs  ^^S^f,"*/*'' 
and  St.  John  the  Baptist,  and  after  stating  the  subject 
of  their  complaint,  the  bill  alleged  as  follows:-^ 

'^  For  the  purpose  of  avoiding  any  questions  amongst 
themselves,  the  Plaintiffs  have  mutually  agreed  with 
each  other,  that  all  fees,  dues  and  perquisites,  to  which  * 
they  or  any  of  them  are  or  is  or  shall  be  entitled  in 
respect  of  burials  in  the  Toxteth  Park  cemetery,  shall 
be  divided  between  themselves,  while  they  respectively 
hold  their  said  respective  incumbencies  in  certain  spe- 
cified proportions ;  and  also  that  they,  or  any  of  them, 
or  any  duly  qualified  clergyman,  nominated  in  writing 
by  any  of  them,  may  perform  the  burial  service  in  such 
cemetery,  either  by  original  right  or  as  a  proper  sub- 
stitute/ pursuant  to  the  provisions  of  the  act  of  the 
fifteenth  and  sixteenth  years  of  the  Queen." 

The  PlaintiflTs  prayed  a  declaration  that  the  Plaintiffs 
were  entitled,  by  themselves  or  their  curates  or  such  duly 
qualified  persons  as  the  PlaintiflTs  might  authorize,  to 
perform  the  duties,  to  exercise  all  rights  and  authorities 
for  the  performance  of  religious  service  in  the  con- 
secrated portion  of  the  Toxteth  Park  cemetery,  over 
the  remains  of  parishioners  of  the  parish  of  Walton-on- 
the-Hill,  or  of  inhabitants  of  the  district  of  Toxteth 
Park^  who  were  or  should  be  buried  in  such  con- 
secrated portion. 

That  it  might  be  declared  that  the  Plaintiffs  were 
entitled  to  the  fees  of  the  burials,  and  for  an  account, 
and  an  injunction,  and  that  their  rights  might  be  ascer- 
tained and  declared. 

Mr. 
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Mr.  Selwt/n  and  Mr.  Jessel,  For  tbe  PlaintifTs. 

„,  The  Solicitor-General  (Sir  i2.  Palmer),  Mr.  Robinson 

The  Toxteth  an^j  Mr.  fiawZw,  for  the  Defendants. 
Park  Burial  ^     ' 

Boa  ED. 

Mr.  Selwyn  in  reply. 

ColUns  V.  Plumb  (a) ;  Daugava  v.  /liva^;  (6) ;  Black- 
9tone*s  Commentaries  (c)^  were  cited. 


7Ae  Master  o/  the  Rolls. 

March  22.  This  is  a  suit  instituted  by  the  Vicar  of  Walton-on" 
the-JSill,  and  by  three  incumbents  of  churches  situate 
in  Toxteth  Park,  against  the  burial  board  of  Toxtetk 
Park,  created  under  the  acts  of  parliament  relating  to 
the  burial  of  the  dead. 

The  bill  prays  a  declaration  that  the  Plaintiffs  are 
alone  entitled  to  perform  the  burial  service  in  the  con- 
secrated portions  of  the  Toxteth  Park  cemetery,  and  to 
receive  the  fees  for  so  doing,  it  seeks  an  account  of  such 
fees  against  the  Defendants,  and  also  an  injunction  to 
restrain  them  from  interfering  with  the  Plaintiffs  in  the 
performance  of  these  religious  observances. 

The  Toxteth  Park  cemetery  was  consecrated  on  the 
17th  of  June,  1856.  When  this  took  place,  the  Bishop 
of  the  diocese,  in  order  as  it  seems  to  avoid  all  disputes 
as  to  fees,  fixed  a  higher  scale  of  fees  for  the  per- 
formance of  the  religious  service  on  the  burial  of  the 
dead,  and  recommended  an  amicable  arrangement  by 

which 

(a)  16  Vet.  454.  (c)   Vol.  \,p.  III. 

\b)  28  Bcofo.  233. 
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which  the  duty  of  officiating  at  the  funerals  was  to  be  1862. 
performed  in  rotation  by  the  clergymen  having  churches 
or  chapels  in  Taxteth  Parkj  and  the  fees  were  to  be 
divided  between  them.  This  arrangement,  it  appears,  Th«  Toxtbth 
though  not  sanctioned  by  a  vestry  meeting,  was  acted  Boaao. 
upon  for  three  years,  until  the  month  of  November,  1859. 
Unfortunately  this  arrangement,  not  having  the  force  of 
law,  bound  no  one ;  changes  took  place  in  the  incum- 
bencies in  question  ;  on  looking  into  the  Burial  Act,  it 
appeared  to  the  Plaintiffs,  that  the  incumbent  of  Tbx- 
teth  Park  was  entitled  to  receive  the  burial  fees.  Each 
of  the  Plaintiffs  seems  to  have  claimed  to  fill  that 
character,  and  thereupon  being  unable  to  decide  that 
question,  but  in  order  to  exclude  all  other  persons,  and 
assuming  that  Toxteth  Park  must  have  such  an  incum- 
bent, and  that,  at  all  events,  one  or  more  of  them  must 
be  such  incumbent  or  incumbents,  the  Plaintiffs  entered 
into  the  agreement  that  the  burial  fees  should  be 
divided  in  proportions  as  stated  in  the  18th  paragraph 
of  their  bill  [see  ante,  p.  59]. 

Unfortunately  this  agreement,  if  acquiesced  in,  would 
bind  no  one  but  themselves,  in  their  character  of  incum- 
bents, and  upon  any  vacancy  occurring,  the  whole  ques- 
tion would  probably  be  mooted  afresh.  Neither  does 
this  arrangement  between  the  Plaintiffs  dispense  with 
the  necessity,  which  this  suit  imposes  on  the  Couii,  of 
determining  which,  if  any,  of  them  is  or  are  entitled  to 
the  fees  of  burials  performed  in  the  conse%?rated  portion 
of  Toxteih  Park  cemetery,  not  only  in  order  to  prevent 
a  future  repetition  of  this  suit,  whenever  a  change  shall 
take  place  in  the  incumbency  of  any  one  of  the  churches 
or  in  the  parish  of  Walton-on'ihe'HiU  itself,  but  also 
because,  without  examining  the  claims  of  each,  the 
Court  cannot  say  that  either  collectively  or  individually 
they  sustain  the  character  they  assume;  and  also  be- 
cause 
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1862.       cause  the  Defendants,  applying  the  doctrine  laid  down 
^^*^^*^      in  Cholmondely  v.  Clinton^  insist  on  having  the  rights  of 
V.  the  PlaintiflB  inter  se  ascertained ,  for  the  purpose  of 

p"'  ^g*''*^"  having  it  determined,  whether  the  modem  relaxation  in 
fioABD.  the  rules  of  pleading  in  equity  enables  various  persons, 
each  claiming  a  right  against  each  other,  to  come  into  . 
equity  to  enforce  that  right  against  the  Defendants,  with- 
out any  further  determination  of  the  question,  than  that 
if  the  Defendants  be  not  entitled,  the  right  belongs  to 
one  or  the  other  of  the  Plaintiffs.  I  have,  therefore, 
thought  it  necessary  for  me  to  go  into  the  whole  ques- 
tion, and  to  state,  as  accurately  as  I  can,  my  opinion 
upon  the  various  questions  raised  in  this  suit,  and  to 
determine  which  of  the  parties  to  it  is  or  are  entitled  to 
the  fees  in  question,  and  if  so  in  what  proportions. 

The  first  question  raised  is,  whether  the  district  of 
Toxteth  Park  is  or  is  not  ^or^ra-parochial.  It  is  con- 
tended, on  the  part  of  the  Plaintiffs,  that  Toxteth  Park 
has  always  formed  a  portion  of  the  parish  of  Walton^ 
on-the-Hill,  of  which  the  first  Plaintiff,  the  Rev.  TTtomas 
Hornby,  is  the  Vicar.  If  it  be  not  a  portion  of  that 
parish,  whatever  right  the  other  Plaintiffs  may  have  to 
be  termed  "  Incumbents  of  Toxteth  Park/*  and  to  take 
the  fees  received  for  burials  in  the  cemetery,  the  Vicar 
of  Walton-on^ the- Hill  can  have  none. 

The  evidence  on  this  subject  is  not  satisfactory.  On 
behalf  of  the  Plaintiffs,  the  testimony  of  old  witnesses 
is  produced,  to  the  effect  that  Toxteth  Park  was  always 
considered  as  part  of  the  parish  of  Walton'on-the-HilL 
A  tenier  of  1778  is  produced,  in  which  Toxteth  Park 
is  entered  as  part  of  the  lands  of  Walton-on-the-HilL 
The  record  of  an  action  brought  in  the  exchequer  in 
the  40th  Eliz.,  Aspynwall  v.  Mollyneux,  is  produced,  in 
which  it  appears  to  have  been  tried,  whether  Toxteth 

Park 
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Pari  was  part  of  the  parish  of  Walion^n-the-HUl,  or,        1862. 
as  asserted   by  the  Defendants,  part  of  the  parish  of 
LtmeasieTf  in  which,  howey^,  nothing  final  was  de- 
termined.   Various  other  documents  and  acts  of  parlia-  Xf*  Toxt«th 

Pass  BuftiAL 
ment  are  produced,  in  which   Toztelh  Park  is  styled       fioAas. 

''part  of  the  parish  of  Walton^m'the-HiUT 

On  the  other  hand,  a  document  is  produced  in  1707, 
in  which  Toxteih  is  treated  as  0x/ra-parochial ;  and  in 
1835,  an  action  was  brought  respecting  church  rates,  in 
which  a  jury  found  that  Toxteth  Park  was  extra- 
parochial,  and  a  prohibition  was  founded  on  this  verdict, 
which  was  not,  at  the  time,  questioned  by  any  proceed- 
ing in  Banco^  and  which  has  since  been  acquiesced  in 
and  acted  upon  by  the  Vicar  of  Waltan'On^the^HiUy  by 
refusing  to  allow  the  inhabitants  of  JTaxteth  Park  to  be 
married  in  the  church  or  buried  in  the  burial  ground  of 
Waltan^n-tfie^HUlf  as  of  right  and  as  belonging  to 
that  parish.  In  particular,  the  first  Plaintiff  on  the 
record  has  always  acted  on  this  assumption  during  the 
whole  period  of  his  incumbency. 

If  I  were  compelled  to  deal  with  this  question  on  the 
present  evidence,  I  should  be  disposed  to  give  greater 
weight  to  the  finding  of  the  jury,  in  a  case  where  this 
point  was  expressly  the  issue  to  be  tried  by  them,  and 
where  it  is  to  be  supposed  that  both  parties  to  the 
action  brought  forward  all  the  evidence  that  could  be 
found  to  bear  on  the  subject,  than  to  the  detached  por- 
tions of  evidence,  of  a  contrary  tendency,  brought 
before  me,  and  all  which  must,  it  is  to  be  assumed, 
have  beeen  duly  considered  by  the  jury.  But,  in  truth, 
apart  from  such  verdict,  I  should  not  think  the  evidence 
conclusive  on  either  side,  and  I  do  not  think  that  I 
ought  to  bind  the  PlaintifTs  by  the  verdict  in  an  action, 
in  which  at  least  the  three  last  were  not  represented. 

If, 
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1862.        iff  therefore,  upon  the  consideration  of  the  rest  of  the 

case,  I  should  be  of  opinion  that  the  right  to  receive  the 

burial  fees  in  the  cemetery  of  Toxteth  Park  depends 

The  Toxteth  on  the  question,  whether  Toxteth  Park  itself  be  or  be 
Pae*  Bueial  ^  1  .  .    »     1       1  1    1.  , 

BoAED.       not  extra-parochial,  I  should  direct  an  issue  to  try  that 

question  before  a  jury,  or  summon  a  jury  for  that  pur- 
pose before  myself.  I  abstain,  therefore,  from  any 
further  comment  on  the  evidence  adduced  on  that  part 
of  the  case,  and  proceed  to  consider  the  question  of  the 
right  to  receive  these  burial  fees  on  the  assumption  that 
Toxteth  Park  forms  a  part  of  the  parish  of  Walton-on' 
the-HilL  If,  on  this  assumption,  the  Plaintiffs  are  not 
entitled  to  receive  these  fees,  any  further  investigation 
of  that  question  would  be  superfluous.  If,  on  the  other 
hand,  the  right  of  the  Plaintifls,  or  any  of  them,  to 
receive  the  fees  shfmld  rest  on  this  assumption  alone, 
then  it  will  be  necessary  to  submit  the  facts  of  the 
extra-parochiality  of  Toxteth  Park  to  a  further  exami- 
nation before  a  jury. 

I  proceed,  therefore,  to  examine  the  claims  of  the 
Plaintifls  to  these  fees,  taking  them  seriatim.  The  fees 
for  burials  in  cemeteries,  authorized  as  Toxteth  Park 
is  under  the  public  burial  acts,  are  payable  and  receiv* 
able  according  to  the  mode  regulated  by  these  acts, 
except  so  far  as  they  are  aflected  by  local  acts  which 
have  relation  to  the  place  where  the  burials  takes  place. 
Independently  of  the  provisions  by  statute,  such  fees 
are  not  payable  or  receivable ;  consequently,  it  is  with 
reference  to  these  alone  that  the  claims  put  forth  by  the 
Plaintifls  must  be  considered.  Properly  they  must  be 
considered  under  two  aspects,  flrst,  what  rights  each 
may  have  under  the  general  acts  relating  to  the  burial 
of  the  dead  which  afiect  the  whole  kingdom ;  secondly, 
what  rights  each  may  have  under  the  provision  of  local 
acts  of  the  legislature  which  may  afiect  the  question, 

and 
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and  in  considering  the  latter  branch  of  the  case,  it  will        1862. 

be  proper  to  inquire  what  bearing  the  provisions  of  the 

public  acts  have  on  the  rights  created  by  the  local  act 

in  each  case.  *'*"■  Toxteth 

Park  Burial 


HORRBT 
V. 


Board. 


I  begin  with  the  case  of  the  first  Plaintiff  on  the 
record  and  consider  what  his  rights  to  receive  the  fees 
on  burials  are,  first  as  regards  the  general  acts,  and 
next  as  regards  the  local  acts  which  apply  to  Toxteth 
Park. 

The  public  acts  of  parliament  which  regulate  the 
burial  of  the  dead  are  three.  The  first  is  the  act  of 
15  k  16  Flc^  c.  86,  commonly  known  as  **  T^e  Metro" 
politan  Burial  Act**  This  statute  extends  only  to  the 
metropolis,  which  expression  is  defined  in  53rd  section 
of  the  act.  The  second  act  is  that  of  the  16  &  17  Vict. 
c.  134,  which,  by  sect  7,  extends  the  provisions  of  the 
firet  statute  (with  certain  exceptions  proper  only  to  the 
metropolis)  to  the  whole  of  England  and  Wales.  The 
third  act  is  the  20  &  21  Vict.  c.  81,  intituled  "  An  Act 
to  amend  the  Burial  Acts,*'  the  provisions  of  which  have 
no  bearing  on  the  questions  I  have  to  decide;  these 
depend  on  the  two  first  acts,  and  principally  on  the 
provisions  of  the  first,  which  are,  by  the  second,  ex- 
tended to  places  in  England  beyond  the  metropolis. 
The  first  ten  sections  are  not  material  for  the  present 
purpose.  The  11th  section  enacts  how  the  burial  board 
of  the  parish  is  to  be  created  and  its  members  elected. 
The  12th  provides  how  its  vacancies  are  to  be  supplied. 
The  six  next  sections  provide  how  the  business  of  the 
burial  board  is  to  be  conducted.  The  19th  section 
provides  for  the  payment  of  the  expenses  of  the  board. 
The  20th  and  21st  sections  give  the  board  power  to 
raise  money.  The  22nd  provides  for  the  application  of 
the  moneys  to  be  raised  and  of  the  income  to  arise  from 

TOL.  XXXI--I.  F  the 


66  CASES  IN  CHANCERY. 

1862.       the  burial  ground.    The  23rd  enacts,  that  parishes  may 

)^'^^      unite  for  the  purpose  of  providing  a  burial  ground  for 

«.  the  comnoon  use  of  such  parishes,  and  regulates  the 

Tub  Toxtbth  mQ^g  Qf  doing  so,  and  constitutes  one  burial  board  for 

Board.       the  parishes  united  for  this  purpose.     The  24th  makes 

the  burial  board  a  body  corporate.    The  25th  directs 

the  burial  board   to   provide  a  burial  ground  for  the 

parish  or  parishes  for  which  they  are  appointed  to  act 

The  next  six  sections  confer  power  on  the  burial  board 

for  the  purposes  therein  specified,  viz.,  the  laying  out  of 

burial  grounds,  the  contracting  for  works,  and  the  like. 

The  next  six  sections,  viz.,  from  32  to  37,  relate  to  the 

income  to  be  derived  from  fees  for  burial,  and  for-  the 

sale  of  exclusive  rights  of  burial  vaults  and  the  erection 

of  monuments ;  of  these  the  32nd  is   the  clause  which 

specially  relates  to  this  subject  and  has  been  the  subject 

of  much  comment,  on  both  sides,  in  the  argument  before 

me.    The  clause  is  in  these  words : — "  From  and  after " 

&c.  [see  ante,  page  67.] 

The  first  question  which  arises  in  ascertaining  the 
efiect  of  this  clause  is,  the  meaning  to  be  attached  to 
the  word  *' parish"  The  second  is  the  meaning  of  the 
word  "  incumbent"  The  word  ** parish"  is  defined  in 
the  52nd  section  of  the  act  to  mean  **  every  place 
having  separate  overseers  of  the  poor,  and  separately 
maintaining  its  own  poor." 

It  is  admitted  that  Toxtelh  Park  is  a  place  having 
separate  overseers  of  the  poor,  and  that  it  separately 
maintains  its  own  poor,  and  that  it  is  not,  in  that 
respect,  mixed  up  with  any  other  place,  or  with  the 
rest  of  the  parisli  of  Walton-on-the-HiU.  It  follows, 
therefore,  although,  according  to  ancient  boundaries, 
Toxteth  Park  is  and  always  has  been  a  portion  of  the 
parish    of   Walton'on^the-Hillf  still    that,   within   the 

meaning 
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meanipg  of  this  act,  Toxteth  Park  is  to  be  regarded  as        1862. 
a  distinct  aod  separate  parisbi  aqd  that  if  it  bad  beeo      ]^^^^ 
thought  convenient  to  have  one  common  burial  ground  «. 

for  the  whole  of  the  parish  of  Walton-on-ihe-HiU,  p"  Jg**;,"" 
includiog  in  that  designation  the  district  of  Toxteth  Board. 
Park^  \%  would,  under  the  23rd  section  of  the  Burial 
Act,  have  been  necessary  to  provide  the  burial  ground 
for  WaUon-on-the-Hill  and  for  Toxteth  Park  as  for  two 
distinct  parishes,  and  a  joint  burial  board  must  have 
been  forroedi  which,  under  the  24th  spction  of  the  act, 
would  have  been  incorporated  by  the  name  of  the 
**  Burial  Board  for  the  Parishes  of  WaUon-on-the-HiU 
and  Toxteth  Park,  in  .the  county  of  Lancaster"  and 
under  the  29th  section,  arrangements  would  have  had 
to  be  made  between  the  Vicar  of  Walton-on^tbe-'HiU, 
on  the  one  band,  and  the  incumbent  of  Toxteth  Park, 
assuming  such  to  exist,  on  the  other  hand,  for  the 
purposes  mentioned  in  that  section.  I  then  turn  again 
'  to  the  62nd  section  of  the  act,  for  the  purpose  of 
ascertaining  the  meaning  given  by  that  act  to  the  term 
*'  incumbent,'*  it  is  this  : — *'  Incumbent  and  minister 
shall,  in  respect  of  any  fee  made  payable  to  an  in- 
cumbent or  minister  under  this  act,  mean  the  clergyman 
who  would  have  been  entitled  to  the  fee,  had  the  body 
been  buried  in  the  churchyard  or  burial  ground  of  the 
parish  from  which  it  came,  or  in  the  burial  ground  of 
the  ecclesiastical  district,  in  case  such  district  has 
a  burial  ground  at  the  passing  of  this  act;  and  if  any 
diiference  shall  arise  between  two  or  more  persons 
severally  claiming  to  be  incumbent  or  minister  under 
this  provision,  such  difference  shall  be  determined  by 
the  bishop  of  the  diocese." 

Taking  these  two  deBnitions  together  I  am  of  opinion 
that  the  Vicar  of  Walton  cannot,  in  that  character, 
claim  these  fees  in  respect  to  the  burial  of  persons  dying 

F  2  within 
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1862.  within  Toxteth  Park,  because,  in  this  respect,  as  I  have 
already  observed,  it  is  for  the  purpose  of  this  act  a 
distinct  parish  from  Walton, 


HORMBT 
V. 

The  Toxtbth 

Park  Burial        «       ,  -  i        ^  i»       .   .         i 

Board.  For  the  same  reason  I  am  therefore  of  opinion  that 

the  first  Plaintiff  on  the  record,  who  is  such  vicar,  cannot, 
upon  the  facts  established  before  me,  be  considered  to 
be  the  incumbent  of  Toxteth  Park,  within  the  meaning 
of  this  act,  and  for  the  purpose  of  it.  He  clearly  is  not 
so  de  facto,  for  since  his  induction  into  the  vicarage  of 
Walton^  he  has  treated  Toxteth  Park  as  a  place  apart 
from  his  vicarage ;  he  has  not  buried  or  married  the 
inhabitants  thereof,  as  being  dwellers  within  his  parish. 
If  he  be  the  incumbent  de  jure,  still  the  clause  only 
provides  that  the  incumbent  of  the  parish  shall  have  the 
same  rights  for  the  performance  of  religious  service  in 
the  burial  of  the  remains  of  the  inhabitants,  and  shall 
be  entitled  to  receive  the  same  fees,  in  respect  of  such 
burials,  which  he  has  previously  enjoyed  and  received. 
Independently  of  the  local  acts,  to  which  I  shall  pre- 
sently refer  and  consider  in  conjunction  with  this  clause, 
the  Vicar  of  Walton  has  hitherto  enjoyed  no  rights  or 
authorities  for  the  performance  of  religious  service  in 
the  burial  of  the  remains  of  the  inhabitants  of  Toxteth 
Park,  or  received  any  fees  in  respect  of  such  burials. 

I  am  of  opinion,  therefore,  that  regarding  the  question 
solely  on  the  construction  of  the  public  acts,  the  Plain- 
tiff Mr.  Hornby  is  not  the  incumbent  of  Toxteth  Park 
within  the  meaning  of  the  word,  as  used  in  this  32nd 
section,  or  in  that  character  entitled  to  receive  the  fees 
in  question. 

The  35th  section  is  relied  upon  in  his  behalf,  it  is  in 
these  words :  ''  Where,  at  the  time  of  the  discontinuance 
of  interment  in  any  burial  ground,  the  fees  in  respect  of 

burials 
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burials  therein  are  divided  between  the  incumbent  of  the        1S62. 
parish,  and   the  incumbent  of  any  district  parish  or       „ 
other  ecclesiastical  district,  each  incumbent  shall  have  «. 

the  same  proportion  of  the  fees  in  the  burial  ground  to  p"^  BumIl 
be  provided  under  this  act  as  he  was  entitled  to  in       Board. 
respect  of  interments  in  the  old  burial  ground." 

In  my  opinion  also,  this  section  cannot  assist  his  case, 
unless  he  were  the  incumbent  of  Toxteth  Park,  which, 
in  my  opinion,  he  is  not,  for  the  reasons  I  have  already 
stated. 

There  is  nothing  in  the  two  other  public  acts  which 
affect  this  question,  which  rests  solely  on  the  construc- 
tion of  the  sections  of  the  15th  &  16th  of  the  Queen, 
c.  85,  to  which  I  have  referred.  It  is  true  that  this  act 
does  not  deprive  the  Vicar  of  WaUon-on-the-HiU  of  any 
rights  which  he  previously  had,  and  which  he  might 
have  enforced  or  maintained  in  any  court  of  law ;  but  I 
am  of  opinion,  for  the  reasons  1  have  already  stated, 
that  for  the  purposes  of  the  cemetery  established  under 
the  authority  of  this  act,  it  does  not,  by  itself,  give  to 
or  confer  upon  him  any  right  to  receive  fees  for  the 
performance  of  the  burial  service  in  the  consecrated 
portion  of  the  cemetery  of  Toxteth  Park,  Whether  it 
has  any  such  effect  by  relation  to  any  provision  contained 
in  any  local  act,  under  which  the  vicar  now 'receives 
burial  fees,  I  shall  notice  immediately,  when  consi- 
dering the  provisions  of  the  local  acts  of  parliament 
which  relate  to  this  district. 

The  next  Plaintiff  on  the  record  is  the  incumbent  of 
St,  James*  church,  which  is  situate  within  the  district 
of  Toxteth  Park.  This  is  established  under  an  act  of 
the  14  Geo.  3,  c.  xciv  [ante,  p.  53]. 

The  question  is,  what  right  this  act  gives  to  tiie 

incumbent 
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1862.  incumbent  of  St.  James*  and  to  the  vicar  of  Walton 
with  reference  to  the  fees  for  burials  in  the  cemetery  of 
Toxteth  Park?  The  first  observation  which  occurs  is, 
The  Toxteth  that  no  district  is  expressly  defined  as  belonging  to  this 
Board.  church  or  chapelry ;  the  pews  and  the  rights  of  sepul- 
'  ture  are  to  be  sold  indiscriminately  to  all  who  think  (it  to 
buy,  whether  residing  in  Toxteth  Park  or  out  of  it.  It 
is  not  a  burial  ground  attached  to  Toxteth  Park,  for  it 
is  not  one  in  \*hich  any  inhabitant  of  Toxteth  Park  has 
any  right  of  being  buried.  From  its  establishment  up 
to  September,  1844,  this  church  or  chapel,  with  its 
cemetery,  except  from  the  circumstance  that  both  are 
situated  within  the  district  of  Toxteth  Park,  had  no 
more  connection  with  Toxteth  ParA  than  with  any  other 
place  that  lies  as  near  to  it  as  the  furthest  extremity 
of  Toxteth  Park.  It  is  true  that  on  the  3rd  of  Sep- 
tember, 1844,  the  Queen,  by  order  in  council  under  the 
provisions  of  the  Church  Building  Acts,  assigned  a  dis- 
trict to  the  consecrateck  chapel  of  St,  James  at  Toxteth 
Park,  not  however  making  it  co-extensive  with  Toxteth 
Park,  and  leaving  the  burial  ground  just  as  it  was 
before,  that  is,  leaving  it  a  private  cemetery,  in  which 
anyone  might  purchase  the  right  of  interment,  and  the 
profits  to  be  divided  from  which  were  to  be  applied  in 
decorating  the  church. 

It  is  clear,  I  think,  from  these  facts,  that  the  incumbent 
of  this  church  cannot  claim  to  be  the  incumbent  of  Tox- 
teth Park,  At  the  utmost,  he  is  only  the  incumbent  of 
a  portion  of  Toxteth  Park,  set  apart  for  ecclesiastical 
purposes.  Many  large  parishes  have  been  divided  Into 
ecclesiastical  districts,  and  incumbents  given  to  each  of 
those  districts,  but  none  of  the  incumbents,  either  se- 
parately or  jointly,  were  or  could  be  considered  as  the 
incumbent  of  the  whole  parish.  Is  the  PlaintiflT  then  an 
incumbent  of  the  ecclesiastical  district  within  the  terms 

of 
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of  tbe  definition  of  the  word  **  incumbenV^  in  the  52nd        186'2. 
section,  and  as  such  entitled,  as  of  right^^to  the  fees  in      )^^^ 
question  or  to  any  portion  of  them  ?  To  sustain  this,  he  9. 

mast  establish  that  he,  the  clergyman,  would  have  been  ^"  Toxtbth 
entitled  to  the  fees,  had  the  body  been  buried  in  the  Boaad. 
churchyard  or  burial  ground  of  the  parish  from  which 
it  came.  In  my  opinion,  that  means,  such  burial 
ground  attached  to  the  parish,  or  the  ecclesiastical  dis- 
trict of  which  he  is  incumbent  as  the  inhabitant  of  that 
district  would  have  had  a  right  to  be  interred  in.  It 
would  not  mean,  that  any  speculation  or  conjecture 
is  to  be  formed,  whether,  if  no  cemetery  had  existed  in 
Toxteth  Park,  the  deceased  person  would  have  bought 
a  right  of  interment  in  the  burial  ground  attached  to 
any  other  church.  Besides  which,  the  burial  ground  of 
St,  James*  is  not,  and  never  was,  (he  burial  ground 
of  Toxteth  Park. 

The  next  words  in  the  clause  which  relate  to  the 
burial  ground  of  the  ecclesiastical  district,  in  case  such 
district  has  a  burial  ground  at  the  passing  of  this  act, 
do  not,  in  my  opinion,  assist  his  contention.  St  James, 
treating  it  as  an  ecclesiastical  district,  had  no  burial 
ground  at  the  passing  of  this  act,  and  has  not  now  any 
burial  ground  in  the  sense  intended  in  this  clause,  if 
I  construe  it  correctly.  There  is  a  burial  ground 
attached  to  the  church  of  St,  James,  but  it  is  one  in 
which  the  right  of  interment  can  only  be  obtained  by 
purchase ;  it  is  in  no  sense  the  burial  ground  of  the 
ecclesiastical  district  defined  in  1844,  in  which  the  in- 
habitants dying  within  that  district  have  any  right  to  be 
buried. 

If  it  be  contended,  that  the  incumbent  of  St.  James' 
ought,  under  the  equitable  construction  of  this  clause, 
to  be  considered  entitled  to  be  kept  unaffected  with 

respect 
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1862.       respect  to  the  fees  previously  received  hj  him  for  the 
v^^/-^/      burial  of  the  remains  of  iDhabitants  of  Toxteth  Park, 
HoRNBT      ^hich  he  would  have  continued  to  receive  on  the  as- 
Thb  Toxtbth  sumption  that  his  cemetery  had  been  closed,  then  the 
^BoAEiT/^  answer  is,  that  the  formation  of  the  burial  ground  at 
Toxteth  Park  leaves  him  and  the  burial  ground  esta- 
blished by  the  local  act  exactly  in  the  same  situation 
as  they  were  in  before,  for  by  the  5th  section  of  the 
second  act,  the  16  k  17  Vict.  c.  134,  it  is  provided,  that 
the  act  shall  not  extend  to  authorize  the  discontinuance 
of  burials,  or  to  prevent  the  burial  of  the  body  -of  any 
person  in  any  cemetery  established  under  the  authority 
of  any  act  of  parliament. 

Neither,  therefore,  on  the  ground  that  the  incumbent 
of  the  church  of  St.  James  is  the  incumbent  of  Toxtetk 
Park,  nor  on  the  ground  that  the  cemetery  in  which  he 
is  entitled  to  perform  the  service  has  been  discontinued, 
or  the  right  to  burial  there  altered,  can  the  incumbent  of 
St.  James  insist  on  the  right  to  receive  the  fees  paid  for 
the  performance  of  the  burial  service  in  the  Toxteth 
Cemetery. 

The  same  observation  applies  to  the  Vicar  of  Walton^ 
so  far  as  his  interest  in  or  connection  with  the  church  of 
St.  James  is  concerned.  He  has  a  right  to  half  of  the 
burial  fees  received  by  the  incumbent  of  iS'^  James  for 
the  performance  of  the  burial  services  in  that  burial 
ground.  This  right  can,  in  no  respect,  improve  his 
position  as  incumbent  of  Walton,  or  make  him  an 
incumbent  of  Toxteth  Park,  and  as  the  burial  ground 
is  left  unaffected  by  the  act  under  which  the  cemetery 
in  Toxteth  Park  is  created,  he  is  not  entitled  to  require 
to  be  paid  the  fees  received  for  burial  there.  It  may 
be,  no  doubt,  that  the  burials  in  the  cemetery  erected 
under  the  act  of  14  Geo.  3,  c.  xciv,  may  be  diminished  by 

the 
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the  establish  meat  of  the  new  cemetery  in  Toxleth  Park,        1862. 

but  this,  in  the  absence  of  specific  enactment,  gives  the 

persons  interested  in  the  cemetery  so  injuriously  affected 

no  equity  to  have  the  loss  occasioned  to  them,  by  the  Thb  Toxtbth 

establishment  of  a  neighbounng  cemetery,  made  good        Boabd. 

to  them,  even  if  the  fact  of  such  injury  were  established, 

which  here  it  is  not.     If  such  an  equity  existed,  it  would 

apply  equally  to  those  persons  who  are  interested  in  the 

application  of  the  moneys  paid  for  the  right  of  inter-     ^ 

ment  there.     But,  in  my  opinion,  the  Public  Burial  Act 

does  not  apply  to  such  cases. 

I  am  of  opinion,  therefore,  that  the  second  Plaintiff 
on  this  record  is  not  entitled  to  maintain  this  suit. 

The  next  Plaintiff  on  the  record  is  the  incumbent  of 
the  church  of  St,  Michael  in  Toxteih  Park.  This  church 
was  established  by  a  local  act  of  55  Geo.  3,  c.  Ixx  (1815). 
It  is  intituled,  '^  An  Act  for  establishing  a  Church  or 
Chapel  in  Toxteth,  in  the  parish  of  Walton'On'the-Hill 
in  the  county  of  Lancaster  J" 

The  effect  of  the  enactments  is  this : — [see  ante,  page 
66.] 

Except  for  the  16th  section,  the  church  of  St.  Michael 
would  not,  in  substance,  differ  from  the  church  of  St, 
James,  except  that  it  has  not  hitherto  been  created  into 
an  ecclesiastical  district  by  any  order  in  council,  as  has 
been  the  case  with  the  church  of  St.  James.  It  is, 
therefore,  except  as  to  one-fourth,  a  private  burial 
ground,  the  profits  of  which  belong  to  private  indi- 
viduals, which  is  in  no  degree  interfered  with  or  discon^ 
tinned  by  reason  of  the  establishment  of  the  cemetery 
in  Toxteth  Park,  and  to  which  the  observations  I  have 
already  made  relative  to  the  cemetery  of  St.  Jameses 
equally  apply.     These  are  not,  in  my  opinion,  affected 

by 
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1862.       by  the  right  or  the  poor  to  be  buried  there,  which  is 

^^^'^      confined  to  those  who  happen  to  die  within  a  mile  6f  the 

V.  church ;  this  right  is  not  co-extensive  with  Toxteth  Park, 

T"*  Toxteth  ^^^  j^  g^^  MichaeVs  an  ecclesiastical  district :  so  that,  in 

1  ARK  DURIAL 

Board.  no  sense,  can  it  be  considered  as  either  a  church  or 
a  cemetery  for  the  entire  district  of  Toxtetk  Park,  or 
for  an  ecclesiastical  division  of  it.  It  is,  in  truth,  a 
mere  private  enterprise,  to  afford  church  accommoda- 
^  tbn  to  persons  residing  in  the  neighbourhood,  whether 
mhabitants  of  Toxteth  Park  or  not,  and  seeking  to 
obtain  some  remuneration  for  so  doing  from  the  sale  of 
pews  and  church  sittings  and  places  of  burials  indis- 
criminately to  all  who  may  wish  to  obtain  them. 

The  last  Plaintiff  on  the  record  is  the  Reverend 
James  Hassall,  the  incumbent  of  St.  John  the  BaptisCs 
church  in  Toxteth  Park.  This  district*was  created  by 
an  order  in  council  of  the  23rd  of  September^  1837, 
under  the  authority  of  the  Church  Building  Acts  (58 
Geo.  3,  c.  45,  s.  69  and  69  Geo.  3,  c.  134).  In  truth, 
however,  except  that  this  church  was  erected  by  the 
Ecclesiastical  Commissioners,  and  except  that  private 
burial  grounds  afe  attached  to  St.  James'  and  Si. 
3tickael\  there  is  no  distinction  between  any  of  these 
churches  or  the  rights  of  the  incumbents  of  them,  so  far 
as  regards  the  question  before  me.  They  are  all  in 
the  nature  of  chapels-of-ease  to  the  parish  of  Walton^ 
assuming  that  parish  to  include  the  township  of  Toxtetk 
Park,  and  they  confer  no  rights  on  the  incumbents 
beyond  those  specified  in  the  provision  contained  in  the 
instrument  creating  them. 

I  have  now  gone  through  the  case  of  each  of  the  four 
Plaintiffs,  and  I  have  stated  the  reasons  which  have  led 
me  to  the  conclusion  that  no  one  of  them,  separately,  is 
of  right  entitled  to  any  of  the  fees  received  for  the  per- 
formance 
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formance  of  the  religious  service  over  the  remains  of       1862. 
persons  dying  within  Toxteth  Park  and  interred  in  that      ^" 
cemetery.     It  remains  to  be  considered,  whether,  by  v. 

any  combination  of  all  or  some  of  them,  that  right  p""^^  Boiual 
could  be  sustained.  The  observations  I  have  made  in  Boaad. 
considering  the  case  of  each  shew,  that,  in  my  opinion, 
no  union  of  them  could  confer  that  right  upon  them. 
If  the  incumbent  of  St.  James*  could  claim  the  fees  in 
respect  of  the  burial  of  persons  dying  within  the  district 
attached  to  that  church ;  and  if  the  incumbent  of 
St.  John  the  Baptist  could  do  the  same  with  respect 
to  the  ecclesiastical  district  so  named,  then,  though  not 
entitled  to  receive  any  fees  in  the  character  of  incum- 
bent of  Toxteth  Parky  they  might  have  been  entitled, 
under  the  provision  contained  in  the  52nd  section, 
under  the  definition  of  *' incumbent;"  and  the  amount* 
to  be  received  by  them  must,  in  case  of  disagreement, 
have  then  been  settled  by  the  Bishop  of  the  diocese;  but 
such  is  not  the  case.  If  the  Plaintiffs  could  make  out 
any  case  individually,  it  would,  in  my  opinion,  only 
amount  to  such  a  case  as  is  last  mentioned,  where  the 
interposition  of  the  Bishop,  but  not  that  of  this  Court,  is 
required.  But  even  to  that  extent,  the  case  before  me 
fails;  it  is,  I  think,  one  which  the  act  does  not  touch, 
and  possibly  it  is  one  which  it  was  not  intended  by  the 
legislature  that  it  should. 

As,  in  my  opinion,  the  case  of  the  Plaintiffs  taken 
distributively  and  collectively  fails,  it  has  become  un- 
necessary for  me  to  decide  the  question  raised  by  the 
Defendants,  which  I  noticed  at  the  opening  of  these 
observations,  and  on  which  I  have  made  no  remarks, 
because  I  thought  it  desirable  that  I  should  decide 
this  case  on  the  merits  rather  than  on  any  question 
of  pleading,  however  important  that  question  might 
be. 

It 
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1862.  It  may  be  convenient  that  I  should   recapitulate, 

''^^"'^-^      shortly,  the  view  I  take  of  this  case.    The  fact  of 

9^  the  parochiality  or  eor^ra-parochiality  of  Toxteth  Park 

The  Toxteth  jg  immaterial   for  the  present  purpose.      The  statute 
Park  Burial         ,  ,         ,.      .  ^  .  ,  ...... 

Board.       makes  that  district  a  parish,  and  a  parish  distinct  from 

the  parish  of  Walton-on-the-HilL  Previously  to  and  at 
the  time  of  the  establishment  of  this  cemetery,  although 
there  were  several  persons  who  were  incumbents  of 
churches  within  the  district  of  Toxteth  Park,  there  was 
no  one  person  or  combination  of  persons  who  61led  the 
character  of  the  incumbent  of  Toxteth  Park,  as  defined 
by  the  act.  .The  incumbents  of  the  churches  within 
Toxteth  Park,  even  if  they  were  entitled  to  be  treated 
as  incumbents  of  ecclesiastical  divisions  x>f  Toxteth 
Park,  have  not  burial  grounds  attached  to  such 
divisions,  in  any  one  of  which  it  can  be  said  that  the 
remains  of  persons  dying  within  Toxteth  Park  would 
have  been  buried,  if  it  had  not  been  for  the  existence  of 
the  Toxteth  Park  Cemetery,  and  without  this  being 
established,  the  incumbents  of  such  churches  can  have 
no  claim  to  participate  as  of  right  in  the  fees  received 
for  the  performance  of  the  religious  service  on  the  inter- 
ment of  bodies  in  Toxteth  Park  Cemetery. 

I  regret  much  the  disturbance  of  the  arrangement 
sanctioned  by  the  Bishop,  but  I  have  no  power  to 
compel  any  return  to  it ;  all  that  belongs  to  me  is  to 
consider  the  case  made  by  the  Plaintiffs,  I  have  done 
so  and  I  am  of  opinion  that  they  are  not  individually  or 
collectively  entitled  to  the  relief  they  ask,  and  I  must, 
therefore  order  this  bill  to  be  dismissed. 
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1862. 


MILLER  V.  MACKAY.  jprd  le,  17, 

23. 
11^  R.  Miller  and   Mr.  Machay  had  been  for  some  At  to  the  right 
^  ^    years  engaged  in  partnership  together,  partly  as  olne^w  part- 
shipowners.     They  possessed  ships  of  their  own,  and  ner  in  ships, 
they  were  also  part  owners  of  other  ships  with  Mr.  Jamef  ghip*s  hut- 

Baines  and  of  others  with   Mr.  Harrison.     Machay  band,  tochaige 

-    ,  1.  J  the  uwud  corn- 

assumed  the  management  of  some  of  these  ships  and  mission. 

acted  a.  ship's  husband.  S^fki'L 

of  any  agree- 
Messrs.  Miller  ^  Mackay  dissolved  partnership  in  "TinpliedTho 

1853,  and  the  object  of  this  suit  was  to  wind  up  the  »  not  entitled. 
'     '  *  In  a  case  m 

partnership.  which  no  ex- 

press agree- 
ment ap- 

A  question  arose  in  the  suit,  as  to  the  profits  which  ^*^u^'J*"^ 
had  been  derived  from  acting  as  ship's  husband,  and  shewing  the 
the  bill  prayed,  in  addition  to  the  usual  accounts  of  S^Hngwere 
the  partnership  dealings  and  transactions,  a  declaration  not  produced 
that  "  the  Plaintiff  was  entitled  to  an  equal  share  with  ^n  inqui% 
tlie  Defendant  Mackay  in  all  the  profite  and  benefit  of  ''*•  directed, 
the   partnership  business,  including  therein   the  com- 
mission, brokerage  and  other  profits  derived  from  acting 
as  ship's  husband  of  the  ships  in  which  the  partnership 
were  part  owners,  and  that  the  partnership  accounts 
might  be  taken  on  that  basis  or  footing  accordingly." 

Mr.  Selwyn  and  Mr.  Hardy  for  the  Plaintiff. 

Mr.  Baggallay  and  Mr.  Druce  for  Mr.  Mackay. 

Mr.  Follett  and  Mr.  Jackson  for  Mr.  Beloe^  under 

whose 
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whose  inspection  it  had  been  arranged,  on  the  dissolu- 
tion, that  the  partnership  affairs  should  be  wound  up. 

Mr.  Hardy  in  reply. 


The  Master  of  the  Rolls. 

April  23.  It  is  agreed  that  there  must  be  a  decree  for  taking 

the  partnership  accounts. 

As  to  the  question  respecting  the  deduction  from  the 
profits  of  the  ships  for  the  commission  of  the  person 
who  performed  the  office  of  ship's  husband,  I  feel  con-^ 
firmed  in  the  view  which  I  took  of  it  at  the  hearing. 
Prima  fade^  when  two  or  three  persons  or  firms  are 
interested  in  a  ship,  the  whole  of  the  profits  of  that  ship 
would  have  to  be  divided  between  them,  and  each  of 
them  would  be  equally  entitled  to  act  as  ship*s  husband 
and  to  have  the  profits  of  that  office ;  but  if  one  of 
them  acts  as  ship's  husband  without  any  consent,  either 
express  or  implied,  of  the  others,  it  seems  difficult  to 
say  that  he  is  entitled  to  have,  as  against  his  partners, 
the  whole  amount  of  the  ordinary  rate  of  commission 
for  acting  as  ship's  husband.  All  that  may,  do  doubt, 
be  r^ulated  by  agreement  between  the  parties,  and 
which  may  be  either  expressed  or  implied.  But  if  such 
an  agreement  be  implied,  it  is  to  be  ascertained  from  the 
mode  in  which  those  profits  of  ship's  husband  have  been 
dealt  with ;  for  if  it  appears  by  the  books,  to  which  all 
the  partners  had  access,  that  one  partner  has  acted  as 
ship's  husband,  and  has  taken  a  commission  upon  all 
his  disbursements,  &c.  in  the  ordinary  manner  without 
objection,  then  I  am  of  opinion  that  the  other  partners 
would  be  bound  by  that  practice. 

But 
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But  here  the  singular  thing  is,  that  the  books  which 
would  give  an  account  of  this  have  not  been  produced. 
It  is  thereupon  suggested  by  the  Defendant,  that  the 
burden  of  proof  is  upon  the  Plaintiff  to  prove  that  he 
is  entitled  to  a  share  of  the  commission.  But  I  am  of 
opinion  that  this  is  not  so,  and  that  I  must  say,  in  the 
absence  of  any  proof  how  this  matter  was  really  dealt 
with,  that  the  usual  custom,  in  cases  where  three  or 
more  persons  are  owners  of  a  ship,  and  one  of  them  acts 
as  ship's  husband,  without  any  arrangement  between 
them,  must  be  adopted,  or  I  must  ascertain  bow  this 
matter  was  dealt  with  by  the  partners  themselves. 


1862. 


Miller 

V. 

Mackay. 


It  is  with  that  view  that  I  intend  to  direct  an  inquiry, 
whether  any,  and  if  any  what,  agreement  or  arrange- 
ment was  come  to,  with  respect  t*  the  performance  of 
the  duties  of  ship's  husband  and  of  ship's  broker  of 
the  ships  in  which  the  firm  of  Maokay  ^  Miller  were 
part  owners,  and  of  the  remuneration  for  the  same, 
and  when  and  with  whom  and  in  what  manner  the 
same  was  entered  into,  and  whether  the  same  was  re- 
duced into  writing  or  otherwise.  And  if  it  shall  appear 
that  no  such  agreement  or  arrangement  was  come  to, 
then  inquire  by  whom  such  duties  were  performed,  and 
what,  in  taking  such  accounts  as  aforesaid,  is  proper  to 
be  allowed,  and  to  whom,  in  respect  of  commission  for 
the  performance  of  such  duties. 


Reserve   further  consideration  and   the  subsequent 
costs. 
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Jpnl  25, 26,  CLARK  V.  MALPAS. 

28,  29. 

Purchase  from  fTlHIS  8uit  was  instituted  by  the  heir  of  Jostah  OaUi'^ 
man^shortly  ^^^  ^^  ^^  ^^^^^  ^  purchase  of  a  little  property 

before  his  made  by  the  Defendant  from  Gallimore,  a  day  or  two 

death,  at  an  ,    ^         ,       ,       ■      r   i      i 

under-value,  before  the  death  of  the  latter, 
and  under  cir- 
cumstances of 
great  precipi-        It  appeared  that  Josiah  Oallimore  was  a  poor  man 

whhout  mopcr  '"  ^  ^^^y  humble  station  in  life  ;  he  was  represented  to 
protection,  set  be  an  eccentric,  weak  minded  and  illiterate  man,  pos- 
fnstuice  of\ia  s^ssing,  however,  a  low  cunning  and  a  peculiar  jealousy 
heir-at-law,       ^Jth    regard   to   his  small    property.     This  consisted 
entirely  of  three  cotttfges  situate  near  the  new  market,  at 
Tunstall,  and  abutting  on  a  flint  mill  belonging  to  the 
Defendant  Malpas^  which  the  Defendant's  father,  who 
died   shortly  before,  had  been  particularly  desirous  of 
purchasing.     Oallimore  lived  entirely  on  the  rents  of 
these  cottages,  which  he  let  out  to  the  lowest  class  of 
Irish  tramps.     He  was  represented  by  some  to  be  be- 
tween sixty  and  seventy  years  of  age. 

On  Thursday,  the  27th  of  January,  1859,  Oallimore 
was  taken  ill,  and  he  continued  so  on  Friday.  On  the 
evening  of  that  day,  the  Defendant,  whose  office  was 
next  door,  called  on  Oallimore  and  entered  into  a 
negotiation  with  him  for  the  purchase  of  the  three 
cottages;  they  however  came  to  no  final  conclusion. 
The  next  morning  {Saturday  the  28th)  the  Defendant 
again  called  on  Oallimore,  and  in  the  presence  of 
several  persons,  they  came  to  an  arrangement  for  the 
purchase.  Mr.  Cooper,  a  solicitor,  was  called  in  and 
took  from  Oallimore  instructions  for  the  conveyance. 
He  accordingly  prepared  one  and  took  it  to  Oallimore 

the 
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the  same  afternoon  (Saturday)  about  four  o'clock,  when 
it  was  read  over  to  Gallimore,  who  executed  it  by 
affixing  his  mark.  By  this  deed,  dated  the  29th  of 
January,  1859,  Gallimore  conveyed  the  three  cottages 
to  Malpas,  who,  on  his  part,  thereby  engaged  to  provide 
GalUmore  with  a  house,  rent  free,  for  life,  to  pay  him 
a  weekly  sum  of  12«.  for  life,  and  after  his  decease,  to 
pay  100/.  to  such  person  as  he  should  appoint 

Gallimore  ate  a  hearty  supper  on  Saturday  night,  he 
became  worse  on  Sunday,  and  he  died  about  midnight 
on  that  day  (30th). 

The  Plaintiff,  the  heir-at-law  of  GalUmore,  insisted 
that  he  had  no  professional  assistance  when  he  executed 
the  deed,  and  did  not  and  could  not,  at  that  time,  under- 
stand its  effect;  that  no  consideration  had  been  paid, 
that  the  consideration  mentioned  in  the  deed  was 
grossly  inadequate,  and  that  the  Defendant  knew  that 
Gallimore  was  then  in  a  dying  state,  so  that,  virtually, 
the  whole  consideration  was  the  sum  of  100/.  He  also 
contended  that  the  conveyance  had  been  unduly  obtained 
by  the  Defendant,  and  that  it  was  void  in  equity. 

The  bill  prayed  that  the  deed  of  conveyance  might 
be  declared  void  and  delivered  up  to  be  cancelled  and 
for  consequential  relief. 

The  evidence  was  conflicting  in  the  extreme,  both  as 
to  the  state  of  GaUimore,  the  value  of  the  property,  and 
the  circumstances  under  which  the  deed  had  been 
executed,  but  the  conclusions  of  the  Court  are  stated  in 
the  judgment.  The  average  value,  according  to  the 
Plaintiff's  witnesses,  was  390/.,  and  according  to  the 
Defendant's  155/.,  but  there  was  said  to  be  some 
question  as  to  Gallimore*8  title  to  the  property,  and  the 

VOL.  XXXI — I.  a  Defendant 
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1862.       Defendant  had  agreed  to  take  soob  title  as  OalHmare 

^'^^^^^^      eould  give. 
Clark 

Malpai.  Mr.  Seiwyn  and  Mr,  Jessil  for  the  Plaintiff. 

Mr.  Lhyd  and  Mr.  Southgate  for  the  Defendant 

Harrison  v.  Oueit{d)\  Langmate  ?.  Ledger  {b)j  were 
cited. 


The  Mastbr  of  the  Rolls. 

In  my  opinion,  no  satisfactory  explanation  of  this 
transaction  has  been  given  by  the  Defendant ;  on  the 
contrary  the  evidence  is  unfavourable  to  him  when  it 
comes  to  be  minutely  examined. 

The  undisputed  facts  in  this  case  are  these: — ^The 
vendor  was  taken  ill  on  Thursday^  be  went  to  a  doctor 
who  gave  him  some  advice,  and  he  afterwards  repaired 
to  his  own  miserable  cottage,  which,  apparently,  he  never 
after  left,  and  be  died  early  on  Monday  morning.  That  is 
all  that  is  known  of  his  illness  and  death.  It  appears 
also  that  on  the  Saturday  morning  the  Defendant 
entered  into  a  contract  with  him  for  the  purchase  of  the 
property,  and  the  price  to  be  paid  was  12^.  a  week  for 
life,  and  100/.  provided  he  made  an  appointment  of 
that  sum  to  any  one,  and  a  house  to  live  in  rent  free. 
He  sends  for  Mr.  Cooper  a  solicitor,  who  drew  up  the 
conveyance,  which  was  executed  in  the  afternoon  of 
the  same  day,  and  he  died  about  thirty-six  hours  after. 

This  is  a  very  suspicious  state  of  circumstances,  and 
the  result  is,  that  although  no  doubt  the  consideration 

mentioned 

(a)  6  De  G.,  M.  Sf  G.  424,  (6)  2  Giff,  157. 

ami  S  H.  of  L.  Cat.  ^SU 
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mentioned   was   12t.    per  week,   lOOL  m  he  should        1862. 

appoint  it  and  the  house  to  live  in,  yet  that  the  Defend* 

ant  in  fact  gets  the  property  for  next  to  nothing.     It  is 

important,  therefore,  to  consider   what  was  its  ralue. 

Mr.  Rowley  had  on  several  occasions  offsred  300/.  for 

it,  one  gentleman,  a  very  respectable  surveyor,  values  it 

at  380/.,  another  at  416/.,  another  at  380/.,  and  some  at 

390/.     So  that,  according  to  this,  the  Defendant  would 

get  the  property  at  not  very  far  short  of  one*fourth  its 

value.    That  is  how  the  matter  stands  with  respect  to 

the  value. 

The  other  circumstances  which  appear  to  me  to  be 
established  in  evidence  are  highly  unsatisfactory.  The 
Defendant  says  he  never  pressed  Gallimore  to  sell  him 
the  property.  But  there  is  distinct  evidence,  that  the 
Defendant's  father  (who  died  shortly  before  this  trans- 
action took  place)  had  done  so«  The  property  was  of 
value,  for  although  these  three  houses  do  not  appear  to 
have  been  of  very  considerable  value  of  themselves,  yet 
they  were  well  situated  in  the  town  of  TunstalL 

The  Defendant's  evidence  as  to  value  is  given  in  a 
very  unsatisfactory  manner,  for  three  persons  seem  to 
have  gone  and,  by  agreement  or  by  some  peculiar  mode 
of  valuing,  to  have  bit  upon  the  value  of  the  property  as 
being  the  exact  sum  of  155/.  In  my  opinion,  therefore, 
it  appears  that  even  if  the  vendor's  had  been  a  perfectly 
good  life  of  the  age  of  sixty,  a  considerable  under  value 
was  given  for  the  property. 

Another  matter  exists  here,  which  is  very  much  relied 
on  in  some  cases,  viz.,  the  precipitancy  of  the  bargain. 
There  is  a  great  deal  of  dispute  as  to  what  took  place 
on  the  Friday^  and  as  to  whether  the  Defendant  was 
sent  for  by  Gallimore  or  not ;  but  this  is  certain,  that  no 
agreement  was  entered  into  until  Saturday  morning,  ap- 

G  2  parently 
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1862.  parently  about  ten  or  eleven  o'clock,  at  all  events  after 
nine  o'clock,  and  that  the  conveyance  was  completed 
and  executed  by  four  o'clock  in  the  afternoon  of  the 
same  day.  Now  it  is  to  be  observed,  that  in  Harrison 
V.  Guest  (a),  which  is  relied  on  by  the  Defendant,  (which 
resembled  the  present  case  in  many  respects,  the  con- 
sideration being  a  weekly  allowance,  and  board  and 
lodging,  and  in  which  the  vendor  died  within  a  week 
after  the  transaction  took  place,)  reliance  was  placed  by 
the  Lord  Chancellor  in  the  House  of  Lords  (6)  upon  this 
circumstance,  viz. — That  it  was  clearly  proved,  in  that 
case,  that  the  offer  to  sell  came  from  the  vendor,  and 
that  the  purchaser  refused  to  accept  it  at  the  time, 
although  he  had  been  previously  desirous  of  purchasing 
the  property,  and  was  willing  to  give  a  great  price  for  it. 
He  desired  the  vendor  to  take  time  to  consider  the 
matter,  and  went  away  without  accepting  the  offer  at 
that  time,  and  the  matter  was  renewed  and  concluded 
afterwards.  In  that  case  there  certainly  appears  to  have 
been  a  considerable  amount  of  deliberation  exercised  by 
the  vendor  in  the  matter. 

A  great  portion  of  the  evidence  in  this  case  is  also 
very  unsatisfactory  in  this  respect:— It  is  said,  that  Mr. 
Cooper  was  the  solicitor  of  Gallimore,  because  he  in- 
sisted upon  Cooper  being  en)pIoyed  as  his  solicitor.  How 
that  may  be,  one  cannot  satisfactorily  tell,  from  the  posi- 
tive assertion  of*  these  persons  who  were  present  on 
that  occasion;  but  it  appears,  by  the  evidence,  that 
Gallimore  had  never  had  any  dealings  with  Mr.  Cooper^ 
except  many  years  previously,  and  certainly  not  of  late, 
while  he  had  been  employed  for  the  Defendant  as  a 
solicitor  in  the  previous  year,  although  in  very  trifling 
matters.  It  appears  also,  from  the  evidence  of  Mr. 
Salt  the  clerk,  on  whose  evidence  I  do  not  place  great 

reliance, 

(a)  6  De  G.,  Mac,  4  G.  424,  and  S  H,  of  L,  Ca.  481. 
(6)  6  De  G.,  Mac.  i  G.  424. 
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reliance,  for  he  appears  to  me  to  be  a  partisan  in  the  1862. 
matter,  that  he  entered  this  business  as  done  for  Mr. 
Malpas  in  Mr.  Cooper^s  books,  as  if  he  had  been  his 
employer.  If  Mr.  Cooper  acted  as  Gallimore's  soli- 
citor, he  certainly  did  not  insist  upon  examining  him  pre- 
viously as  to  his  wishes  on  the  subject,  or  take  any 
pains  about  his  interests.  In  the  case  of  Harrison  v. 
Guest  there  had  been  an  express  suggestion  to  the 
vendor  to  employ  another  solicitor,  which  he  expressly 
refused  to  do,  and  which,  no  doubt,  arose  from  a  wish 
to  avoid  the  expense  of  double  solicitors.  However 
that  may  be,  it  is  very  difficult  to  say,  that  Galllmore 
had  all  the  protection  which  he  required  at  that  time. 

Again,  when  I  come  to  the  evidence  of  the  res  gesta 
it  is  extremely  unsatisfactory,  for  Mr.  Rowley^  against 
whose  evidence  I  have  not  heard  a  word  of  impeach- 
ment, had  several  times  offered  300/.  for  the  property, 
which  Galllmore  refused,  and  this,  in  my  opinion,  is  the 
best  proof  of  its  value.  Mr.  Rowley  offered  it  on  the 
Thursday  before  his  death,  but  he  says  that  as  Gallimore 
'^appeared  too  ill  to  do  business,  I  did  not  press  the  offer 
I  made  upon  him."  Well  then,  what  took  place  on  the 
Saturday?  Why  that  which  I  am  afraid  is  not  a  very 
unfrequent  scene  among  the  lowest  classes  of  life,  and 
which  is  represented  with  a  certain  degree  of  dramatic 
force,  both  by  the  witnesses  in  Court  and  by  the  affi- 
davits which  confirmed  them.  A  report  seems  to  have 
got  abroad,  among  the  tenants  of  these  three  houses, 
which  are  of  a  low  description,  that  Gallimore  was  being 
taken  advantage  of.  Somehow  they  assumed  to  know 
all  that  was  taking  place;  and  said,  in  effect,  to  each 
other,  **  we  all  of  us  know  old  Gallimore,  he  is  a  help- 
less old  roan,  the  Defendant  and  some  other  persons  are 
trying  to  get  him  to  sell  the  property."  The  witness, 
Mrs.  Smallwoody  says,  she  tried  to  get  in  to  prevent  it, 

not 
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1862.  not  BO  much  because  she  thought  he  was  going  to  be 
overreached,  as  because  she  thought  he  had  no  right  at 
all  to  sell  it.  However,  as  she  could  not  get  in,  she  im- 
Malpai.  mediately  went  to  Mr.  Rowley  and  asks  htm  to  go 
down  atid  prevent  the  sale.  Mr»  Rowley  goes  and  finds 
the  Defendant  Mr.  Cooper  and  two  others  engaged  with 
Oallimore,  who  was  ^'very  weak  and  ill/'  and  he  imme^ 
diately  withdrew.  In  the  afternoon  of  the  same  day, 
there  seems  to  have  been  a  considerable  crowd  collected 
about  the  room  of  the  man,  who,  as  they  believed,  was 
assigning  away  his  property.  £lkn  Callaghan  gave 
a  particular  account  of  it  in  the  witness  box,  and  which 
was  very  striking.  She  says,  '^  there  was  a  house  full 
of  people  collected  about  the  room.  Cooper  a^ked  GaU 
limore  questions  about  different  things,  and  Mr.  Cooper, 
turning  to  the  people  assembled,  said  very  politely,  *  will 
you  please  to  go  out  for  a  few  moments  till  I  and  this 
gentleman  settle  this  affair,'"  that  is  with  Gallimore. 
It  is  clear  that  the  persons  who  had  assembled  thought 
that  this  man  wanted  some  protection,  the  whole  of  this 
evidence  affords  the  strongest  possible  proof  that  it  was 
required,  and  that  they  did  not  consider  him  to  be  in  a 
fit  state  to  enter  into  a  transaction  of  that  kind.  I  quite 
concur  in  the  observation,  that  the  evidence  brought 
for  the  purpose  of  establishing  the  want  of  understand- 
ing of  this  man  is  not  satisfactory,  and  that  it  would 
not  alone  have  been  sufficient  to  induce  the  Court  to 
say,  that  the  transaction  ought  to  be  set  aside,  if  there 
had  been  proper  deliberation  and  time  bestowed  about 
it  and  be  had  had  good  advice.  It  is  true  that  Mrs. 
Smallwood^  who  is  in  the  nature  of  a  partisan,  said,  with 
respect  to  his  state  both  past  and  present,  tlmt  ''old 
OaUimore  was  no  more  of  a  man  to  make  a  bargain  to 
sell  anything  than  I  am  to  make  a  judge,  and  what  that 
amounts  to  you  may  judge  for  yourself."  She  meant, 
no  doubt,  that  in  her  opinion,  whatever  might  be  the 

state 
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state  of  hiB  mind,  be  was  not  then  in  a  situation  to  deal  1862* 
with  parties  who  were  entering  into  a  baigain  with  him. 
That  likewise  was  the  opinion  of  Ellen  Callaghan,  for 
she  says  although  be  was  sharp  witted  enough  with 
regard  to  his  own  rents^  she  did  not  know  much  about 
the  state  of  his  mind.  However,  it  is  clear,  from  the 
description  given  of  the  wholf  course  of  the  transaction, 
that  it  was  essential,  in  that  state  of  circumstances,  that 
no  person  having  any  regard  for  the  rules  of  this  Court, 
which  require  that  a  person  in  his  situation  of  life  should 
be  fenced  round  with  every  protection  which  the  law 
affords,  ought  to  have  got  a  bargain  at  that  short  notice, 
and  in  that  speedy  manner,  and  to  which  the  expression 
''snapped,"  which  was  used  by  Lord  Campbell  in  the 
House  of  Lords  (a),  seems  to  me  exceedingly  appro- 
priate.  It  was  a  contract  entered  into  after  nine  o'clock 
in  the  morning  and  completed  before  six  in  the  same 
evening,  and  appears  to  me  to  have  been  a  bargain  of 
that  description. 

In  that  state  of  the  case,  it  is  impossible,  in  my 
opinion,  to  say,  that  the  Defendant  has  performed  the 
obligation  which  rests  on  him,  for  in  my  opinion  the 
burthen  is  upon  him  of  proving  that  the  bargain  for  a 
sale,  at  what  I  consider  a  very  inadequate  consideration, 
was  entered  into  by  Gallimore  carefully,  deliberately  and 
with  a  knowledge  of  all  the  circumstances  connected 
with  it. 

The  case  of  Langmaie  ▼.  Ledger  (6),  is  scarcely 
distinguishable  from  this;  if  any  thing,  this  is  the 
stronger  of  the  two,  and  it  is  a  singular  and  striking 
circumstance,  that  both  in  the  present  and  in  the  cases 
of  Harrison  v.  Guest  (c)  and  Longmate  ▼.  Ledger^  the 

consideration 

(a)  8  H.  ofL,  Cut.  492.  (c)  6  Dt  0.,  Mac.  *  G.  424. 

(b)  2  Giff.  157. 
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consideration  given  for  the  property  seems  to  have  been 
of  a  similar  character,  namely  a  weekly  payment,  a 
house  to  live  in  and  board  and  lodging.  The  distinction 
between  the  two  cases  I  consider  to  rest  on  the  circum- 
stance I  have  referred  to,  namely,  on  the  purchaser 
declining  the  offer  in  the  first  instance,  and  giving  the 
vendor  time  for  consideration  and  for  entering  more  deli- 
berately into  the  transaction. 


That  being  so,  the  only  other  thing  I  have  to  consider 
is  this :  it  is  urged  that  the  Plaintiff  has  no  interest  in  the 
suit,  and  that  it  is  the  suit  of  some  other  person.  If 
that  be  so,  all  I  can  say  is,  that  I  have  no  evidence  of 
that  fact. 

I  am  of  opinion  that  this  transaction  must  be  set 
aside  with  costs,  and  that  the  deed  must  be  delivered  up 
to  be  cancelled.  The  Defendant  would  be  entitled  to 
repayment  of  what  he  has  paid,  but  he  has  really  paid 
nothing. 

Mr.  Selwyn,  The  decree  should  direct  a  reconvey- 
ance. 

TAe  Master  of  the  Rolls.  No;  cancel  the  deed 
and  order  possession  of  the  premises  to  be  delivered  up. 


Dbcree. 
Affirmed  by  the  Lords  Justices  on  the  2nd  of  Jufy,  1862 ;  but  who 
varied  the  decree  by  directing  a  reconveyance  of  the  legal  estate. 
iSee  Hoghtan  v.  Uoghton,  15  Beav.  278 ;  Attomey-General  v.  Mag- 
dalen CoUege,  18  Seav.  255,  and  mtte(a);  The  Eurl  of  Maimesbury 
V.  2'he  Counteu  of  Malmcibafy,  Af.  R^  23  Juljf,  1862. 
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HUNT  V.  HUNT.  2V«.i4,,5.i8. 

Dec,  3. 
rpHIS   was  a  motion^  on  behalf  of  a  wife  and  her  By  a  separate 
trusteesy  to  restrain  her  husband  from  prosecuting  ^v         "*" 
a  suit  which  he  had  instituted  in  the  Divorce  Court  for  nanted  with 
a  restitution  of  conjugal  rights^  upon  the  ground  of  its  jj,^j  heVould 

befng  a  violation  of  an  express  covenant^  on  his  part,  "^^  compel  his 
,  .      J  .         J     J     r  X.  ^»'«  to  cohabit 

contained  m  a  deed  of  separation.  with  him  by 

any  legal  pro- 

The  circumstances  were  as  follows  : —  the  trusteei 

covenanted 
Richard  Hunt  (the  Defendant)  married  Emily  Mary  with  the  hus- 

Hunt  (the  Plaintiff)  on  the  1 1th  of  November,  1858.       tould  not  d^^^ 

the  like.    This 
Some  time  before  the  30th  of  April,  1860,  Mrs.  Hunt  no^defe"  ce  in*^ 

(as  she  alle&^ed)  was  compelled  by  the  conduct  of  the  t^«  Divorce 
Iv  /.      ,  ,  1  .      r  ,  .       .  Court  to  a  suit 

Defendant  to   leave  his   house,  and  to  institute   pro-  forarestitudon 

ceedings  before  magistrates  for  her  protection  against  ^-^  ^^"•'"ffL 

hiin ;  and  in  order  to  induce  her  to  discontinue  them,  by  the  M.  R., 

the  Defendant  offered  to  agree  to  terms  of  separation,  woulVnot  re-*^ 

professing  **  his  willingness  to  be  bound  in  the  most  strain  such  a 

stringent  terms  that  a  decree  of  the  Divorce  Court  could  iiIjI,^ncticMf;  ^ 

bind  him,  if  she  succeeded  in  obtaining  a  judgment  for  ^}^^  ^^®  ^- p.  ^ 
...  &      J     &  thought  other- 

judicial  separation."     This  was  acceded  to  by  the  Plain-  wise,  and  the 

tiff  and   her  family,  and  the   proceedings   before  the  ''"^^^j^" 

magistrates  were  dropped,  in  consideration  of  the  De-  peal  to  the 

fendant  executing  the  deed  hereinafter  stated.  Lordiu  ° 

By  this  indenture,  dated  the  30th  o(  April,  1860,  and 
made  between  the  Defendant  Mr.  Hunt  of  the  first 
part,  the  Plaintiff  Mrs.  Hunt  of  the  second  part  and 
the  Plaintiffs  George  Westrup  and  Robert  John  Westrup 

of 
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1861.  of  the  third  part;  after  reciting  that  unhappy  dif- 
ferences had  arisen  and  subsisted  between  Mr.  and 
Mrs.  Huntf  by  reason  whereof  they  had  agreed,  at  the 
request  of  Mrs.  Hunt,  to  live  separately  and  apart  from 
each  other  for  the  future,  and  to  enter  into  the  arrange- 
ment intended  to  be  effected  by  the  now-stating  in- 
denture :  ii  w(u  witnessed,  that  in  pursuance  of  the  said 
agreement  on  the  part  of  Mr.  Hunt  and  for  effectuating 
the  arrangement,  and  in  consideration  of  the  coTenants 
thereinafter  contained  on  the  part  of  the  Plaintiffs 
George  Westrup  and  Robert  John  Westrup,  he  the 
Defendant  Mr.  Hunt,  for  himself,  his  heirs,  executors 
and  administrators  covenanted  with  the  Plaintiffs  George 
Westrup  and  Robert  John  Westrup,  their  executors, 
administrators  and  assigns,  that  notwithstanding  the 
marriage  that  had  been  had  and  solemnized  between 
Mr.  and  Mrs.  Hunt,  it  should  be  lawful  for  Mrs.  Hunt, 
from  time  to  time  and  at  all  times  thereafter,  to  live 
separate  and  apart  from  him  the  Defendant,  in  such 
sort  and  manner  as  if  she  were  sole  and  unmarried,  and 
that  he  Mr.  Hunt  should  not  nor  would  compel,  nor 
endeavour  to  compel  her  to  cohabit  or  live  with  him,  by 
any  legal  proceeding  or  proceedings,  or  otherwise  how- 
soever, and  that  Mrs.  Hunt  should  be,  absolutely  and 
to  all  intents  and  purposes  whatsoever,  freed  and  dis- 
charged from  the  power,  command,  will,  restraint, 
authority  and  government  of  him,  the  Defendant,  and 
that  he  should  not  nor  would,  at  any  time  thereafter, 
under  any  pretence  whatsoever,  sue  or  prosecute  any 
person  or  persons  for  receiving,  harbouring,  protecting 
or  assisting  the  Plaintiff,  Mrs.  Hunt,  or  illtreat  or  use 
or  offer  any  violence,  force  or  restraint  to  the  person  of 
her,  or  molest,  annoy,  harrass,  interrupt  or  disturb  her 
in  her  way  of  living  or  in  her  liberty  or  freedom  of  going 
to,  or  staying  in,  or  returning  from  such  place  or  places 

as 
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as  she  should  think  fit  or  otherwise  howsoever;  and 
also  that  it  should  be  lawful  for  the  Plaintiff  Mrs.  Hunt 
from  thenceforth  to  have,  take  and  enjoy  to  her  own 
separate  and  absolute  use,  notwithstanding  her  cover- 
ture,  all  jewels,  plate,  kc,  &c 

And  also  that  the  Plaintiff,  Mrs.  Hunt,  should,  subject 
as  thereinafter  mentioned,  have  the  sole  custody  and 
control  and  management  of  the  education  of  the  child 
or  children  with  whom  she  might  be  then  enciente,  until 
such  child  or  children  should  have  attained  the  age  of 
seven  years,  (subject  to  limited  access  to  such  child  or 
children,  on  the  Defendant's  part,  on  the  footing  therein 
detailed,)  and  such  child  or  chiklren  should,  after  having 
attained  the  said  age  of  seven  years,  reside,  for  fourteen 
days  in  the  summer  and  fourteen  days  in  the  winter  of 
every  year,  with  the  Plaintiff  Emily  Mary  Hunt^  and 
that  in  case  of  the  breach  of  any  of  the  covenants 
thereinbefore  contained,  he  the  Defendant  would,  for 
every  such  breach,  pay  to  the  Plaintiffs  George  Westrup 
and  Robert  John  Westrup  100/.  as  and  by  way  of  liqui- 
dated damages.  And  further  that  he  the  Defendant 
would  pay  to  the  trustees  the  annual  sum  of  300/. 

And  it  was  further  witnessed,  that  for  further  effec- 
tuating the  said  arrangement,  and  in  consideration  of 
the  sum  of  100/.  sterling,  by  the  Defendant  to  the 
Plaintiffs  George  Westrup  and  Holert  John  Westrup 
paid,  and  also  in  consideration  of  the  covenants  therein- 
before contained  on  the  part  of  the  Defendant,  they  the 
last-named  Plaintiffs  did  covenant  with  the  Defendant, 
that  the  Plaintiff  Emily  Mary  Hunt  should  not,  at  any 
time  thereaAer,  molest  or  disturb  the  Defendant,  and 
should  not  nor  would  compel  nor  endeavour  to  compel 
him  to  cohabit  or  live  with  her,  by  any  legal  proceeding 

or 
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1 861.  or  proceedings  or  otherwise  howsoever.  And  further 
that  they,  the  Plaintiffs  George  Westrup  and  Robert 
John  Westrup,  **  should  and  would,  from  time  to  time 
and  at  all  times  thereafter,  well  and  sufficiently  save, 
defend,  keep  harmless  and  indemnified  the  Defendant 
and  his  estate  and  effects'.'  of,  from  and  against  all  and 
every  the  debts  and  liabilities  which  the  Plaintiff  Emily 
Mary  Hunt  had  then  already  contracted  or  incurred,  or 
should,  at  any  time  or  times  thereafler,  contract  or  incur, 
and  of,  from  and  against  all  actions,  suits,  accounts, 
reckonings,  claims  and  demands,  costs,  charges,  losses, 
damages  and  expenses  for  or  upon  account  or  in  respect 
of  such  debts  and  liabilities  or  any  of  them.  And  the 
indenture  lastly  witnessed,  that  the  trustees  should  stand 
possessed  of  the  annuity  of  300/.,  and  the  sum  of  100/., 
and  the  sum  or  sums  of  100/.  which  might  be  paid,  as 
and  by  way  of  liquidated  damages  under  the  covenant 
in  that  behalf  thereinbefore  contained,  in  trust  for  the 
Plaintiff  Emily  Mary  Hunt  for  her  separate  use 
without  power  of  anticipation. 

The  Defendant  and  the  Plaintiff  Emily  Mary  Hunt 
had  always  lived  separate  and  apart  from  each  other 
since  the  execution  of  the  deed. 

A  male  child  was  born  of  the  marriage  on  the  25th 
of  August,  1860,  who  died  on  the  \sio(  December,  1860, 
but  there  had  been  no  other  issue  of  the  marriage. 

In  April,  1861,  Mrs.  Hunt  commenced  a  suit  against 
Mrs.  Hunt,  in  **  Her  Majesty's  Court  for  Divorce  and 
Matrimonial  Causes,"  for  the  restitution  of  conjugal 
rights.  By  his  petition,  Mr.  Hunt  stated,  that  on  or 
about  the  19th  of  March,  1860,  Mrs.  Hunt,  without 

any 
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any  reasonable  or  lawful  excuse,  left  the  Petitioner's 
bouse,  and  had  ever  since  refused  and  sUll  refused  to 
return  to  co-babitation  with  him,  or  to  treat  him  with 
conjugal  affection,  and  he  prayed,  that  his  Lordship 
would  be  pleased  to  order  Mrs.  Hunt,  within  such  time 
as  might  seem  fit  to  his  Lordship,  to  return  to  the 
Petitioner's  home  and  treat  him  with  conjugal  affection. 

The  Plaintiff  Mrs.  Hunt  put  in  her  answer  in  the 
usual  manner,  and,  by  the  first  seven  paragraphs  thereof, 
she  stated  various  acts  of  cruelty  committed  by  the 
Defendant  on  her,  and  that  he  eventually  turned  her  out 
of  his  house  on  the  19th  of  March,  1860.  The  8lh 
paragraph  of  the  answer  as  originally  filed  was  as 
follows: — 

''The  Respondent  afterwards  took  proceedings  before 
magistrates  for  her  protection,  but  the  same  were  not 
pressed,  a  deed  of  separation  upon  mutual  agreement 
on  account  of  unhappy  differences  and  containing  a 
covenant  by  the  Petitioner  not  to  compel  or  endeavour 
to  compel  the  Respondent  to  cohabit  or  live  with  him 
by  any  legal  proceeding  or  proceedings  or  otherwise  how- 
soever having,  afler  the  said  proceedings,  (that  is  to  say) 
on  the  30th  day  of  April,  1860,  been  executed  by  the 
Petitioner  and  the  Respondent." 

On  the  22nd  of  May,  1861,  on  the  motion  of  Mr. 
Sunt  that  the  8tli  paragraph  of  the  Respondent's  answer 
might  be  struck  out  as  irrelevant,  and  notwithstanding 
the  opposition  of  Mrs.  Hynt,nn  order  was  made,  by  the 
Judge  Ordinary  that  the  answer  should  be  reformed  by 
striking  out  the  8th  paragraph  thereof. 

On  the  28th  of  October,  1861,  Mr.  Hunt  gave  notice 
of  having  lodged  the  record  for  trial. 

Mrs. 
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1861.  Mrs.  Hunt  and  her  trustees  instituted  this  suit  on  the 

7th  oF  Novtmber^  I86I9  against  Mr.  Hunt^  insisting 
that  the  institution  and  prosecution  of  the  suit  was  a 
violation  of  the  Defendant's  contract,  contained  in  the 
deed  of  the  30th  of  April,  I860,  and  a  breach  of  faith 
on  the  Defendant's  part,  and  praying  that  the  Defendant 
might  be  restrained  by  injunction,  until  the  hearing  of 
this  cause  and  thenceforth  perpetually,  from  prosecuting 
the  suit  in  her  Majesty's  Court  for  Divorce  and  Matri- 
monial Causes,  and  from  commencing  any  other  suit 
for  the  purpose  of  compelling  the  Plaintiff^  Mrs.  Hunt, 
to  cohabit  or  live  with  him. 

"  That  if  necessary  the  trusts  of  the  indenture  of  the 
30th  of  April,  1860,  might  be  executed  and  the  cove- 
nants performed,  by  and  under  the  decree  and  direction 
of  this  Court" 

The  Plaintiffs  now  moved  for  an  injunction. 

Mr.  Lloyd  and  Mr.  Wickens  for  the  Plaintiffs.  This 
motion  in  no  way  seeks  to  interfere  with  the  jurisdiction 
of  the  Divorce  Court,  it  is  not  a  proceeding  against  that 
Court  by  way  of  prohibition,  but  it  seeks  a  personal 
injunction  against  the  Defendant,  to  prevent  his  acting 
in  defiance  of  a  solemn  and  deliberate  contract  entered 
into  by  him,  for  valuable  consideration  with  his  wife's 
trustees.  Primd  facie  the  Plaintiffs  are  entitled  to  the 
benefit  of  this  contract,  and  cannot  be  deprived  of 
it,  unless  there  be  something  in  it  contrary  to  public 
policy,  or  some  species  of  personal  incompetency.  Lord 
Eldon,  we  must  admit,  as  appears  from  his  opinions  in 
St.  John  V.  St,  John  (a),  and  The  Earl  of  Westmeaih  v. 

The 
(a)  11  Vet.  626. 
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The  Countess  of  Weeimeaih  {a\  would  not  haye  lisieDed  1861. 
to  an  application  for  an  injunction  to  restrain  a  party 
proceeding  in  the  Eccleftmatical  Court  for  the  restitution 
of  conjugal  rights ;  but  a  great  change  appears  to  bare 
taken  place  in  the  law  on  that  point  since  his  time,  and 
the  modern  authorities  shew,  that  Courts,  both  of  law 
and  equity,  recognize  the  validity  of  contracts  for  a 
separation,  and  that  this  Court  will  specifically  enforce 
them.  Wilson  t.  Wikon(b),  and  EXworthy  v.  Bird{c), 
are  distinct  authorities  on  the  point* 

The  consequence  is,  that  a  great  deal  of  what  might 
have  been  said  as  to  interfering  with  the  enforcement  of 
the  duties  of  the  married  state  has  been  superseded  by 
the  modern  authorities.  But  besides  this  change  of 
law,  it  is  a  matter  of  fact,  that  such  arrangements  are 
found  necessary,  convenient  and  expedient,  and  conducive 
to  the  peace  of  families,  by  preventing  both  the  expense 
and  the  great  public  scandal  of  compelling  married 
people  to  resort  to  the  Ecclesiastical  Court  for  the  public 
investigation  of  their  quarrels.  It  has  been  found, 
in  practice,  that  an  amicable  separation,  through  the 
intervention  of  friends,  is  far  preferable  to  a  separation 
which  may  be  ultimately  enforced  by  legal  authority. 
So  far  from  being  a  violation  of  the  duties  incumbent  on 
those  who  have  entered  into  the  married  state,  a 
voluntary  submission  to  a  separation  rather  promotes 
domestic  morality,  by  preventing  the  constant  re- 
currence of  discord,  when  all  friendly  communications 
between  the  parties  have  ceased  (d). 

From  the  earliest  period,  this  Court  has  been  in  the 

habit 

(a)  Jacob,  126.  (c)  2  Sim.  ^  St.  372, 

(b)  14  Sim.  4Q&',  I  H.  of  L.  (d)  See  the  observation  of  Lord 
Ca.  538,  ond  5H.qfL.  Ca.  40.       Langdale,  9  Beav.  54. 
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habit  of  granting  specific  performance  of  articles  of 
separation  between  husband  and  wife,  including  terms 
which  seem  to  imply  a  prohibition  against  the  husband's 
HoNT.  suing  his  wife  in  the  Ecclesiastical  Court  for  the  restitu- 
tion of  conjugal  rights. 

One  of  the  first  authorities,  on  a  separation  upon 
''discord"  between  husband  and  wife,  is  Sanky  v. 
Goldinff  {a),  but  that  did  not  raise  the  distinct  question. 
The  next  is  Angier  ▼•  Angier  (Jb).  There  the  suit  was  by 
a  wife  for  the  specific  execution  of  articles  of  separation, 
entered  into  during  a  suit  in  the  Spiritual  Court  for 
separation  and  alimony.  It  was  objected  that  this 
would  be  decreeing  ''a  separation,  which  was  the  business 
^  of  the  Spiritual  Court/'  but  Lord  MaccUsjield  (L.  C.) 
said  ''that  to  decree  an  execution  of  those  articles  was 
not  to  invade  the  jurisdiction  of  the  Spiritual  Court ; 
that  the  intent  of  these  articles  was  to  save  the  expense 
of  a  sentence  in  the  Spiritual  Court/'  and  he  made  a 
decree.  Unfortunately  this  authority  seems  not  to  have 
been  brought  before  Lord  JEldon  when  he  expressed  his 
opinion  on  these  separation  deeds  in  Lord  St.  John  v. 
Ladg  SL  John(c), 

In  Hill  V.  Turner  {d)f  a  woman  of  bad  character  had, 
by  ill  practices,  induced  a  ward  of  court  to  marry  her, 
and  she  had  obtained  a  sentence,  in  the  Ecclesiastical 
Court,  that  he  should  cohabit  or  if  not  pay  alimony, 
and  a  sentence  of  excommunication  had  been  pro- 
nounced against  the  infant  and  guardian.  Lord  Hard- 
wicke  restrained  the  proceedings  of  the  wife  in  the 
Spiritual  Court  for  alimony  and  restitution  of  conjugal 

rights, 

(f/)  Cirry'j  Kep.  124.  (c)  11   F«.  525. 

(6)  Free,  Ch.  496,  and  Gil-  {d)  1  Atkini,5\5. 

bert'i  Rep,  152. 
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rightSy  and  ordered  her  to  consent  to  the  discharge  of 
tl)e  excommunication.  Lord  Hardwicke  thereforei  in 
that  case,  carried,  to  its  fuU  consequences,  the  right  of 
this  Court  to  interfere  both  as  regards  property  and 
person,  and  he  prevented,  on  the  ground  of  conduct,  the 
common  law  right  of  a  party  to  proceed  in  the  Spiritual 
Court. 

The  next  case  was  Guth  v.  Guth  (a),  in  which  the  bill 
was  61ed  by  the  wife  against  the  husband,  praying  an 
account  of  what  was  due  in  respect  of  an  annuity  of 
100/.  per  annum,  which,  by  a  deed  of  separation,  the 
husband  agreed  to  pay  to  her.  Lord  AlvanUy  said 
(after  referring  to  the  cases),  '^  After  these  authorities, 
independent  of  any  other  circumstances,  and  without 
proof,  the  question  nakedly  comes  before  me : — whether 
I  ought  not  to  enforce  this  agreement?  and  I  am  of 
opinion  that  I  am  bound  by  the  cases  to  do  so.  It 
has  been  suggested  that  there  are  authorities  where 
the  parties,  after  such  a  contract,  have  applied  to  the 
Spiritual  Court  for  the  restitution  of  conjugal  rights, 
and  there  is  the  case  of  Booth  v.  Booth,  in  the  latter 
part  of  Lord  Hardwicke's  time,  which  came  before 
the  Court  upon  an  injunction  to  restrain  proceed- 
ings in  the  Spiritual  Court,  but  what  became  of  that 
matter  I  have  not  been  able  to  trace,  and  what  would 
be  the  event  of  such  an  application  it  is  not  necessary 
for  me  now  to  decide.'' 

In  Fletcher  v.  Fletcher  (ft),  Buller,  J.,  said  he  did  not 
feel  prepared  to  interfere,  by  way  of  injunction,  to  pre- 
vent a  proceeding  in  the  Ecclesiastical  Court  after  it 
had  pronounced  sentence,  but  he  admitted  (c)  ''  that  the 
general  jurisdiction  of  this  Court  to  enforce  performance 

of 

(a)  3  Bro.  C.  C.  614.  (c)  2  Cox,  102. 

{b)  2  Cox,  99. 
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of  articles  of  separation  was  too  well  established  to 
adniiC  of  any  doubt."  And  in  Fitzer  v.  Fitzer  (a),  a 
decree  was  made  directing  the  performance  of  the  trusts 
of  a  separation  deed. 

It  is  clear,  therefore,  that  this  Court  considered  that 
it  had  jurisdiction  to  enforce  such  contracts,  and  that,  so 
far  as  they  related  to  property,  they  were  valid,  but  if 
they  be  so  far  valid,  must  they  not  govern  the  acts  of 
the  parties  themselves?  If  the  consideration  for  such 
a  contract  be  immoral  or  illegal,  it  must  be  bad  altogether, 
but  if  good  it  must  be  performed  not  partially,  but  to 
its  full  extent,  and  so  as  to  render  it  effectual. 

Whatever  doubts  might  have  been  suggested  in  St. 
John  V.  St.  John  (ft),  and  Westmeath  v.  Westmeath  (c), 
as  to  capacity  of  the  wife  to  contract,  and  as  to  the 
validity  of  such  deeds,  still  that  cannot  apply  to  a  con- 
tract of  the  husband  with  trustees,  and  the  validity  of 
such  deeds  has  been  both  before  and  since  recognized 
by  the  Courts,  both  of  law  and  equity.  In  Elworthy  v. 
Bird  (cf),  specific  performance  was  decreed  of  an  agree- 
ment for  separation,  and  in  Wilson  v.  Wilson  {e),  a  decree 
was  made  by  Sir  Z.  Shadwell  for  the  specific  perform- 
ance of  articles  for  a  separation,  which  was  affirmed 
by  the  House  of  Lords  (/);  in  settling  the  deed,  a 
covenant  not  to  sue  for  restitution  of  conjugal  rights  had 
been  introduced,  which,  after  discussion,  was  held  by  the 
House  of  Lords  to  be  proper  (^),  the  highest  Court  in 
the  realm  thereby  sanctioning  such  a  covenant,  and  sup- 
porting its  validity.  It  is  impossible,  therefore,  to  con- 
sider such  a  covenant  illegal,  and  if  not,  the  Court  must 
enforce  it.     This  Court  also  supported  the  same  doctrine 

in 

(a)  2  Alk.  511.  (d)  2  Sim,  if  St.  372. 

(6)  11  Va.  526.  (e)  15  Sim.  487. 

(c)  Jacob,  126,  and  1  Dow.  ^  {/)  1  H  of  L.  Cat.  538. 

CI.  519.  (g)  5  H.  of  L.  Cat.  40. 
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ID  S^mders  v.  Rodv>ay{a\  where  an   injunction  was        1861. 
granted  to  restrain  a  husband  molesting  bis  wife  con- 
trary to  his  covenant  in  articles  of  separation. 

This  Court  interferes  in  all  cases,  where  equity  and 
good  conscience  require  it,  to  prevent  persons  having 
recourse  to  other  Courts  in  breach  of  their  contract,  and 
it  even  restrains  applications  to  parliament  for  private 
acts,  when  such  a  proceeding  would  involve  a  breach  of 
contract  or  duty;  The  Lancaster^  ^c.  Railway  Com- 
pony  V,  The  North  Western  Railway  Company  (b); 
Heathcote  v.  The  North  Staffordshire  Railway  Com- 
pany {c);  Stevens  v.  The  South  Devon  Railway  Com-- 
pony  (d). 

The  Solicitor- General  (Sir  R.  Palmer)  and  Mr. 
Waller,  for  the  Defendant.  This  is  the  first  time  that 
any  one  has  made  the  experiment  of  asking,  distinctly, 
for  an  injunction  to  restrain  the  proceedings  in  the 
Spiritual  Court,  on  a  ground  which,  in  that  Court, 
the  only  proper  tribunal,  has  repeatedly  been  held  to 
be  no  answer  to  a  suit  for  the  restitution  of  conjugal 
rights ;  all  the  authorities,  when  carefully  examined,  are 
opposed  to  such  an  application.  It  is  an  ingenious 
attempt  to  retort  on  the  Court  its  own  difficulties,  and  to 
force  it,  as  a  consequence  of  its  former  decisions,  into  a 
violation  of  that  principle  which  caused  the  difficulty  in 
countenancing  a  limited  recognition  of  separation  deeds. 

Upon  principle,  nothing  is  better  settled,  than  that 
each  Court  respects  the  principles  of  every  other  Court, 
when  acting  strictly  within  the  limits  of  its  authority, 
and  no  Judge  will  usurp  or  assume  to  itself  the  functions 

which 

(a)  16  Beav.  207.  (c)  20  L.  J.,  Ch.  82. 

(6)  2  Kay  Sf  J.  293.  {d)  13  Beav.  48. 
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which  belong  to  another  jurisdiction.  Where  no  prin- 
ciple of  public  policy  is  concerned,  this  Court  may 
compel  individuals  specifically  to  do  that  which  may 
appear  right  and  just,  but  in  doing  so,  it  neither  usurps 
nor  assumes  any  part  of  the  jurisdiction  of  another 
Court,  it  acts  in  aid  and  follows  strictly  the  principles 
laid  down  in  the  Court  having  the  special  jurisdiction 
over  the  subject. 

The  distinction  is  obvious  between  restraining  an 
action  at  law,  where  no  principle  of  public  policy  inter- 
poses, and  overruling  the  rules  and  principles  of  other 
Courts  having  exclusive  jurisdiction.  Thus  in  the  case 
of  the  Ship  Registry  Acts,  Courts  of  Law  say  that 
public  policy  requires  that  only  the  ownership  on  the 
register  can  be  regarded,  and  this  Court  never  acts  in 
opposition  to  that  principle.  The  rules  in  relation  to 
the  subject  of  marriage  are  founded  on  the  highest 
principles  of  public  policy,  and  an  interference  with  them 
cannot  be  compared  to  a  matter  of  mere  civil  contract 
between  two  parties,  in  which  one  might  agree  to  waive 
a  particular  remedy  at  law.  But  the  matter  does  not 
stop  there;  particular  Courts  have  been  established  for 
administering  the  law  with  regard  to  the  matrimonial 
status,  and  for  enforcing  that  law,  and  the  principles 
of  that  Court  must,  as  regards  all  such  matters,  bind 
every  other  Court  It  is  therefore  obvious,  that  although 
collateral  obligations  connected  with  the  marriage  status 
may  be  dealt  with  by  the  civil  Courts,  as  contracts 
affecting  property,  still  that  where  a  contract  assumes 
to  supersede  entirely  the  jurisdiction  which  belongs  ex- 
clusively to  the  spiritual  Court,  equity  cannot  assume 
an  appellate  jurisdiction,  and  administer  a  law  opposed 
to  that  administered  by  the  proper  forum.  Here  a  suit 
is  instituted  before  a  proper  forum  for  the  restitution  of 
conjugal  rights,  and  a  plea  is  put  in,  which  is  rejected 

on 
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on  the  ground  that,  by  the  law  of  the  land,  parties  are  1861. 
incapable  of  binding  themselves  to  a  future  separation. 
While  the  sole  jurisdiction  to  separate  married  persons 
belongs  to  the  Matrimonial  Court,  can  another  Court, 
having  no  matrimonial  jurisdiction,  interpose  and  take 
on  itself  to  reverse  that  decision,  and  render,  by  injunc- 
tion, that  very  divorce  a  mensa  et  thoro,  that  permanent 
separation,  obligatory  and  compulsory,  which  the  proper 
forum  has  refused,  as  being  contrary  to  the  law  of  the 
land.  To  do  so  would  be  to  make  this  Court  a  Court 
of  Appeal  or  a  supplementary  Divorce  Court. 

There  is  only  one  instance  in  which  this  Court  has 
stayed  the  proceedings  for  restitution  of  conjugal  rights, 
viz..  Hill  V.  Turner  (a) ;  but  that  was  a  case  of  ravish- 
ment of  a  ward  of  court ;  it  proceeded  on  the  contempt 
and  depended  on  different  principles.  The  other  cases 
were  those  in  which  the  Court  interfered  in  regard  to 
property  only,  which  was  a  matter  not  within  the  cogni- 
zance of  the  Spiritual  Courts,  as  Angier  v.  Angier  (ft) ; 
Fletcher  v.  Fletcher  {c);  Guth  v.  Guth{d). 

The  Court  has  held  that  it  will  enforce  the  money 
terms  of  such  a  contract  while  the  separation  exists, 
but  it  has  never  yet  interfered  to  prevent  the  Spiritual 
Court  putting  an  end  to  the  separation.  In  Legardv. 
Johnson  (e\  Lord  Loughborough  says,  **  I  cannot  state  the 
transaction  to  be  higher  in  point  of  law  than  a  personal 
contract,  stante  matrimonio,  between  the  husband  and 
wife,  but  I  must  go  farther,  and  consider  that  contract 
a  separation  by  which  they  exclude  and  exonerate  one 
another,  as  far  as  they  can,  from  the  rights  and  duties 
arising  from  matrimony.     The  common  law  will  not 

entertain 

(a)  1  Jtk.  515.  (r)  2  Cos,  99. 

{b)  Prec.    m    Ch.    496,    and         (d)  3  Bro.  C.  C.  614. 
CUberi,  152.  (e)  3  Fei./>.  358. 
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1861.  entertain  a  sait  upon  contract  by  a  wife  against  her 
husband.  Such  a  contract  is  incapable  at  law  of  pro- 
ducing any  action.  The  Ecclesiastical  Court,  according 
to  the  jurisdiction  of  this  country,  has  exclusive  cogni- 
zance of  the  rights  and  duties  arising  from  the  state  of 
marriage.  Therefore,  I  am  completely  at  a  loss  to 
discover  an  equity  to  controul  the  common  law,  and 
admit  a  suit  between  husband  and  wife  upon  a  personal 
contract  (the  case  I  am  now  putting),  and  supersede  the 
exclusive  jurisdiction  of  the  Ecclesiastical  Court  by 
entering  into  the  consideration  of  it." 

In  St.  John  v.  St.  John  (a),  Lord  Eldon  first  shews 
the  impossibility  of  making  a  married  woman  a  feme 
sole.  He  says : — "  Independent  of  the  effect  of  the 
contract  of  marriage  itself,  the  rule  upon  the  policy  of 
the  law  is  that  the  contract  shall  be  indissoluble,  even 
by  the  sentence  of  the  law ;  to  a  certain  extent  the 
legislature  thinking  it  for  the  interest  of  the  community 
that  it  should  not  be  dissolved  except  by  the  legislature, 
upon  the  principle,  probably,  that  people  should  under- 
stand  that  they  should  not  enter  into  these  fluctuating 
contracts,  and  after  that  sacred  contract  they  should 
feel  it  to  be  their  mutual  interest  to  improve  their 
tempers.  If  such  a  contract  as  is  contained  in  the  second 
of  these  instruments,  an  engagement  under  the  hand  of 
the  husband,  that  his  wife  and  children  shall  be  free  from 
all  controul  by  him,  that  she  shall  dwell  in  his  house  as 
long  as  she  pleases  and  take  herself  away  when  she 
pleases,  could  not  be  infused  into  a  marriage  settlement 
(and  it  is  to  be  observed,  that  before  marriage  she  has 
more  capacity  to  contract  than  afterwards),  how  can  it 
be  the  subject  of  subsequent  stipulation  ?  The  conse- 
quence would  be  constant  misery."    He  next  proceeds 

to 
(a)  11  Vet.  p.  530. 
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io  consider  the  case  id  regard  to  the  child  ren,  and  says  (a),  ]  gg]  ^ 
''That  as  to  the  husband,  is  he,  according  to  the  policy 
of  the  law,  capable  of  making  such  a  contract.  • 
Consider  the  consequences.  The  contract  of  marriage 
cannot  be  affected  by  any  contract  between  the  parties. 
It  is  admitted  everywhere,  that  by  the  known  law, 
founded  upon  policy,  for  the  sake  of  keeping  together 
individaal  families,  constituting  the  great  family  of  the 
public,  there  shall  be  no  separation  a  mensa  et  tharo 
except  propter  stevitiam  out  adulterium  ;  and  I  believe 
they  held  with  Mr.  Justice  JBuller,  in  Fletcher  v.  Fletcher, 
that  even  where  the  separation  is  for  such  cause,  if  once 
they  come  together  again  there  is  a  complete  end  of  it, 
and  that  can  never  again  be  made  a  cause  of  complaint 
for  the  same  purpose.  The  Ecclesiastical  Court  will 
not  read  these  deeds,  but  determines  whether  there  has 
been  savitia  aut  adulterium^  and  if  there  has  not,  in  the 
opinion  of  the  Judge,  he  is  not  only  prohibited  from 
agreeing  that  they  shall  be  separate,  but  he  is,  by  the 
law,  compelled  to  oblige  them  by  sentence  to  reside 
together.  The  state  of  the  law  would  be  strange  if  the 
trustees  may  come  to  this  Court,  saying  the  Court  has 
no  jurisdiction  to  try  the  conduct  or  misconduct  of  the 
husband  and  wife  for  this  purpose;  the  law  has  not 
permitted  them  to  contract  for  separation ;  but  the 
trustees  have  covenanted  to  indemnify  the  husband 
against  the  debts  of  the  wife ;  that  the  inducement  to  do 
that,  something  like  a  consideration,  was  the  hope  that 
the  wife  would  be  permitted  by  the  husband  not  to  per- 
form the  duties  of  the  most  sacred  relation  in  which  she 
bad  placed  herself;  that  their  object  in  entering  into 
that  covenant  would  be  disappointed;  and  therefore 
desiring  the  Court,  not  specifically  to  perform  the 
covenant,  but  to  compel  the  husband  to  permit  his  wife 
to  live  separate*    In  Quih  v.  Guth  that  was  done,  as 

it 
(a)  11  rej.p.532. 
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1861.  >t  was  the  deed  not  of  the  wife  but  of  the  husband. 
But  suppose  the  wife  was  suing  for  the  restitution  of 
conjugal  rights,  saying  that  it  was  not  her  deed,  but,  if 
it  was,  they  could  not  look  at  it ;  what  a  strange  state 
of  circumstances  if,  the  husband  suing  in  the  Ecclesias- 
tical Court,  the  trustees  should  come  to  this  Court  to 
compel  him  to  give  up  his  rights.  But  if  the  wife  sues, 
the  same  equity  fails ;  for  it  is  impossible  to  say  the 
wife  is  bound  in  any  degree  by  a  deed  of  this  sort, 
independent  thereof  of  all  the  difficulty  upon  the  policy 
of  the  law,  there  is  difficulty  upon  the  remedies  to  be 
given  in  the  different  Courts." 

Observe  the  important  consequences  resulting  from 
this.  Here  the  trustees  covenant  with  the  husband  that 
his  wife  will  not  **  compel  or  endeavour  to  compel  him 
to  cohabit  or  live  with  her  by  any  legal  proceedings." 
Suppose  it  was  the  wife  who  was  now  suing  her 
husband  for  restitution  of  conjugal  rights,  could  the 
Court  possibly  interfere  and  stay  the  proceeding? 
Clearly  not;  for  she  is  not  bound  by  the  contract. 
Then  how  can  it  interfere  at  the  suit  of  the  wife  ?  There 
is  no  reciprocity. 

The  next  case  is  Warrall  v.  Jacob  (a).  In  this.  Sir 
William  Grant  observes: — "As  to  the  first  point,  I 
apprehend  it  is  to  be  now  settled  that  this  Court  will  not 
carry  into  execution  articles  of  separation  between 
husband  and  wife.  It  recognizes  no  power  in  them  to 
vary  the  rights  and  duties  growing  out  of  the  marriage 
contract,  or  to  effect  at  their  pleasure  a  partial  dissolu- 
tion of  that  contract.  It  should  seem  to  follow,  that 
the  Court  would  not  acknowledge  the  validity  of  any 
stipulation  that  is  merely  accessory  to  an  agreement  for 
separation.    The  object  of  the  covenants  between  the 

husband 
(a)  3  Met.  p.  268. 
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husband  and  the  trustees  is  to  give  eflScacy  to  the  agree-  1861 . 
ment  between  the  husband  and  the  wife;  and  it  does 
seem  rather  strange  that  the  auxiliary  agreement  should 
be  enforced,  while  the  principal  agreement  is  held  to  be 
contrary  to  the  spirit  and  the  policy  of  the  law.  It  has, 
however^  been  held,  that  engagements  entered  into 
between  the  husband  and  a  third  party  shall  be  held 
valid  and  binding,  although  they  originate  out  of,  and 
relate  to  that  unauthorized  state  of  separation  in  which 
the  husband  and  wife  have  endeavoured  to  place  thern^ 
selves.  I  am,  therefore,  only  to  repeat  what  the  Lord 
Chancellor  has  said  in  the  case  of  Lord  St.  John  v. 
Lady  St.  John.  If  this  were  res  integra^  untouched  by 
'dictum  or  decision,  I  would  not  have  permitted  such 
a  covenant  to  be  the  foundation  of  an  action  or  a  suit  in 
this  Court."' 

He  lays  down  a  principle  as  clear  and  settled,  which 
prohibits  this  Court  from  interfering  between  husband 
and  wife  upon  any  question  of  restitution  of  conjugal 
rights,  or  any  matrimonial  question,  while,  at  the  same 
time,  yielding  to  authority  rather  than  to  reason,  he 
holds  that  this  Court  must  separate  two  things,  which  it 
might  have  been  wiser  originally  to  have  treated  as 
inseparable,  and  act  on  the  collateral  covenants,  while 
the  state  of  de  facto  separation  continues,  although  as 
to  separation  itself  the  Court  cannot  act  at  all. 

In  Westmeath  v.  Westmeaih  {a\  Lord  Eldon  for  the 
last  time  repeated  the  difficulties  which  he  felt.  He 
says  (p.  136)  ''If  the  question  whether  the  Courts 
would  or  would  not  act  upon  articles  of  this  sort  were 
not  prejudiced  by  any  decisions,  I  should  say,  that  I 
think  no  Court  ought  to  act  on  them ;  for  whether  the 

contract 
(a)  Jacob,  p.  135* 
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1861  •       contract  of  marriage  be,  as  it  is  represented  by  some,  a 

^tT"^^      civil  contract  only,  or  whether  it  be  both  civil  and 
HOHT  .....  ^  ,.  .    . 

«.  religious,  It  IS  one  of  a  very  peculiar  nature ;  it  is  one 

UuwT.  which  the  parties  cannot  dissolve ;  one  by  which  they 
impose  duties  on  themselves,  and  by  which  they  engage 
to  perform  duties  with  respect  to  their  offspring,  duties 
which  are  imposed  as  much  for  the  sake  of  public  policy 
as  of  private  happiness."  He  subsequently  adds  (a), 
"  We  see  that  it  is  expressly  covenanted,  that  the  husband 
shall  not  apply  to  the  Ecclesiastical  Court  for  the  enjoy- 
ment of  the  comforts  belonging  to  the  marriage  state, 
or  to  be  permitted  to  perform  its  duties.  One  question 
is,  whether  such  a  covenant  will  bind;  and  if  I  should 
send  this  case  to  a  court  of  law,  that  will  be  one  of  the 
questions ;  none  of  the  cases,  I  think,  touch  that,  either 
in  decision  or  in  principle.  But  it  does  not  rest  there, 
for  if  that  covenant  be  a  part  of  the  deed,  and  if  the 
reasons  of  public  policy  make  void  that  covenant,  and 
if  the  whole  deed  is  for  the  same  purpose,  it  will  be 
difficult  to  support  it.  If  the  purpose  be  general,  and 
be  one  that  is  against  public  policy,  I  do  not  see  how  it 
can  stand."  On  a  subsequent  day  Lord  Eldon  observed, 
on  its  being  stated  that  the  Plaintiff  had  commenced  a 
suit  in  the  Ecclesiastical  Court  for  the  restitution  of 
conjugal  rights  (ft) :—  **  That  leads  to  a  most  important 
question ;  whether  deeds  of  this  kind  do  or  do  not  raise 
such  an  equity  between  a  husband  and  wife,  as  to 
authorize  this  Court  to  prevent  them  from  proceeding  in 
the  Ecclesiastical  Court ;  for  unless  it  can  be  carried  to 
that  length,  I  do  not  see  how  they  can  be  supported. 
I  believe  there  was  a  case  where  Lord  Bathurst  made 
such  an  order;  but  that  it  was  the  only  one."  Ultimately 
Lord  Eldott  decided  that  the  validity  might  be  tried  at 
law,  but  refused  to  direct  a  case. 

Westmeatk 
(a)  Jacob,  p.  136.  (6)  lb.  p.  139. 
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Westmeath  ▼.  Westmeaih  afterwards  came  on  in  the 
House  of  Lords  upon  appeal  from  a  decree  in  the  High 
Court  of  Chancery  {a),  when  Lord  Mdan  again  repeated 
the  difficulty  he  felt  as  to  the  validity  of  such  deeds. 

In  Warrender  r,  Warrender  {b).  Lord  Lyndhurst^  after 
determining  that  Lady  WarrenderCs  domicile  was  in 
Scotland,  says, ''  that  point  being  established,  the  sub- 
sequent deed  of  separation  amounts  to  nothing  more 
than  a  mere  permission  to  one  party  to  live  separate 
from  the  other,  not  a  binding  obligation  in  the  eye  of 
the  law,  and  there  the  matter  rests.  It  confers  no 
release  of  the  marriage  contract  on  either  party,  and 
neither  can  thereupon  presume  to  violate  it.  The  letter 
of  Sir  Oeorge  Warrender  cannot  alter  the  principle  of 
law.  The  strongest  articles  of  separation  may  be  drawn 
up  and  signed  with  full  acquiescence  of  husband  and 
wife,  yet  he  may  sue  her  and  she  may  sue  him  not- 
withstanding. It  is  at  the  most  a  mere  temporary 
arrangement,  a  permission  to  live  elsewhere;  but  the 
legal  domicile  remains  as  it  was.  One  may  pledge 
himself  not  to  claim  or  institute  a  suit  for  conjugal 
rights ;  but  he  cannot  be  bound  by  any  such  pledge, 
for  it  is  against  the  inherent  condition  of  the  mar- 
riage state,  as  well  as  against  public  policy.  It  is  said 
that  Lord  Eldon,  in  the  case  of  Tovey  v.  Lindsay  in 
this  house  (c),  threw  some  doubt  on  the  principle  and 
seemed  inclined  to  give  effect  to  those  deeds  of  separa- 
tion ;  but  I  am  of  opinion,  on  the  authority  of  cases 
deliberately  decided  by  that  noble  Lord  himself,  that  the 
deed  of  separation  here  cannot  affect  the  domicile,  or  any 
other  condition  inherent  in  the  relation  of  husband  and 
wife,  or  be  any  bar  to  the  husband's  suit." 


This 


(a)  1  Dow.  if  C.  519.  176-180. 

(6)  2  Clark  if  Fin.  p.  661  ;  (r)  1  Daw.  117. 

and  tee  SvgdeH,"t  Bouu  cf  L»rds, 
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1861.  This  and  the  language  of  Lord  Brougham  in  the  same 

case  (a)  are  perfectly  inconsistent  with  the  notion  that  this 
Court  would  interfere. 

In  Frampton  ▼.  Frampton  (ft),  it  was  held  that  a  deed 
of  separation  was  not  void  on  account  of  the  absence  of 
a  covenant  on  the  part  of  the  trustees  to  indemnify  the 
husband,  and  that  a  direct  trust  impressed  on  property 
by  such  an  instrument  was  eflTectual ;  but  Lord  LangdaU 
distinctly  expressed  his  opinion  that  an  agreement  to 
live  separate  "  is  against  the  policy  of  the  law  and  will 
not  be  executed  in  this  Court,"  though  he  says  ''  that 
contracts  founded  on  that  motive  have,  in  numerous 
cases,  been  enforced,  both  at  law  and  in  equity."  He 
then  refers  to  the  perplexities  involved  by  enforcing  the 
minor  parts  of  agreements  to  separate  and  repudiating 
the  principal  and  essential  part  and  motive  for  them. 

Wilson  V.  Wilson  (c),  contains  nothing  on  the  point, 

except  on  the  last  occasion,  in  its  early  stages  it  involved 

no  such  question  as  the  present.     The  injunction  did  not 

prevent  the  husband's  proceeding  in  the  Ecclesiastical 

Court,  but  prevented  his  forcing  his  wife  to  proceed  in 

her  suit  there  (d),  so  as,  in  the  result,  to  destroy  his  own 

agreement.      The  deed  to  carry  into  effect  articles  of 

separation  contained  a  covenant  by  the  husband  that 

he  would  not  compel  his  wife  to  cohabit  with  him  by 

ecclesiastical  censures  or  proceedings,  and  it  was  held 

that  this  was  the  ordinary  frame  of  such  a  deed,  and 

that  it  had  been  properly  introduced,  but  it  left  entirely 

open  the  nature  of  the  remedy  in  case  of  a  breach,  and 

it  certainly  did  not  decide  that  this  Court  would  enjoin 

the  husband  from  proceeding  in  the  Ecclesiastical  Court. 

Lord  SL  Leonards  expressly  8ays(e),  that  it  does  not 

follow, 

{a)  2  a  if  Fin.  pp.  527,  528.      Cat.  538,  and  5  H.  of  L.  Cas,  40. 
(6)  4  Bern.  287,  203.  (d)  See  22  Beav.  360. 

{€)  14  Sim.  405;  I  H.  of  L.         (t)  bE.qfL.  Cat.  p.  61. 
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follow,  because  he  is  coinpelled  to  enter  into  such  a 
covenant  that  the  Court  would  enjoin  him  from  breaking 
it  He  saysy  ''The  Courts  I  apprehend,  would  leave 
him  to  answer  any  action  that  might  be  brought  for 
damages  upon  the  covenant.  What  amount  would  be 
recovered  would  be  another  question." 

The  Court  has  gone  this  length :  it  will  decree  the 
execution  of  a  deed  of  separation  in  pursuance  of  a 
contract  and  introduce  all  usual  covenants, — ^it  will,  as 
regards  property  comprised  in  it,  enforce  the  deed  ;  but, 
as  regards  the  breach  of  covenant  against  proceeding  in 
the  Ecclesiastical  Court,  it  will  leave  the  parties  to 
their  legal  remedy  on  the  covenant.  Lord  Brougham*$ 
opinion  is  in  accordance  with  this. 

Sanders  v.  Rodway  (a),  lefl  the  present  point  un« 
touchod,  it  was  an  application  merely  to  restrain  per- 
sonal annoyance  and  violence  to  the  wife;  and  that 
case  called  forth  some  observations  to  be  found  in  the 
Jurist  (6). 

Lord  Chelmsford  in  Vansitiari  v.  VansUtart  (c),  ob- 
serves, that  "  separation  deeds  are  contracts  of  a  very 
peculiar  kind,  which  are  rather  tolerated  than  sanctioned 
by  law,"  and  that  **  no  Court  would  restrain  a  suit  by 
-either  husband  or  wife  for  a  restitution  of  conjugal  rights 
after  the  execution  of  an  agreement  for  separation." 

Storey  {d)  considers  that,  if  a  deed  of  separation 
contains  a  covenant  purporting  to  preclude  the  parties 
from  any  future  suit  for  the  restitution  of  conjugal 
rights,  the  covenant  will  be  utterly  void. 

In 

ia)  1 6  Beav,  207,  and  22  L.  J.,  (e)  2  De  Gtx  8f  Jones,  p.  255. 

CA.  230.  {d)  2  £9.  Jur.  605. 

(6)  Vol.  16,jMirf  2,p.445. 
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In  Burges  Commentaries  (a),  it  is  said,  that  stipula* 
tions  not  to  institute  a  suit  for  restitution  of  conjugal 
rights  are  void  in  the  Ecclesiastical  Courts,  and  are 
ineflfectual  against  the  wife  personallyi  and  therefore 
^'  it  is  difficuU  to  understand  how  they  can  be  enforced 
against  the  husband.'* 

Although  the  present  state  of  the  law  does  appear 
to  involve  apparently  some  difficulties,  perplexities  and 
anomalies,  which  Sir  William  Grants  Lord  Eldon  and 
Lord  Langdale  pointed  out,  and  though  there  are 
strong  reasons,  if  the  matter  were  res  Integra,  why  the 
Court  should  not  interfere  at  all  in  such  cases,  still,  it 
must  be  conceded,  that  this  Court  has  interfered,  but 
its  interference  has  been  limited  within  certain  de6nite 
bounds,  consistent  with  a  strict  adherence  to  the  rules 
of  public  policy  regulating  the  matrimonial  status. — It 
will  interfere  in  respect  of  property,  but  it  has  never 
enforced  a  permanent  or  perpetual  separation,  or  inter- 
fered upon  grounds  which  have  been  disallowed  by  the 
proper  forum.  This  application  ought,  therefore,  to  be 
refused. 

Mr.  Lloyd  in  reply. 


ITie  Master  of  the  Roli^. 

Bee.  3.  This  is  a  motion  on  behalf  of  the  wife  to  restrain  her 

husband  from  prosecuting  a  suit  in  the  Divorce  Court 
instituted  by  him  for  a  restitution  of  conjugal  rights. 

The  marriage  took  place  on  the  11th  o^  November , 
1858.  The  deed  was  made  between  the  husband  of  the 
first  part,  the  wife  of  the  second  part,  and  two  trustees 
for  her  of  the  third  part.     Sufficient  consideration  is  not 

wanting 
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wanting  for  the  Falidity  of  the  deed,  and  by  it  the  I86L 
husband  corenants  in  these  words  :*-''  that  it  shall  be 
lawful/'  kc,  [see  ante^  p.  90].  He  has  now,  in  direct 
violation  of  the  covenant,  instituted  a  suit  to  enforce  a 
restitution  of  conjugal  rights,  to  compel  his  wife  to 
return  to  live  with  him.  She  has  endeavoured  in  vain, 
in  the  Divorce  Court,  to  set  up  this  covenant  of  his  as 
a  bar  to  his  suit;  the  Court  has  treated  it  as  irrelevant 
and  ordered  it  to  be  expunged  from  the  record.  As 
a  last  resource,  she  comes  here,  to  seek  the  aid  ot  this 
Court  to  compel  her  husband  to  perform  the  covenant 
he  has  entered  into,  and  to  abstain  from  doing  what  he 
has  solemnly,  and  for  a  sufficient  consideration,  engaged 
that  he  will  not  do. 

On  a  cursory  examination  of  the  authorities  relating 
to  this  subject,  the  law  with  respect  to  it  appears  to  be 
in  a  singular  state  of  anomaly.  There  are  numerous 
cases  which  appear  to  be  more  or  less  conflicting;  in 
some  a  principle  is  enunciated  which  appears  not  to  be 
followed  out  in  its  consequences.  On  a  closer  exami- 
nation of  them,  much  of  this  apparent  discrepancy  dis- 
appears and  the  real  differences  seem  to  be  reduced  to 
somewhat  narrow  limits. 

It  would,  in  my  opinion,  be  a  needless  waste  of  the 
public  time,  if  I  were  to  enter  into  a  minute  examination 
of  these  cases,  but  without  making  any  such  detailed 
reference  to  them,  I  think  that  it  may  be  stated  that  the 
following  propositions  are  settled  law  on  the  subject : — 

First,  that  a  Court  of  Equity  will  not  enforce  the 
specific  performance  of  a  contract  for  separation  of  hus- 
band and  wife. 

Secondly,  that  a  covenant  entered  into  by  the  husband 

for 
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1861.  for  a  sufficient  consideratioiiy  by  which  he  undertakes 
not  to  molest  the  wife  but  allow  her  to  live  as  a  single 
woman,  will  be  enforced  by  the  Court. 

Thirdly,  that  such  a  covenant  will  be  recognized  and 
acted  upon  in  Courts  of  Law,  both  by  writ  of  habeas 
corpus  and  by  action  or  otherwise,  in  such  manner  as 
may  be  most  in  accordance  with  the  practice  of  these 
Courts,  Lord  Rodney  v.  Chambers  (a) ;  Chambers  v» 
Caulfield  (6),  and  several  other  cases  that  may  be  cited 
are  instances  of  this.  I  have  myself,  lately,  in  Sanders 
V.  Rodway{c),  interposed,  by  injunction,  to  prevent  the 
husband  from  molesting  his  wife  in  violation  of  his 
covenant  to  that  effect. 

A  fourth  proposition,  which  also  aprpears  to  me  to  be 
settled  by  the  latest  decisions,  is,  that  a  covenant  by  the 
husband,  such  as  that  contained  in  this  deed,  that  he 
will  not  institute  proceedings  for  restitution  of  conjugal 
rights,  is  not  only  not  an  illegal  covenant,  but  that  this 
Court  will  compel  the  husband  to  enter  into  it,  if  it  be 
in  accordance  with  the  agreement  which  he  has  entered 
into.  This  last  proposition  is  established  by  Wilson  v. 
Wilson  {d\  where  the  House  of  Lords,  in  settling  the 
deed  of  separation  between  husband  and  wife,  in  pur- 
suance of  an  agreement  for  separation,  introduced  a 
covenant  by  the  husband  to  this  effect. 

What  the  value  and  effect  of  this  covenant  is,  when 
entered  into,  is  the  next  point  for  consideration,  and  on 
which  the  question  before  me  depends.  It  is  a  legal 
covenant  entered  into  by  the  husband  with  the  trustees 
for  the  wife ;  it  is  broken  by  him,  by  his  instituting  a 

suit 

(a)  2  E4ttU  283.  (c)  16  Beav.  207. 

(b)  6  Eatt^  244.  {d)  5  H.  of  L.  Cas.  46. 
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« 


Hunt 

9. 


suit  in  violation  of  it.  This  is  clear,  in  the  first  place,  1861 
that  the  husband  would  be  open  to  an  action  at  law  at 
the  suit  of  the  trustees,  and  it  is  equally  clear,  I  think, 
that  equity  would  not  interfere  to  restrain  an  action  so  Hunt, 
brought.  But  the  question  I  have  to  determine  is  this : — 
Will  equity  interfere  to  prevent  the  husband  from  com- 
mitting a  breach  of  that  covenant. 

On  one  side,  it  was  argued,  very  forcibly  and  very 
justly,  that  if  such  a  covenant  were  illegal,  the  Court 
would  not,  in  pursuance  of  an  agreement  to  that  effect, 
compel  a  husband  to  enter  into  it;  that  once  entered 
into,  it  is  the  constant  and  daily  practice  of  this  Court 
to  restrain  a  man  from  breaking  the  engagement  he  has 
solemnly  entered  into  for  a  sufficient  consideration, 
where  the  other  tribunals  of  the  land,  either  from  delay 
or  from  the  peculiar  nature  of  the  doctrine  or  practice 
of  those  Courts,  are  unable  to  afford  speedy  and  suffi- 
cient redress;  that  the  restraint,  by  injunction,  imposed 
on  a  man  not  to  sue  in  the  Ecclesiastical  Courts  is, 
by  well-recognized  principles,  no  interference  with  the 
Courts,  or  any  attempt,  on  the  part  of  equity,  to  arrogate 
to  itself  the  determination  of  questions  proper  to  be 
there  decided ;  but  that  it  is  a  restraint  imposed  on  a 
certain  individual,  conrpelling  him  to  aot  in  accordance 
with  those  -principles  of  equity  and  good  conscience 
which  are  administered  in  this  Court,  the  first  and  most 
sacred  of  which  is  a  strict  adherence  to  the  engage- 
ments he  has  entered  into. 

It  is  further  argued,  that  there  is  no  peculiar  dis- 
tinction between  suits  of  matrimonial  and  those  of  a 
testamentary  character,  so  far  as  the  principles  of  equity 
are  concerned;  and  that  although  this  Court  has  no 
jurisdiction  to  admit  wills  of  personal  estate  to  probate, 
or  revoke  the  probate  when  once  granted,  yet  that  it 
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1861.  would  be  easy  to  cite  many  casesi  in  which  a  man  might 
bind  himself  by  covenant  not  to  contest  the  probate  erf* 
a  will,  or  not  to  institute  a  suit  to  recall  probate  of  one 
admitted  to  probate,  which  covenant  would  be  enforced 
by  an  injunction  in  this  Court,  and  this  solely  because 
the  Courts  of  Law  could  not  afford  adequate  relief  in 
such  a  case,  and  because  the  Probate  Court  would  take 
no  cognizance  of  the  contract.  It  i&  observed,  that  the 
oases  on  which  the  Courts  of  Equity  issue  injunctions 
to  restrain  legal  proceedings  in  other  Courts,  all  rest  on 
the  same  principles,  that,  acting  on  those  principlesi  this 
Court,  in  many  cases,  several  of  which  were  cited  in  the 
course  of  the  argument,  have  enjoined  persons  not 
merely  from  commencing  actions  at  law,  but  from  filing 
bills  in  equity,  and  even  from  applying  to  the  legislature 
for  a  private  act  of  parliament. 

There  is  no  doubt  great  force  in  these  observations, 
nor  should  I  hesitate  to  carry  out  this  principle  to  the 
full  extent  of  its  legitimate  consequences;  but,  on  the 
other  hand,  it  is  of  great  importance  to  keep  well 
defined  the  boundary  between  interfering  with  the 
functions  of  another  court  of  justice  and  compelling  an 
individual  to  act  according  to  equity  and  good  con*- 
science.  This  Court  may,  in  a  proper  case,  prevent  a 
man  from  applying  to  the  legislature  for  a  private  act  of 
parliament  to  invest  him  with  certain  property  or  with 
certain  powers ;  but  this  Court  could  not,  by  injunction, 
prevent  that  same  person  from  applying  to,  and  inducing 
the  legislature  to  pass  the  same  act  of  parliament  as  the 
public  act  of  the  legislature,  if  it  thought  fit  so  to  do. 

So  also,  this  Court  would  not  restrain  a  man  from 
bringing  an  action  at  law,  on  the  ground  that,  inde- 
pendent of  any  act  or  conduct  of  his  own,  the  doctrines 
administered  by  the  Courts  in  such  matters  were,  in  the 

opinion 
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opinion  of  this  Court,  contrary  to  equity  and  good  1861. 
conscience.  So  it  is  important,  in  this  case,  that  this 
Court  should  attempt  to  do  nothing  that  could  by 
possibility  be  open  to  any  such  objection,  or  which  Hd«t. 
could,  in  any  respect,  appear  to  be  taking  on  itself  part 
of  the  jurisdiction  of  the  Court  of  Divorce.  This  prin- 
ciple is  clearly  established  in  all  the  cases,  namely,  that 
equity  has  no  power  of  interfering  with  questions 
exclusively  relating  to  the  conduct  of  husband  and  wife 
towards  each  other;  the  law  in  this  respect  is  exclu- 
sively administered  by  the  Ecclesiastical  Court,  and 
now,  by  act  of  parliament,  by  the  Divorce  Court. 
This  Court  cannot  determine  whether  a  husband  ought 
to  maintain  his  wife,  or  whether  they  should  live  apart; 
whether  they  ought  to  remain  apart,  or  return  to  cohabi- 
tation. No  conduct  of  the  parties  themselves,  no 
agreement,  on  the  part  of  either  of  them,  will  confer  on 
this  Court  such  a  jurisdiction ;  this  jurisdiction  exclu- 
sively lies  within  the  cognizance  of  the  Court  of  Divorce, 
which  Conrt  is,  and  must  be  treated  as  being,  best 
cognizant  of  the  law  and  justice  which  ought  to  be 
applied  to,  and. which  ought  to  regulate  such  cases. 

If  this  Court  enjoins  a  husband  from  instituting  a 
suit  for  restitution  of  conjugal  rights,  on  the  ground  of 
his  having  entered  into  such  a  covenant,  it  in  fact 
decides  that,  as  between  husband  and  wife,  the  covenant 
of  the  husband  with  the  trustees  is  a  bar  to  such  a  suit, 
although  the  Court  of  Divorce  may  determine,  and  has 
determined  in  this  case,  that  such  a  covenant  is  no  bar, 
and  indeed  cannot  affect  the  question.  It  might,  it  is 
true,  be  very  difficult  accurately  to  define  the  boundary 
of  the  jurisdiction  of  this  Court  in  such  cases. 

But  there  is  another  element  to  be  considered  in 
cases  of  this  description,  which  is  less  open  to  doubt, 
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I86I.  and  on  which  I  think  this  case  will  turn,  and  that  is, 
that  there  is  no  mutuality  in  covenants  of  this  descrip- 
tion. It  is  true  that  the  trustees  for  the  wife  covenant, 
in  like  manner,  that  she  will  not  institute  a  suit  against 
her  husband  for  the  restitution  of  conjugal  rights;  but 
it  is  not  her  covenant,  she  is  incapable  of  entering  into 
any  covenant  at  all,  and  it  is  the  fact  of  her  incom- 
petency to  do  so,  that  causes  the  intervention  of  trustees 
to  CFeate  a  valid  consideration  for  the  agreement  of 
separation.  If»  then,  the  wife  were  to  sue  the  husband 
for  the  restitution  of  conjugal  rights,  the  husband  would 
in  vain  apply  to  this  Court  for  an  injunction  to  restrain 
her  from  so  doing.  All  that  he  could  do,  would  be  to 
sue  the  trustees  for  a  breach  of  covenant,  on  their  part, 
and  he  would  have  to  defend  the  suit  in  the  Divorce 
Court  as  well  as  he  could.  If  this  Court,  therefore, 
were  to  restrain  the  husband,  it  would  be  reduced  to 
this  anomaly.  These  covenants  are  not  merely  to  all 
appearances  mutual,  but  in  reality  they  are  intended  to 
be  so,  and  in  truth,  they  are  entered  into  by  the  husband 
on  the  one  side,  with  the  wife  on  the  other,  who,  though 
legally  one  with  her  husband,  is,  for  this  purpose  and 
apart  from  all  legal  fiction,  as  distinct  a  person,  in  her 
individuality  and  intellectual  and  moral  character,  as 
her  husband  is.  If  the  Court  were  to  interfere,  it 
would,  in  these  cases  of  real  practical  mutuality,  restrain 
the  husband  if  he  sued,  but  would  not  restrain  the  wife 
if  she  sued.  If  the  Court,  which  has  in  so  many 
respects,  by  reason  of  its  own  peculiar  doctrines,  invested 
a  married  woman  with  the  rights  and  functions  of  a 
feme  sole,  were  to  hold  an  even  hand  between  the 
parties,  it  might  well  be  that  it  will  say,  as  it  cannot 
restrain  the  wife  from  suing,  so  it  will  not  restrain  the 
husband  from  suing;  but  in  both  cases  it  will  leave  the 
parties  to  their  remedies  at  law,  such  as  they  may  be. 
Accordingly,  this  seems  to  have  been  the  course  taken 
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by  Lord  St.  Leonards  in  Wilson  v.  Wilson  (a\  where  he  1861. 
states,  that  'Mt  does  not  at  all  follow,  because  the 
Court  of  Equity  compels  the  husband  to  enter  into  a 
covenant  that  he  will  not,  by  the  force  of  ecclesiastical  Hunt. 
censures,  compel  restitution  of  his  conjugal  rights,  that 
the  Court  would  enjoin  him  from  breaking  that  covenant 
which  he  has  entered  into;  the  Court,  I  apprehend, 
would  leave  him  to  agswer  any  action  that  might  be 
brought  for  damages  upon  the  covenant'' 

I  must  also  say,  that  having  carefully  examined  all 

the  cases,  I  cannot  find  a  single  case  where,  upon  a 

mere    covenant    of   this    description,    the  Court    has 

restrained  a  husband  from  suing  in  the  Ecclesiastical 

Courts  for  a  restitution  of  conjugal  rights.    There  are 

only  two  cases  where  anything  approaching  this  is  to  be 

found.     One  is  Boone  v.  Boone  {jb\  in  1755,  extracted 

from  the  register  book  by  Mr,  Munro,  where  it  appears 

that  an  injunction  of  chancery   was   awarded   by  the 

Court,  to  restrain  the  wife  from  suing  the  husband  for 

alimony  until  she  had  answered  his  bill.     That  was 

an  order  made  on  affidavit  of  service  of  the  notice  of 

motion  and  in  the  absence  of  the  Defendant,  and  it 

only  extended  until  the  bill  was  answered.    The  other 

is  the  case  of  Hill  v.  Turner  (e),  in  1737,  before  Lord 

Hardwicke.    That  was  a  case  where  a  woman  of  bad 

character  induced  an  infant  ward  of  Court,  while  in  a 

state  of  intoxication,  to  marry  her.    She  was  imprisoned 

for  the  contempt,  but  was  afterwards  liberated,  although 

without  paying  the  costs  of  the  contempt.    The  infant 

having  been  sent  abroad,  the  wife  sued  him  for  alimony 

and  restitution  of  conjugal  rights.     The  Ecclesiastical 

Court  pronounced  a  sentence  that  the  husband  should 

cohabit,  or  if  not,  that  he  should  pay  alimony,  and  the 

Court  made  a  further  order  on  the  guardian  accordingly, 

and 
(tf)  5  H.  of  L.  Ca,  61.  (c)  1  Atk,  515.      . 

(h)  Pott,  p.  122. 
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1861.  and  afterwards  pronoanced  a  sentence-of  excommunica* 
lion  against  the  guardian  for  not  paying  the  money  and 
against  the  infant  husband  for  not  receiving  his  wife. 
The  guardian,  who  was  tlie  mother  of  the  infant, 
petitioned  the  Lord  Chancellor  for  a  prohibition  to  stay 
the  proceedings.  The  Lord  Chancellor  refused  the  pro- 
hibition, which  could  only  be  granted  in  case  the 
Spiritual  Court  exceeded  its  jurisdiction,  which  was  not 
the  case;  but  he  ordered  that  the  wife  should  be 
restrained  from  proceeding  in  the  Spiritual  Court  against 
the  guardian  for  alimony,  and  also  from  proceeding 
against  the  infant  husband  for  a  restitution  of  conjugal 
rights  and  for  alimony,  and  he  ordered  that  on  applica- 
tion to  the  Spiritual  Court,  on  behalf  of  the  infant  and 
guardian,  to  absolve  them  from  the  sentence  of  ex- 
communication, the  wife  should  consent  thereto  in  the 
Spiritoal  Court. 

Sereral  of  the  observations  of  Lord  Hardwicke  on  this 
subject  appear  to  me  to  be  very  important^  He  says  (a), 
**  The  question  will  be,  whether  this-  is  not  a  particular 
case,  and  so  circumstanced  as  to  give  me  an  authority 
to  restrain  the  person  without  meddling  with  the  juris- 
diction of  the  Ecclesiastical  Court,  for  an  injunction, 
when  awarded,  does  not  deny,  but  admits,  the  jurisdic- 
tion of  the  Court  of  Common  Law,  and  the  ground  upon 
which  it  issues  is,  that  they  are  making  use  of  their  juris- 
diction contrary  to  equity  and  conscience;  the  same  with 
regard  to  the  Ecclesiastical  Court,  in  case  of  a  legacy 
left  in  trust,  where  the  trustee  is  suing  for  payment  into 
his  owa  hands,  the  Court  will  restrain  him,  out  of  regard 
to  the  interest  of  cestuis  que  trusty  and  will  do  it  like- 
wise in  the  case  of  a  portion  devised  to  a  daughter  upon 
marriage,  where  the  husband  is  suing  for  it  before  be 
lias  made  an  adequate  settlement ;  it  is  upon  this  footing 

I  shall 
(a)  1  Atk.  516. 
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I  shall  proceed,  fi»r  if  I  was  not  to  restrain  the  wire,  all  1861. 
the  care  the  Court  has  exercised  with  regard  to  the  estate 
and  person  of  the  infant  would  be  vain  and  useless.  It 
has  been  rightly  said,  that  this  Court  will  not  only  take  Huht. 
care  of  the  infant's  maintenance  and  education,  but  that 
he  does  not  marry,  likewise,  to  his  disparagement;  and 
although  there  is  no  particular  order  to  restrain,  yet  the 
marriage  is  a  contempt  of  the  Court"  His  Lordship  adds, 
''The  law  of  England  is  favorable  to  infants ;  no  decree 
shall  be  had  against  them  here,  bnt  what  they  may  shew 
cause  for  when  they  come  of  age;  this  Court  will  make 
strangers  accountable  to  iniknts,  in  case  they  take  upon 
them  to  receive  the  profits  of  their  estates ;  this  Court  can 
also  ascertain  the  quantum  of  an  infant's  maintenance, 
and  to  whom  it  shall  be  paid,  and  this  is  conclusive  to 
all  parties.  The  allegation  of  faculties  is  a  term  in  the 
Ecclesiastical  Court  in  regard  to  the  ability  of  an 
infant  to  allow  alimony,  and  is  according  to  the  quality 
of  the  persons  and  of  the  quantity  of  the  maintenance, 
it  is  this  makes  them  judges  of  the  application  of 
maintenance,  and  encroaches  upon  the  jurisdiction  of 
this  Court:  and  for  whom  have  they  now  interposed? 
For  the  benefit  of  the  wife,  who  has,  in  a  scandalous 
manner,  inveigled  an  infant  and  stolen  him  away  from 
the  Court;  but  though  I  cannot,  upon  a  petition,  pro- 
hibit the  Ecclesiastical  Court,  yet  I  will  restrain  the 
wife  from  proceeding  either  upon  the  excommanication 
pronounced  against  the  infant,  or  upon  the  excommunica- 
tion against  the  mother,  the  guardian  of  the  infant,  for  as 
there  is  a  certain  sum  allotted  for  his  maintenance,  the 
guardian  is  to  be  considered  as  very  little  more  than  the 
hand  of  this  Court,  for  if  the  guardian  applies  it  to  other 
purposes,  it  is  a  misapplication,  and  she  would  be  liable 
to  the  censure  of  the  Court.  Suppose  this  woman  had 
even  married  the  infant  in  a  fair  way,  and  with  the  con- 
sent and  approbation  of  friends,  still    there   ought  to 

have 
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have  been  an  application  to  this  Court  for  an  increase 
of  maintenance,  and  I  have  known  such  instances,  and 
it  is  highly  improper  to  institute  a  suit  in  the  Eccle- 
siastical Court  for  that  purpose." 

It  is  clear,  therefore,  from  this,  that  Lord  Hardwieke 
considered,  that  in  that  case,  the  suit  for  alimony  in  the 
Spiritual  Court  was  only  a  covert  mode  of  attempting  to 
take  away  from  the  Court  of  Chancery  its  jurisdiction 
and  control  over  the  infant  and  his  property,  and  to  do 
this  by  means  of  a  frauds  Lord  Hardwieke  accordingly 
interfered  to  prevent  this,  but  I  think  that  a  careful 
examination  of  the  passages  I  have  read  shew,  that 
the  Lord  Chancellor  intended  to  confine  his  interference 
to  a  question  of  property,  and  not  to  interfere  in  any 
respect  with  that  which  was  and  is  the  true  function  of 
the  Ecclesiastical .  Court  in  such  matters,  namely,  the 
determination  of  whether  the  husband  and  wife  should 
live  apart  or  together, 

I  am  by  no  means  prepared  to  say,  that  a  case  might 
not  be  made,  in  which  this  Court  would  restrain  a  suit 
for  alimony  in  the  Divorce  Court,  but  the  question  of 
whether  a  divorce  or  separation  shall  be  pronounced 
between  the  husband  and  wife,  or  whether  they,  living 
apart,  shall  be  at  liberty  to  compel  the  restitution  of 
conjugal  rights,  is  a  question  in  the  determination  of 
which  this  Court,  in  no  respect  and  under  no  circum- 
stances, interferes ;  short  of  this :  it  will  interfere  to 
enforce  all  valid  contracts  relating  to  them  while  sub- 
sisting, but  it  may  be,  as  was  observed  by  Mr.  Justice 
BuUer  in  the  case  of  Fletcher  v.  Fletcher  (a),  that  the 
sentence  of  restitution  by  the  Ecclesiastical  Court  will 
put  an  end  to  the  separation  deed  altogether,  if  so,  after 
that  sentence  is  pronounced  this  Court  will  not  interfere. 

Neither 
(fl)  2  Cox,  p.  107. 
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Neither  will  it  interfere  to  prevent  such  a  sentence  from 
being  pronounced  or  being  carried  into  execution ;  but 
short  of  this,  and  while  the  deed  is  subsisting^  it  will 
compel  the  due  performance  of  the  deed,  provided  the 
provisions  are  not  in  themselves  illegal,  as  they  were  in 
the  case  of  Vdnsitlart  v.  VansiUart  (a). 

Assuming  that  either  husband  or  wife  can  compel 
cohabitation,  as  long  as  they  choose  to  abstain  from 
doing  so,  they  must  conform  to  the  provisions  of  the 
deed.  There  is  nothing  illegal  in  this  separation  of 
husband  and  wife,  it  is  a  state  which  is  recognized  not 
only  at  law  and  in  equity,  but  even  in  the  Ecclesiastical 
Courts  themselves,  which  permit  the  compromise  of  a 
suit  for  restitution  of  conjugal  rights,  and  which,  where 
it  dismisses  a  suit  for  divorce  or  nullity  of  marriage,  does 
not  direct  any  return  to  cohabitation. 

There  being  nothing  illegal  in  this  separation,  the 
terms  by  which  it  is  to  be  regulated  will  be  recognized 
and  acted  upon  both  at  law  and  in  equity,  and  although 
the  parties  cannot,  by  covenant,  deprive  themselves  of  the 
right  of  afterwards  applying  to  the  Ecclesiastical  Court, 
to  effect  what  in  substance  is  a  determination  of  the 
deed,  still  they  may  enter  into  covenants  making  them- 
selves or  their  trustees  liable,  in  the  civil  tribunals  of  this 
country,  to  the  consequence  of  a  breach  of  their  cove- 
nant. It  was  on  this  principle  I  acted  in  the  case  which 
I  have  already  referred  to  of  Sanders  v.  Rodwayijb)^ 
where,  guarding  against  the  supposition  that  the  Court 
would  interfere  to  restrain  a  suit  foj  the  restitution  of 
conjugal  rights,  which  was  not  asked,  and  respecting 
which  I  expressed  no  opinion,  I  did  not  hesitate  to  restrain 
the  Defendant  from  violating  his  covenant,  by  molesting 
his  wife,  or  obtaining  possession  of  her  person  by  any 

means 

(a)  2  De  G.  4^  J.  249.  (6)  16  firov.  207. 
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1861.       tneans  other  than  those  of  a  regular  sentence  of  the 
proper  Ecclesiastical  Court. 

It  cannot  certainly  be  said,  that  the  state  of  the  law 
on  this  subject  is  free  from  anomaly  or  difficulty ;  but  I 
have  endeavoured  to  explain  the  view  I  take  of  this 
case,  which  compels  me,  in  the  present  instance,  to  re- 
fuse this  application,  but  I  shall  do  so  without  costs. 

The  counsel  before  me,  very  wisely,  on  both  sides  with- 
drew the  affidayits  which  related  to  matters  of  a  per- 
sonal character,  but  the  mere  fact,  that  the  parties  have 
been  advised  to  put  these  affidavits  on  the  file  of  this 
Court,  shews  bow  great  a  risk  this  Court  would  run  of 
usurping  the  ftmctions  of  the  Divorce  Court,  were  it  to 
entertain  this  question,  for  it  is  in  the  Divorce  Court,  and 
there  alone,  that  the  personal  conduct  of  the  husband 
and  wife  towards  each  other  can  be  material  in  cases  of 
this  description. 

I  have  had  argued  before  me  the  dry  legal  point, 
whether  a  Court  of  Equity  will  enforce,  by  injunction, 
the  covenant  of  the  husband  not  to  sue  for  a  restitution 
of  conjugal  rights,  that  point  alone  I  have  considered, 
and  I  am  of  opinion,  that  both  on  principle  and  autho- 
rity it  will  abstain  from  so  doing. 

I  shall  make  no  order  on  the  motion  (a). 

(a)  Reversed  by  Lord  Weii-  but  an  appeal  to  the  House  of 
Utfy,  L.  C,  llth  January,  1863,      Lords  is  pending. 

Note. — Pending  the  argument,  Mr.  Munro,  the  Registrar,  pro- 
duced the  following  note  of  a  ease  from  the  Registrar's  note  book  for 
JUi^f^Tcnn,  1756:— 

Loao  CHAHcgLLOR.  February  5,  1756. 

BOONE  V.  BOONE. 
Mr.  Attorney-General  prays  Defendant  may  be  stayed  by  order  from 
proceeding  in  the  Consistory  Court. 

Affidavit  of  notice. 

Mr.  Nares  for  Plaintiff. 

Affidavit  of  the  Plaintiff  Thomoi  Boone  read. 
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The  artidet  dated  10th  December,  1748,  read. 

Cur. — Let  an  injunction  be  awarded  to  stay  the  Defendant  from 
■Qii^  or  proceeding  in  the  Ecclesiastical  Court  for  recovering  of  any 
alimony  against  the  Plaintiff,  her  husband,  till  answer  and  further 
order  to  the  contrary. 


1861. 


Subsequently,  the  order  nude  on  that  occasion  was  produced,  wbkh 
was  in  the  following  terms : — 

**Upon  opening  of  the  matter  this  present  day  unto  the  Right 
Honorable  the  Lord  High  Chancellor  of  Great  Briimin,  by  Mr. 
AUortify-GeaeraLand  Mr.  Nam,  being  of  counsel  with  the  Plainti^ 
it  was  alleged,  that  differences  having  arisen  between  the  Plaintiff 
and  the  Defendant  Sarah  his  wife,  and  they  having  agreed  to  live 
teparate,  by  articles  dated  the  lOtb  Derem^,  1746,  between  the 
Plaintiff  of  the  first  part,  the  Defendant  Satah  of  the  second  part,  and 
the  Defendant  Francis  Newiand  and  WUiiam  Newland  deceased  of 
the  third  part,  the  said  Plaintiff  agreed  that  the  Defendant  Sarah 
should  live  separate  from  him,  and  that  he  would,  yearly  during  their 
joint  lives,  pay  to  her  further  use  25/.,  and,  in  default  of  such  pay- 
ment, the  said  Sarah  might  return  to  and  cohabit  with  him  ;  and  the 
said  Defendant  Francu  Jiewland  and  the  said  WUiiam  Newiand  did 
agree  to  indemnify  the  Plaintiff  against  any  debts  which  the  said 
Defendant  Sarah  sbould  contract  during  such  separation ;  and  the  said 
Defendant  Sarah  thereby  also  agreed  not  to  disturb  the  Plaintiff,  but 
that  she  would  continue  and  live  separate.  That  the  Plaintiff  hath, 
ever  since  the  said  articles,  regularly  paid  the  Defendant  Sarah  the  said 
25/.  per  annum,  notwithstanding  which,  in  order  to  oblige  the  Plaintiff 
to  increase  her  allowance,  she  hath  commenced  a  suit  against  the 
Plaintiff  in  the  Consistorial  and  Episcopal  Courts  for  the  restitution  of 
conjugal  rights.  That  the  Plaintiff  hath  since  exhibited  his  bill  in 
this  Court  against  the  Defendants  for  a  specific  performance  of  the 
said  i^eement  and  for  an  injanction,  to  which  the  Defendant  Sarah 
hath  appeared  and  obtained  a  commission  to  answer  in  the  country. 
It  was  therefore  prayed,  that  an  injunction  may  be  awarded  to  stay  the 
said  Defendant  Sarah  Boone* s  proceeding  in  the  said  suit  in  the  Con- 
sistorial and  Episcopal  Court,  or  in  any  other  of  the  Ecclesiastical 
Courts.  Whereupon  and  upon  hearing  the  said  articles,  dated  the  10th 
of  December,  1748,  an  affidavit  of  the  Plaintiff  Thomat  Boone^  and 
an  affidavit  of  notice  of  this  motion,  read,  and  what  was  alleged  by  the 
ooansel  for  the  Plaintiff,  his  Lordship  doth  order,  That  an  injunction  be 
awarded  to  stay  the  said  Defendant  Sarah  Boone  from  niing  or  pro- 
ceeding against  the  Plaintiff,  her  husband,  in  the  Episcopal  Court  for 
recovering  of  any  alimony  until  she  shall  fully  answer  the  Plainti^T'ft 
bill  and  this  Court  make  other  order  to  the  contr^."  Qeg.  Lib. 
1755,  A.,  fol.  164. 
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STEPHENS  V.  VENABLES.    (No.  2.) 

March  11,  13.  • 

A  legatee  rilHIS  cause  now  came  on  for  further  consideration, 
share  to  which  when  the  following  point  was  discussed: — 

titled*  under  George  Henry  VenabUs,  being  entitled  to  a  share  of 

his  father*!  the  residuary  estate  of  of  his  father,  by  a  writing  dated 
whogave  no-'  ^'^®  30th  of  Atay,  1854,  charged  all  moneys  that  were 
tice  to  the  ex-  coming  to  his  share,  on  a  final  division  of  the  property 
executor  in-      of  the  testator,  with  the  payment  of  1,60R  to  his  bro- 

dorsed  on  the  j^^^  Charles  John  Venables.  Notice  of  this  charge  was 
notice  that  he  ° 

hadnoobjec-    given   by    Charles  John    Venables    to   the   Defendant 

money  "*that*  Charles  Venables  (one  of  the  executors  and  trustees  of 

might  become    the  will),  on  the  1st  of  June.  1854. 
due"  to  the 
legatee  "  on 

bution  of  his  "  After  this,  George  Henry  Venables^  being  indebted  to 
father's  pro-      the   Plaintiffs,  his   bankers,  gave  them   the  following 

peny*       l  nere     . 

WM  at  thii  charge  : — 

time  a  prior  «  j„^  i2th,  1864. 

charge,  of  ' 

irhich  the  ex-  **  To  the  executors  of  the  late  William  Venables,  Esq. 

Uce*°bu^"he"°       "Gentlemen, — I  hereby  desire  and  authorize  you  to 

did  not  dis-       pay  Messrs.  Stephens,  Blandy  ^  Co.  [the  Plaintiffs] 

A,B.    The      ^^®  ^"™  ^^  1,000/.  out  of  my  money  coming  to  my 

executor,  on  a  share  in  the  final  division  under  the  will  of  my  late 

subsequent  oc* 

casion,  also  re-  father,  and  their  receipt  to  you  shall  be  a  full  discharge 

SflTattii*^  of  the  same.  ''Yours  respectfully, 

share  would  **  George  H.  Venables.'' 

certainly  be  as 

much  as 

1,500/.,  which       On  the  22nd  of  June,  1854,  this  letter  was  delivered 

turned  out  to  to  the  Defendant  Charles  Venables,  as  one  of  the  exe- 
be  erroneous.  cutors 

Held,  that  the  CUlors, 

executor  was 

not  liable  for  the  suppression  of  the  existence  of  the  first  charge  or  bound  to  make 
good  the  representation  as  to  the  value  of  the  share. 
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colors,  who  signed  a  memorandum  upon  it,  which  was 

as  follows: — 

Stephbms 

*'  I  can  have  no  objection  to  pay  all  the  money  my  *. 

nephews  may  order,  that  may  prove  due  to  them  at  the       (No.  2.) 
final  distribution  of  their  father's  property. 
"  22  Jtme,  1854.  «  C.  Venables."* 

The  executor  Charles  Venables  did  not,  upon  this 
occasion,  state  that  he  had  previously  received  notice  of 
any  other  assignment  of,  or  incumbrance  on,  the  share 
of  George  Henry  Venables  ;  but  it  did  not  appear  that 
he  had  ever  been  asked  that  question.  On  the  8th  of 
October f  1855,  the  Plaintiffs  caused  copies  of  the  order 
and  indorsement  to  be  again  sent  to  Charles  Venables^ 
with  a  letter  from  Mr.  Ford  (the  manager  of  the  Plain- 
tiffs' bank),  in  which,  after  referring  to  the  debts  due  to 
the  Plaintiff  from  George  and  Francis  Venables^ 
amounting  to  2,000/.,  he  stated  that  Charles  Venables 
had  informed  him  (Mr.  Ford),  when  he  met  him  about 
six  months  since,  as  follows: — *'  That  you  could  not  then 
say  positively  that  there  would  be  as  much  as  2,000/. 
coming  to  your  nephews,  at  the  division  of  their  father's 
property,  but  there  would  certainly  be  as  much  as 
1,500/.,  and,  therefore,  we  have  looked  upon  this 
security  as  for  that  value." 

In  August,  1857,  the  executors  made  a  final  dis- 
tribution of  the  testator's  property,  and  had  less  than 
1,000/.  to  pay  to  George  Henry  Venables. 

The  Plaintiffs  instituted  this  suit  in  November,  1859, 
they  insisted  that  Charles  Venables  and  George  Henry 
Venables,  by  reason  of  the  representations  made  by 
them  respectively,  and  of  their  conduct,  were  jointly 
and  severally  liable  to  make  good  such  representations, 
and  personally  to  pay  to  the  Plaintiffs  the  amount  of  the 

share. 
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18d2<  Bbare*  The  bill  prayed,  that  tbey  might  be  decreed 
personally  to  pay  to  the  Plaintiffs  the  amoont  which 
shoald  appear  to  have  been  payable  out  of  the  estate  of 
the  testator,  in  respect  of  the  share  of  George  Henry 
VenableSy  under  the  residuary  bequest,  to  the  extent  of 
the  sum  of  1,000/.,  with  interest  and  costs,  or  otherwise 
that  Charles  Venables  and  George  Henry  VenableSy 
and  each  of  them,  might  be  declared,  in  respect  of  their 
representations  and  conduct  with  respect  to  the  matters, 
liable  personally  to  pay  to  the  Plaintiffs  the  amount  of 
the  share,  to  the  extent  aforesaid,  and  might  be  ordered 
to  pay  the  same  accordingly. 

The  summons  to  f  ary  the  certificate  having  been  dis- 
posed of  (a)^  the  cause  now  came  on  for  further  con* 
sideration. 

Mr.  FoUett  and  Mr.  De  Gex,  for  the  Plaintiffs, 
argued,  that  the  indorsement  made  by  the  executor 
Charles  Venables^  on  the  22nd  of  June^  1854,  amounted 
to  a  representation  that  he  would  pay  to  the  Plaintiffs 
the  whole  of  the  nephew's  share,  and  that  there  was  no 
existing  charge  on  iu  That  tacit  assent  amounted  to  a 
representation,  and  that  the  executor  was  therefore 
bound  to  make  good  that  representation.  That  it  was 
his  duty  to  inform  the  Plaintiffs  of  the  prior  charge, 
and  that  by  his  neglect  to  do  so,  he  had  rendered  him- 
self responsible  to  the  Plaintiffs. 

Secondly,  that  the  statement  made  by  the  executor  in 
Mayy  1856,  that  the  share  coming  to  the  nephew  would 
certainly  be  as  much  as  1,500/.,  amounted  to  a  promise 
to  pay  that  sum,  and  that  the  forbearance  of  the  Plain- 
tiffs to  sue  was  a  sufficient  consideration  to  make  the 
trustee  liable. 

Mr.  Lloyd 
(a)  30  Beav.  625. 
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Mn  Llojfd  aiid  Mr.  Praulergast,  for  CharleB  Vtnabiegy 
argued  that  th«re  had  been  no  representation  or  under* 
taking  on  his  part,  and  that  there  was  no  duty  to  make 
anj  representation  as  to  mailers  not  inquired  after. 
That  the  other  representation  was  a  mere  voluntary 
estimate  hon&  fide  made. 

Mr*  FoUeit  in  reply* 

The  foUswring  anthorities  were  relied  on.  WiUm  r. 
GreenhiU  (a) ;  Smith  ▼.  ParkeM  (&) ;  Berrisford  r.  MU^ 
ward(jc)i  Nicholson  ▼•  Hooper  {d);  Money  v.  Jor-- 
dan(e);  Pichard y. Sears (f);  PulrfordrMichardsig); 
Burrowes  t.  Loch  (A)  ;  Ingram  v.  Thorp  (t) ;  Wallgrave 
▼.  Tehbs{1i)\  Slim  y.  Croucher(l);  Walker  v.  Sy- 
monda{m)  ;  Hobbs  v.  Norton  (n) ;  Mai^Us  ▼•  Dixon  (o). 


ITie  Mabteb  of  the  Rolls. 

I  think  that  on  the  evidence  of  this  case  I  cannot  March  13. 
charge  the  executors  and  trustees  with  any  more  than  t 
have  already  done.  I  not  only  adopt  the  decision  in 
Burrowes  v.  Loch  (p);  and  that  in  Slim  v.  Croucher{,q\ 
but  I  have  expressed  my  high  approbation  of  the  prin* 
ciple  on  which  they  rest,  which,  as  I  have  frequently 
observed,  is  that  on  which  the  doctrine  of  equity  mainly 
rests,  viz.  the  enforcement  of  truth  in  all  the  transactions 
of  mankind,  and  compelling  any  person  to  make  good 
his  assertion,  when  the  person  to  whom  it  has  been 

made 

(a)  29  Beav.  376.  (A)  10  Fei.  470. 

(h)  16  Beao.  115.  (t)  7  Hare,  67. 

(r)  2  Atk.  49.  *              {k)  2  Kay  ^  J.  313. 

(rf)  4  MuL  if  Cr.  179.  (/)  1  De  G.,  F.  *  J.  518. 

(e)  13  Beav,  229;    15  Beaif.          (m)  3  Swamt.  73. 

872;  2  De  Gex,  M.  ^  G.  318;  (n)  1  Vem.  136. 

5  HqfL.  Cas.  185.  (o)  3  U,  of  L.  Cat.  734. 

(/)  6  Ad.  if  El.  469.  (p)  10  Fcf.  470. 

te)  17  Beov.  87.  (9)  1  De  G.,  F.  ^  J.  518. 


Stsphbhi 

V, 
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1862.  made  has  acted  on  the  faith  of  it.  The  only  case  I 
know  in  which  that  principle  has  been  at  all  doubted  is 
Money  v.  Jorden  in  the  House  of  Lords  (a),  but  even  in 
Venablci.  that  case  Lord  St.  Leonards  dissented  from  the  two 
noble  and  learned  Lords  by  whom  the  decision  of  the 
Court  below  was  reversed,  a  decision  affirmed  by  Lord 
Justice  Knight  Bruce  {b),  previously  and  by  anticipa- 
tion approved  by  Lord  Langsdale  on  the  interlocutory 
motion  (c).  But  though  I  hold  the  principle  to  be  most 
valuable  and  one  to  be  strictly  acted  up^n,  I  am  of 
opinion  that  it  would  be  endangered  unless  the  Court 
required  that  the  words  of  the  person  whom  this  Court 
compels  to  make  good  his  assertion  should  be  clear  and 
unambiguous,  so  that  no  doubt  could  arise  as  to  the 
sense  rn  which  they  were  used.  Of  course  I  exclude 
all  cases  of  fraud,  where  words  are  used  for  the  purpose 
of  deception. 

Of  fraud  here  there  is  none,  and  the  only  question  is, 
what  is  the  meaning  of  the  words  used  by  the  Defendant 
Charles  Venables:  in  the  Brst  place,  he  wrote  this  on 
the  notice  of  charge : — 

^*  I  can  have  no  objection  to  pay  all  the  money  my 
nephews  may  order,  that  may  prove  due  to  them  at  the 
final  distribution  of  their  father's  property." 

I  think  that  it  would  be  a  very  strained  construction 
to  say,  that  by  these  words,  he  was  relinquishing  any 
charge  or  lien  then  existing  on  the  share  the  nephew 
might  have,  or  that  he  was  thereby  undertaking  to  pay 
the  share  relieved  from  any  charge  on  it  due  to  any 
other  person.  He  is  not  asked  whether  this,  of  which 
notice  is  given  him,  is  the  first  charge.  **  What  may 
prove  due  to  them"  means  what  the  nephews  would  be 

entitled 

(a)  5H.qfL.  Com.  185.  (c)  13  Beuv.  229. 

{b)  2  Dt  G.,  M.  ^  G.  318. 
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entitled  to  receive,  if  the  matter  were  to  be  and  coald 
be  settled  then.  If  the  payment  had  to  be  made  the 
next  day 9  the  trustees  might  well  say,  ^'  here  is  1,500/. 
coming  to  George  Henry^  but  I  have  received  notice  of 
an  incumbrance  upon  it  prior  to  yours,  and  if  you  dispute 
it  I  will  pay  it  into  Court  and  let  you  contest  the  matter." 

The  only  other  statement  made  by  the  trustee  is,  that 
which  is  mentioned  in  the  letter  of  Mr.  Ford  to  Charleg 
Venables  of  the  8th  of  October,  1843.  It  is  contended 
that  this  amounts  to  a  promise  that  the  share  should 
amount  to  a  certain  sum,  and  that  on  the  faith  of  the* 
promise,  the  Plaintiffs  forebore  taking  any  proceedings  to 
compel  the  payment  of  the  debt  The  letter  is  to  this 
effect : — '^  At  our  meeting  about  six  months'  since,  you 
{Charles  Venabks)  informed  me  Uhat  you  could  not 
then  say  positively  that  there  would  be  as  much  as 
2,000/.  coming  to  your  nephews  at  the  division  of  their 
father's  property,  but  there  would  certainly  be  as  much 
as  1,600/.'" 

I  do  not  think  that  this  amounts  to  an  engagement 
that  the  share  of  George  Henry  Venables  should  be  750/. 
It  is  obviously  an  estimate.  It  amounts  to  some  such 
expression  as  this : — ''  I  have  no  doubt  that  it  will  be 
750/, —  it  will  certainly  be  750/. — you  may  trust  to  its 
turning  out  so  much."  Any  such  expression  merely 
meant  a  mode  of  calculation  or  an  estimate,  and  it  does 
not  amount  to  an  undertaking  that  the  share  shall  be  so 
much  whatever  might  happen.  I  am  of  opinion  that 
the  words  ought  to  be  clear  in  order  to  charge  a  trustee 
with  the  amount.  I  cannot,  therefore,  charge  Charles, 
Venables  with  anything  more  than  was  really  coming  to 
the  nephew» 


VOL.  XXXI— I. 


130  CASES  IN  CHANCERY. 

1862. 


JONES  r.  RICKETTS. 

A  parchaae  of  TN  1850,  CtUherine  Jones  being  seised  of  a  freehold 

fnteJ^fw"^  property  called   ^recA/a-iMtf,  in    the  county  of 

2(>o/.waaiet  BrecM^  married  the  Defendant  RkhstU.    One  child 

■ole  ground  ^^\f  ^*B»  >°  Auguit,  1852,  born  of  the  marriage,  which 

^L^^^'d  ^^^  Plaintiff  insiated  waa  not  bom  alive,  the  Defendant^ 

88/.  len  than  however,  who  cluimed  to  be  tenant  by  the  curtesy,  said 

iti  real  value.  ^^^  j^  ^^  y^^  ^U^^  j^^^  ^^  shortly  after  its  birUu 

Catherine  Ricketts  died  in  AprU^  1853,  and  the  De- 
fendant, her  hnsband,  as  he  insisted,  then  became  tenant 
of  the  curtesy,  and  her  fether  Tkomas  Janee,  as  her  heir, 
became  entitled  to  the  reversion  in  fee» 


In  June,  1853,  the  Defendant  purchased  the  interest 
of  Thomas  Jones  for  200iL,  and  it  was  conveyed  to  him 
by  a  deed  dated  the  11th  otJune,  1853. 

Thomas  Jones  died  intestate,  in  December^  1859, 
leaving  the  Plaintiff  his  heir  at  law,  who,  in  December, 
1860,  instituted  this  suit  against  Ricketis^  insisting  that 
there  had  been  no  issue  of  the  Defendant's  marriage 
born  alive,  aad  that,  therefore,  the  Defendant  was  not 
tenant  by  the  curtesy.  The  bill  further  alleged  as 
follows  ;•— 

.  "  At  the  time  of  the  said  conveyance  of  the  1 1th  of 
June^  18S3,  of  the  interest  of  Thomas  Jones,  the  fether, 
in  the  said  messuage,  farm  and  lands,  in  consideration 
of  the  sum  of  200/.,  Thom<u  Jones  (who  had  been 
a  farmer  and  freeholder)  was  in  reduced  circumstances. 
He  was  at  that  time  i*esiding  with  the  Defendant  in  a 

dependent 
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dependent  positbn,  and  he  had  no  professional  advice        1862. 
or  aaaiBlance  with  respect  to  such  conveyaacei  except 
that  of  the  Defendant's  own  solicitor." 

''  The  messuage,  farm  and  lands  are  worth  the  sum  of 
1,000/.  at  the  least,  and  the  sum  of  200/.,  even  if  the 
same  had  been  paid,  was  a  wholly  inadequate  price  for 
Thomas  Jones*  interest  therein,  even  if  the  same  had 
been  reversionary.  But  the  Plaintiff  denies  that  the 
said  consideration  moneys  or  sum  of  200/.  was,  in 
reality,  paid  to  Thomas  Jones,  and  he  denies  that  the 
said  interest  was  reversionary,  for  he  says  that  the 
Defendant  was  not  tenant  by  the  curtesy,  because  the 
only  issue  of  the  said  marriage  was  a  still-born  child." 

The  bill  prayed  that  the  deed  of  the  11  tb  ot  June, 
1853,  might  be  declared  fraudulent  and  void,  that  the 
Plaintiff  might  be  let  into  possession,  and  that  the 
Defendant  might  account  for  the  rents. 

The  evidence  was  conflicting,  but  on  it  the  Court 
came  to  the  conclusion,  Ist,  that  the  child  was  born 
alive,  and  2ndly,  that  the  value  of  the  reversion  waB  38/. 
more  than  the  200/.  paid  for  it. 

Mr.  FoUeU  and  Mr.  R.  R.  A.  Hawkins,  for  the 
Plaiatiff,  argued,  first,  that  the  evidence  proved  that  the 
child  was  still-born;  and,  secondly,  that  the  purchase 
of  the  reversion  had  been  made  at  an  undervalue. 

Mr.  Selwyn  for  the  Defendant. 

Mr.  FoUett  in  reply. 

JBroc*  V.  Kellock  (a) ;  Foster  v.  Roberts  (J) ;   Perfect 

V.  Lane; 

(a)  3  Gif.  58.  (6;  29  Beav.  467. 

k2 
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V.  Lane  (a);  Edwards  v.  Burt{b);  Salter  ▼.  Brad- 
thaw  (c) ;  PaitCs  Case  (d) ;  Dyer  (e),  and  Co.  Lit.  29  b, 
were  cited. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Plaintiff  must  pay  the  costs 
of  this  8uit|  except  of  the  evidence  of  the  value  of  the  re- 
version,  as  to  which  he  has  failed. 

On  the  evidence,  I  think  that  the  child  was  born  alive. 
This  puts  an  end  to  the  whole  case,  except  the  point 
as  to  the  sale  of  a  reversion  at  an  undervalue,  and  which 
is  merely  raised  incidentally,  by  one  paragraph  of  the 
bill.  With  respect  to  the  evidence  as  to  value,  I  shall 
follow  the  case  of  Edwards  v.  Burt  (i),  and  give  no 
costs  to  either  side. 

I  think  the  evidence  sufficient  to  shew  that  this  was 
a  sale  of  a  reversion  at  an  undervalue.  Parts  of  the 
estate  are  put  at  twenty-five  years*  purchase,  which 
seems  to  be  small  for  a  freehold  property  in  Brecon* 
shire f  and  smaller  than  the  price  which  property  usually 
bears  there,  and  though  it  is  put  at  that  price,  the  timber 
included,  two  witnesses  say  it  was  38/.  (that  is  rather 
less  than  one-fifth)  under  its  value,  the  price  paid  for 
it  being  200/.  I  am  clear,  after  Edwards  v.  Burt  (b\ 
it  is  impossible  that  the  sale  of  this  reversion  can  stand. 

I  will  order  the  property  to  be  conveyed  on  payment 
of  the  200/.  and  interest  at  5L  per  cent.,  and  the  Plaintiff 
must  pay  the  costs  of  the  suit,  other  than  those  of  the 
evidence  which  I  have  named. 

{a)  30  Beav.  197.  {d)  8  Co,  Rep.  34. 

(6)  2  De  G,,  M.  «  G.  55.  (e)  25  6,  eate  159. 

(0  26  Beav.  161. 
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March  21   24 

LANG  V.  GISBORNE.  May  13, 24, 

29. 
TN  1860,  the  Plaintiff  took  out  a  patent  for  a  "self-  AP>n^«n^<» 
"^    registering  target."    The  object  of  this  invention  i„  ^  book  pub- 
was  to  enable  a  person,  firing  at  a  target,  to  ascertain,  ^^^  ^ 
instantaneously,  the  spot  struck  by  his  ball,  without  the  of  which  were 
intervention  of  a  signal  man  stationed  at  the  target.  J^^J^,^*" 
This  was  effected  by  making  the  target  in  distinct  seg-  bookwHer,  for 
ments,  which  by  a  movement  caused  by  the  impact  of  aiauhis  wu  a 
the  ball,  completed  the  electric  current  passing  through  publication  of 
Wires  connectnig  the  target  wUh  a  dial  placed  near  the  and  that  no 
marksman.    By  these  means,  the  needle  of  the  dial  ^'^'i^^^l^' 
instantly  indicated  to  the  marksman  the  segment  struck  wards  betaken 

by  the  ball.  T^^iJX^ 

Muie  inyen- 

The  Plaintiffs  filed  this  bill  in  1862,  to  restrain  the  *''*"' 
Defendant,  who  had  taken  out  a  patent  for  a  similar 
invention,  and  had  manufactured  similar  targets,  from 
infringing  the  Plaintiff's  patent. 

The  Defendant  insisted  that  there  was  no  novelty  in 
the  Plaintiff^s  invention,  and  he  proved  that  in  1867 
the  Vicomte  du  Mancel  published  a  book,  written  in 
French,  in  France,  containing  a  description  of  a  target 
similar  to  the  Plaintiff's,  which  had  been  invented  by  a 
Monsieur  de  Breites.  The  assistant  of  Mr.  JBailliere,  a 
bookseller  in  Regent  Street,  London,  proved  that  he 
had  sold  copies  of  this  work,  which  he  had  received 
from  France :  one  copy  to  Professor  Wheatetone  on  the 
31st  of  December,  1857;  a  copy  to  the  University 
library  at  Cambridge  on  the  6th  of  May,  1868;  a  copy 
to  Dr.  Richardson,  of  Newcastle,  on  the  2l8t  of  May, 

1858, 
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1858,  and  another,  which  he  could  not  trace,  on  the 
30th  of  March,  1859,  and  others  which  he  could  not 
trace,  and  that  he  had  had  the  book  almost  invariably 
in  stock. 

Mr.  Selwyn,  Mr.  Hemming  and  Mr.  71  Aston  for  the 
Plaintiff. 

Mr.  Orove,  Mr.  Hindmarch  and  Mr.  Locock  Webb 
for  the  Defendant 

The  following  cases  were  (Aied:— Carpenter  v. 
Smith  (a) ;  Jones  v.  l^earce  (i) ;  Stead  v.  Williams  (c) ; 
Russell  V.  Cowley  (d);  Crane  v.  Price  (e);  Stead's 
Patent  (J);  Belts  v.  Menzies{g)]  Perkins'  Patent (h); 
3^4  Will  4,  c.  83,  s.  2. 

The  Master  of  the  Rolls. 

Before  I  6 n ally  dispose  of  this  case  I  propose  to  read 

the  affidavits,  but  I  will  now  state  my  view  of  the  law 

and  the  general  view  I  take  of  the  evidence.     In  the 

first  place,  my  opinion  of  the  law  is  this: — Assuming  for 

this  purpose,  that  De  JBrettes*  plan  is  identical  with  the 

Plaintiff^s;    it  appears   that  the   book   describing  De 

Brettes^  plan  was  published  in  Parts  in  the  latter  part 

of  December f  1857,  that  it  was  sent  over  to  this  country, 

and  that  three  copies  were  sold,  one  in  the  month  of 

December  o{  the  year  1857  to  Professor  Wheatstone,  one 

on  the  6th  of  May  following  to  the  public  University 

Library  at  Cambridge,  a  third  to  Dr.  Richardson  at 

Newcastle  and  a  fourth  to  some  gentleman,  whose  name 

the  witness  does  not  remember,  in  March,  1859 ;  so  that 

all 

(a)  9  Mee.  *  W.  301.  (f)  1    Wehit.  Pat.   Ca.  377, 

{b)  1  Webst.  Pat.  Ca.  122.  393. 

(c)  7  Man.  Sf  Gr.  818.  (J)  2  Webti,  Pat,  Ca.p.  156. 

{d)  I  Web$t.  Pat.  Ca.  459.  (#)  8  EU.  ^  B  923. 

(1;  2  Webtt.  Pat.  Ca.  6. 
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ftll  foar  were  aold  previous  to  the  provisional  and  the       1862. 
complete  specification  of  the  Plaintiff's  invention.  ^^^^^ 

X4A9Q 

In  my  opinion  there  are  two  modes  by  which  an  in-  Gusoaiia. 
vention  may  be  made  public.  One  is  by  such  user  aa 
would  alone  make  it  a  part  of  the  stock  of  public  in- 
forroation,  and  the  other  is  by  the  simple  fact  of  what 
in  law  is  called  **  a  publication."  I  am  of  opinion,  that 
the  true  result  of  the  cases  is  this: — that  the  observa- 
tions to  be  found  in  them  as  to  the  circumstances  which 
make  an  invention  become  a  part  of  the  stock  of  public 
information  apply  to  those  cases  where  somebody  has 
used  the  invention,  not  for  the  purpose  of  experiment, 
but  for  the  purpose  of  really  making  use  of  it  as  a  com- 
plete invention. 

It  is,  no  doubt,  extremely  difficult,  in  these  cases,  to 
distinguish  accurately  where  the  use  of  an  invention  for 
the  mere  purpose  of  experiment  stops,  and  the  employ- 
ment or  user  of  it  as  a  completed  invention,  which  the 
inventor  thinks  cannot  be  made  more  perfect,  begins. 
But  I  think  that  all  the  observations  in  the  cases  cited, 
which  have  been  commented  on  before  me,  have  refer- 
ence to  that 

I  am,  however,  of  opinion,  that  a  publication  takes 
place  when  the  inventor  of  any  new  discovery,  either  by 
himself  or  by  his  agents,  makes  a  written  description  of 
it  and  prints  it  in  a  book  and  sends  it  to  a  bookseller's  to 
be  published  in  this  country.  I  am  of  opinion  that  it  is 
not  at  all  necessary  to  establish  the  fact  that  one  volume 
of  that  book  has  been  sold,  for  I  think  that  as  soon  as 
an  inventor  informs  the  public  of  what  his  invention 
consists,  and  prints  it  in  a  book  which  he  sends  to  a 
publisher  to  sell,  from  the  moment  that  the  book  is 
exposed  for  sale  in  the  bookseller's  shop,  there  becomes, 
in  point  of  law,  a  complete  publication  of  the  invention. 

I  wish 
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1862.  I  wish  to  state  the  point  as  broadly  as  I  can,  because, 

in  case  this  matter  should  go  any  further,  it  is  very  de- 
sirable that  there  should  be  no  ambiguity  as  to  my 
opinion  with  respect  to  the  law  on  the  subject  That 
being  my  opinion,  how  would  it  stand  if  this  were  the 
case  or  a  publication  in  England  by  an  English  inventor? 
In  my  opinion  there  is  no  difference  between  a  foreign 
inventor  and  an  English  one,  if,  when  the  inventor  is  a 
foreigner,  he  publishes  the  book  in  a  foreign  language 
and  sends  it  over  to  a  bookseller  in  this  country  for  the 
purpose  of  being  sold.  I  think  that  as  soon  as  the 
work  is  offered  for  sale  in  the  public  shop  of  a  bookseller 
in  this  country,  that  becomes  a  publication  of  the  inven- 
tion. It  would  be  impossible,  in  my  opinion,  to  arrive 
at  any  other  result  without  producing  the  most  inex* 
tricable  difficulties  in  the  law.  If,  by  proof  of  publica- 
tion, is  meant  that  it  is  necessary  to  prove  that  several 
persons  in  Englind  have  bought  the  book  sold  in 
England^  and  have  then  read  it  and  made  themselves 
acquainted  with  the  contents  of  it,  in  many  cases  of 
scientific  works  this  proof  would  be  doubtful,  if  not  im- 
practicable. It  would  be  obviously  extremely  difficult 
to  prove  how  many  persons  had  bought  the  book ;  but 
the  mere  purchase  would  be  nothing  if  no  one  had  read 
it,  and  it  would  be  impossible  to  say  to  how  many  per- 
sons it  had  been  lent  and  read.  Here  I  have  it  proved 
that  a  public  library  in  one  of  the  large  universities  of 
England  had  actually  bought  the  book.  It  is  possible 
that  a  thousand  persons  may  have  read  and  considered 
it  before  the  Plaintiffs  had  made  their  invention,  but  if 
it  be  so,  how  can  that  fact  be  proved  ?  The  Court  would 
be  involved  in  inextricable  difficulty,  if  the  burthen  of 
proof  were  thrown  on  a  person  who  had  made  an  inven* 
tion  public,  so  far  as  he  was  able  to  do  so,  to  shew  that 
the  public  themselves  had  appreciated  the  invention  by 
buying  the   book,  or  had  made   the  knowledge  of  it 

common 


CASES  IN  CHANCERY.  137 

common  to  other  persons.  It  is  obvious  the  principle  1862. 
cannot  be,  that  those  persons  only  who  have  read  the 
book,  or  who  have  heard  the  details  of  it,  are  entitled  to 
make  use  of  it;  and  yet  upon  what  possible  principle 
could  the  persons  who  have  bought  the  book  have  ascer- 
tained the  nature  of  the  invention,  and  who  intend  to  avail 
themselves  of  it  in'  this  country,  be  deprived  of  the 
opportunity  of  doing  so,  consistently  with  any  rule  of 
law  which  is  applicable  to  such  cases. 

I  am  of  opinion,  therefore,  in  this  case,  the  Vicomte 
du  MonceVs  book  was  a  complete  publication  of  De 
JBreites'  plan,  as  described  in  that  book,  as  soon  as  it 
was  oflfered  for  sale  in  this  country. 

The  next  question  is,  whether  the  Vicomte  du  Mon- 
ceVs book  does  practically  describe  the  PlaintifTs  in- 
vention. I  have  no  doubt  that  the  Plaintiff  did  invent 
this  process;  but  the  question  is,  whether  he  was  the 
first  inventor,  for  if  it  is  described  in  this  work,  then  he 
was  not  the  first  inventor. 

[The  Court  here  examined  the  evidence,  and  came  to 
the  conclusion,  that  the  principle  of  De  Brettes'  inven- 
tion was  identical  with  the  Plaintiff's,  and  that  if  the 
the  PlaintifTs  patent  had  preceded  the  publication  of 
De  JBrettes^  invention,  the  user  of  the  latter  would 
have  been  an  infringement  of  the  PlaihtifPs  patent.] 

That  being  my  view  of  this  case,  it  is  impossible  for 
me  to  hold  that  this  is  a  good  patent,  or  that  the 
Plaintiff  was  the  first  and  true  inventor.  It  appears  to 
me  that  the  first  invention  of  the  principle  was  made  by 
De  Brettes,  that  it  was  published  first  in  France  by  the 
Vicomte  du  Moncel,  and  that  afterwards,  in  December, 
1857,  it  was  published  in  this  country  and  made 
common  property  here.    It  is  obvious  that  the  greater 

or 
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or  less  amount  of  aser  by  the  paUic  of  the  ioformation 
contained  in  this  book  cannot  affect  the  question  of  law 
whether  a  publication  had  actually  taken  place. 

I  shall  look  through  the  affidavits  and  mention  the 
case  again. 


The  Master  of  the  Rolls. 

May  28.  I  have  very  carefully  gone  through  this  case  again, . 

but  I  see  nothing  to  alter  the  opinion  which  I  expressed 
at  the  hearing.  This  is  obviously  one  of  those  very 
hard  cases  which  constantly  occur  in  relation  to  patents. 
A  gentleman  invents  a  mode  by  which  he  can  make  a 
target  self-registering,  so  that,  as  soon  as  the  target  is 
struck  by  the  ball,  it  shall  register,  upon  an  index  close 
to  the  marksman,  the  spot  where  the  target  has  been 
struck.  He  thereupon  takes  out  a  patent  at  a  con- 
siderable expense,  but  it  afterwards  turns  out  that  the 
very  thing  had  already  been  discovered,  and  that  in  the 
work  of  the  Vicomte  du  Moncel  the  process  of  making 
a  self-registering  target  is  described  as  invented  by  M. 
De  Breiies,  which  in  principle  is  precisely  the  same  as 
that  invented  by  the  Plaintiff.  I  think  it  obvious 
that  the  principle  of  both  is  really  exactly  the  same* 
Witli  the  regret  which  I  always  feel,  in  cases  where  a  per- 
son has  exercised  great  ingenuity  and  skill  in  making 
a  useful  invention,  but  afterwards  finds,  to  his  great  loss 
and  detriment,  that  it  has  been  invented  before  hand,  I 
must  say  that  I  cannot  sustain  this  patent 

The  real  and  only  question  in  this  cause  is  that  upon 
which  I  have  already  very  decidedly  expressed  my 
opinion,  which  is  confirmed  by  further  reflection;  it 
is,  whether  the  fact  of  Vicomte  du  Moncets  book 
having  been  sent  to  this  country  and  publicly  exposed 

for 
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for  sale  in  an  ordinary  bookseller's  shop,  and  bought  by 
several  persoDs,  and  among  others  by  two  public  libraries, 
amoants  to  a  publication  of  the  invention  here ;  because 
so  long  as  it  remained  in  France  it  was  not  a  publica- 
tion of  it  in  this  country.  I  have  already  expressed  my 
opinion  that  it  was  a  publication  of  the  invention,  and  I 
retain  thai  opinion  still. 

It  follows  that  I  cannot  treat  this  as  a  valid  patent. 


In  re  HAYLFS  ESTATE.  jprU29. 

May  12. 

TN  December^  1671,  Robert  Hayle  and  his  wife  con-  By  a  decree 

"*•     veyed  certain  lands  to  twelve  trustees,  in  trust  to  ShelruSeet  of' 

pay  the  rents  to  the  rector  and  churchwardens  for  the  a  charity  for 

benefit  of  the  poor  inhabitants  of  the  parish  o{  Lambeth^  EHanuofa 

with  a  direction,  that  when  the  trustees  were  reduced  to  Parish  were  to 
_  ,  .11  ^  elected  by 

five,  they  were  to  appomt  eleven  other  trustees.  « the  parisb- 

loDers  and  in* 

The  parishioners  and  rated  inhabitants  nominated  the  habiiantoof 
.  ,     _  ,  the  parish  in 

new  trustees,  as  it  seemed,  from  the  commencement  of  vestry  a»- 

the  charity  until  1818,  when  the  remaining  five  trustees  "y^^^^j^^ 
claimed  the  right  of  doing  so.    This  gave  rise  to  a  suit  1855, 1856, 
entitled  The  Attorney- General  v.  Dalton{a),  in  which  of*hey'2rt^^ 
a  decree  was  made  on  the  18th  of  January ^  1861,  by  was  altered, 
which  it  was  declared,  that  there  ought  to  be  seventeen  g,ade  to  con- 
trustees,  consisting:   of   the    rector  and   four  church-  ■«tofl20oc- 

°  cupters  of 

wardens,  together  with  twelve  other  persons  to  be  elected  houses.    Held^ 

by  the  parishioners  and  inhabitants  of  the  parish  in  ^s & iQ^Fic/. 

vestry  assembled.    A  reference  was  made  to  the  Master  c  120,  and 

to  consider  and  settle  a  scheme  for  the/uture  manage-  ^  jig)  con^'" 

ment  of  the  premises,  and  for  the  application  of  the  trolled  the  de- 
1  «        .  ^    /.  .  .  1   *      cree,  and  that 

rents  and  profits  thereof,  from  time  to  time,  and  for  the  present 

regulating  the  manner  in  which,  in  future,  the  election  ^^^  Jj'^  *® 

and  ing  the  new 
(a)  13  Beav.  141.  trustees. 
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1862.  t^nd  appointment  of  trustees  of  the  said  premises,  and 
of  conveying  the  same,  should  be  carried  into  effect, 
regard  being  had  to  the  declarations  above  contained. 

The  scheme  was  accordingly  settled  by  the  Master 
and  approved  of  by  the  Court.  The  9th  clause  of  it 
provided,  that  so  often  as  there  should  be  a  vacancy 
or  vacancies  in  the  twelve  elected  trustees,  by  death, 
resignation,  incapacity  or  disqualification,  the  number 
of  such  elected  trustees  should  be  filled  up  to  twelve, 
by  the  election  to  that  office  of  one  or  more  such  person 
or  persons,  who  should  be  a  parishioner  or  parishioners 
and  a  rated  inhabitant  or  inhabitants  of  such  parish, 
who  should  be  so  elected  at  a  vestry  meeting  of  the  said 
parish. 

At  the  time  when  this  scheme  was  settled  and  ap- 
proved, a  vestry  meeting,  meant  all  the  parishioners  and 
rated  inhabitants  of  the  parish  who  thought  fit  to  attend 
and  take  a  part  in  the  matter,  and  the  decree  called  them 
''  the  parishioners  and  inhabitants  of  the  parish  in  vestry 
assembled." 

In  1855,  the  statute  of  the  18  &  19  Vict.  c.  120, 
entitled^  "The  Metropolis  Local  Management  Act," 
was  passed;  and  in  the  following  year,  the  19  &  20 
Vict.  c.  1 12,  entitled  "  The  Metropolis  Local  Manage- 
ment Amendment  Act,"  was  passed,  both  which  acts 
were  to  be  read  and  construed  as  one.  By  the  provisions 
of  these  acts,  the  character  of  parish  vestries  of  the 
parishes  in  schedule  A,  (in  which  class  Lambeth  was 
placed,)  was  wholly  changed.  Instead  of  consisting  of  all 
the  inhabitants'  rated  in  the  parish  who  chose  to  take 
part  in  it,  it  consisted  of  120  occupiers  of  houses  or  lands 
in  the  parish  "assessed  to  the  relief  of  the  poor  upon  a 
rental  not  less  than  40/.  per  annum,"  and  to  be  elected 

by 
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by  the  parishioneniy  according  to  certain  provisions  con* 
tained  in  the  act. 

By  the  3rd  section  of  the  19  k  20  Viet.  c.  112, 
"  the  duties,  powers  and  privileges"  which  might  have 
been  performed  or  exercised  by  any  open  or  elected  or 
other  vestry,  or  any  such  meeting  as  aforesaid,  in  any 
parish,  under  any  local  act  or  otherwise,  is  transferred 
to  the  vestry  constituted  by  the  18  &  19  Vict.  c.  120. 

The  question  was,  whether  the  right  of  electing  trus- 
tees to  the  charity  still  remained  vested  in  the  old  body, 
as  declared  and  appointed  by  the  decree  and  the  scheme, 
or  in  the  new  body  as  designated  by  the  statute  (a). 

Mr.  Baggallay  and  Mr.  R.  W.  E.  Forster,  for  the 
present  trustees. 

Mr.  Selwyn  and  Mr.  C.  Swanston,  for  the  new  vestry. 

Mr.  WickeTii,  for  the  Attorney- Oeneral. 

Carter  v.  Crapletf(b),  The  Attorney- General  v.  The 
Drapers'  Company  (c),  were  cited. 


The  Mastbr  of  the  Rolls. 

My  opinion  is,  that  the  statute  has  controlled  the      May  12. 

decree  and  the  scheme  in  this  respect,  if  indeed  the 

meaning  of  the  decree  and  the  scheme  was  other  than 

that  the  trustees  should  be  elected  by  the  vestry ;  but  I 

think  that  the  meaning  of  the  decree  was,  that   the 

trustees 

(a)  18  4- 19  rtct.  e.  120,  ti.  2,  6.        (c)  4  Drew.  299. 
(6)  26  L.  J.  (CA.)  246. 
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truffteeB  Aonld  be  elected  by  the  Testry,  whoever  might 
be  the  persons  properly  constituting  such  yestry.  The 
decree  says,  the  electors  are  to  be  'Hhe  parishioners  and 
the  inbaUtants  of  the  parish  in  vestry  assembled ;"  the 
scheme  says,  they  are  to  be ''  elected  at  a  vestry  meeting 
of  the  paridi."  The  legislature  afterwards  alters  the 
character,  constitution  and  mode  of  election  of  a  vestry, 
bat  it  is  still,  properly  speaking,  a  vestry  meeting ;  it  is 
still  a  meeting  of  the  parishioners  and  inhabitants  in 
vestry  assembled,  and  all' the  duties,  powers  and  privi- 
leges which  belonged  to  the  old  yestry  are  transferred  to 
and  are  to  be  performed  by  the  new  vestry.  In  truth, 
if  the  election  of  trustees  is  not  to  be  made  by  the  vestry 
as  at  present  constituted,  it  cannot  be  made  at  all,  for, 
except  according  to  the  constitution  established  by  the 
statute  in  question  (a),  there  cannot  be  a  vestry  meeting, 
or  any  body  which  can,  with  accuracy,  be  termed  ''the 
parishioners  and  inhabitants  in  vestry  assembled.*' 

I  do  not  think  that  the  cases  cited  touch  the  case 
before  me;  namely.  Carter  v.  Cr9flley{h),  and  At- 
torney^  General  v.  Draper^  Company  {c).  In  the  latter 
case,  the  almspeople  were  to  be  chosen  by  the  ''  minister, 
churchwardens,  overseers  of  the  poor,  and  such  pa- 
rishioners of  the  parish  as  should  pay  taxation  to  the 
poor,  and  should  not  keep  inmates  or  poor  lodgers;" 
and  it  was  held  that  this  was  not  transferred  to  the 
vestry  under  the  act  18  &  19  Vict.  c.  120. 

This  is  a  case  where,  by  the  decree  of  the  Court,  the 
election  of  trustees  is  vested  in  the  vestry  of  the  parish 
of  Lambeth  for  the  time  being,  whatsoever  may  be  the 
constitution  of  that  vestry.  The  legislature  has  thought 
fit  to  vary  the  constitution  of  the  vestry ;  the  greater  or 

(a)  19  4-  20  rut.  e.  1 12,  «.  3.  (c)  4  Drew.  299. 

(6)  26  L.  J.  (CA.)  246. 
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lees  amount  of  such  variation  eannot  affect  the  case;  ig62. 

the  fimctioii8|  powers  and  duties  which  attached  to  the  ^'^v^^ 

oM  body  belong  to  and  are  to  be  performed  by  the  new.  hatlb's 

I  mast  order  accordingly.  Ekatb. 


BENTLEY  v.  MACKAY, 

Jiay  2,  3,  5. 
ItTR.  MACKAYf  the  testator,  died  on  the  6th  oF  Adeedcsn 
^^    February.  1846,  possessed  of  a  very  large  pro-  SfiSd^nTe 
perty.     He  left  a  widow  and  five  children,  consisting  of  ground  of  mii- 
three  sons  and  two  daughters,  named  Spencer ,  Thmag^  ^here  the  mb- 

Alexander,  Bell  and  Rosanna.  *^«  "  ^^ 

mon  to  all 

ptftiet. 
By  his  will,   the  testator  bequeathed   the  sum  of  J^^^^  * 
24,000/.  Consols  to  trustees,  upon  trust  to  pay  one  can  be  aet 
moiety  of  the  dividends  to  the  wife  of  his  son  Spencer  3kie*iiifliicnce 
Machay  for  her  life,  for  her  separate  use  without  power  J^^n ''  ^.^ 
of  anticipation,  and  to  pay  the  other  moiety  of  the  divi-  not  by  the 
dends  to  Spencer  Mackny  during  his  life,  or  until  he  P*^L°**^)?' 
should  be  outlawed  or  become  bankrupt  and  insolvent,  under  it,  but 
or  should  charge  or  incumber  the  said  last-mentioned  JL^if'IL^'' 

o  fon,  qy^trtm 

moiety,  and  from  and  after  the  determination  of  such      Whether  a 
trust  for  the  benefit  of  Spencer  Mackay,  upon  trust  to  without  fraud, 

pay  such   last-mentioned  moiety  to  his  wife   for  her  maWngapro- 

,         •  ▼mon  for 

separate  use,  or  otherwise  pay  or  apply  the  same  for  volunteera^and 

the  benefit  of  Spencer  Machay* s  children  by  his  then  J|^hi?b  thl*^  ^"^ 

wife;    subject  to   these   trusts   the   24,000/.  Consols  have act^ for 

were  y?"'  **" 
^^^^  afterwards  be 

aet  aside  Cft 

vaned  on  tbe  ground  of  mistake. 

WheM  A.  agrees  to  make  a  provision  for  a  volunteer,  in  consideration  of  B.'f  doing 

the  like,  the  contract  is  not  voluntanr. 

Bill  bf  twe  enters  to  refonn,  on  the  groand  oT  mistake,  a  deed  entered  into  between 

them  and  their  two  brothers  for  making  a  provision  for  a  third  brother  and  his  family, 

dismissed -with  costs. 
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were  to  be  held  upon  trusts  for  Spencer  Mackay's 
children.  Abd  he  bequeathed  one-fourth  of  bis  resi* 
duary  estate  and  effects  to  each  of  his  other  four  chiN 
Mackat.  dren,  Thomas,  Alexander,  Bell  and  Rosanna  for  their 
respective  lives,  with  remainder  to  their  children.  The 
testator  appointed  his  widow,  together  with  Mr.  Neale, 
Dr.  Gordon  and  Mr.  Tatham,  executors. 

The  residuary  estate  of  the  testator  was  very  con- 
siderable, each  of  the  four  residuary  legatees  being 
entitled  to  between  60,000/.  and  70,000/. 

At  the  death  of  the  testator,  his  son  Spencer,  who  had 
been  extravagant  and  had  offended  his  father,  was  resi- 
dent with  his  family  in  Canada,  and  shortly  afler  the 
funeral,  Dr.  Gordon  and  Thos.  Machay  pressed  on  the 
other  residuary  legatees  to  make  some  provision  for 
Spencer  Machay  their  brother,  which  they  agreed  to  do. 
Dr.  Gordon  gave  instructions  to  his  co-executor  Mr. 
Neale  (a  barrister)  to  prepare  the  necessary  deed.  This 
was  engrossed  by  Michael  H.  Tatham,  then  a  clerk  to 
the  family  solicitors,  but  who  had  not  been  consulted, 
and  was  taken  by  Michael  H.  Tatham  to  the  house  of 
the  widow,  where  it  was  executed  by  the  two  daughters 
and  by  the  other  parties. 

The  deed  was  dated  the  2nd  of  March,  1846,  and 
was  made  between  Thomas  Machay  of  the  first  part, 
Alexander  Mackay  of  the  second  part.  Bell  Machay  of 
the  third  part,  Rosanna  Mackay  of  the  fourth  part,  and 
the  executrix  and  executors  of  the  testator  of  the  fiflh 
part.  It  recited  that  Thomas,  Alexander,  Bell  and 
Rosanna  Machay,  **  from  the  natural  love  and  affection 
borne  by  them  to  their  elder  brother  Spencer  Machay^ 
his  wife  Mary  Charity  Mackay  and  their  children,  and 
in  order  to  make  some  provision  for  the  payment  of  the 

debts 
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debts  of  their  said  brother  Spencer  Maehay,  and  for  the  1862* 
benefit  of  himself,  his  said  wife  and  children,  had  agreed 
with  each  other  to  advance  the  sum  of  200/,  a  piece, 
and  also  each  of  them,  during  the  term  of  his  or  her  Mackat. 
life,  to  allow  the  further  sum  of  200/.  per  annum,  to  be 
applied  for  the  benefit  of  their  said  brother  Spencer 
Mackay,  his  said  wife  and  children,  in  the  manner  here- 
inafter directed."  The  deed  then  witnessed,  that  in  con- 
sideration of  the  said  natural  love  and  affection,  and  f*  the 
direction  hereby  given  by  the  others  of  them,*'  the  four 
children  respectively  empowered  and  directed  the  exe- 
cutors, out  of  the  dividends  and  interest  which  would' 
become  due  to  each  of  them,  to  retain  200/.  a  piece, 
to  be  applied  either  in  payment  of  Spencer  Machay*8 
debts,  or  otherwise  for  the  benefit  of  Spencer  Mackay, 
his  wife  and  their  children.  And  they  further  em- 
powered and  directed  the  executors,  out  of  the  income 
to  accrue  due  to  each  of  them  the  four  children  under 
the  will,  to  retain,  in  every  year  during  each  of  their 
respective  lives,  the  sum  of  200/.  a  piece,  which  they 
directed  should  be  paid  to  their  brother  Spencer  Machay 
and  Mary  Charity  his  wife,  or  one  of  them,  or  to  or  for 
the  benefit  of  the  said  children  or  child,  in  like  manner, 
and  under  the  same  restrictions,  and  subject  to  the 
same  conditions  as  were  provided  in  the  will  respecting 
the  dividends  of  the  sum  of  24,000/.  Consols,  thereby 
bequeathed  in  trust  for  their  brother  Spencer  Machay 
and  his  wife  and  children. 

The  deed  contained  the  following  proviso: — "pro- 
vided always  and  it  is  hereby  agreed  and  declared,  that 
in  the  event  of  their  said  brother  Spencer  Machay 
asserting  any  claim  to  the  estate  possessed  by  the  said 
Spencer  Machay,  deceased,  in  Demerara,  contrary  to 
the  directions  concerning  the  same,  expressed  or  re- 
ferred to  in  the  said  will  of  the  said  Spencer  Machay, 
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deceased,  respecting  his  property  in  England^  these 
presents  shall  be  Toid  and  of  no  eiFect,  except  as  to  any 
act  which  may  have  been  done  thereunder  previously  to 
a  formal  notice  in  writing  being  given  to  the  said  ex- 
ecutrix or  executors  of  the  assertion  of  such  claim.*' 

Soon  after,  in  tlie  same  year  (1846),  the  two  daughters 
married. 

The  deed  was  acted  on  for  more  than  fourteen  years, 
and  the  payments,  which  were  made  in  accordance  with 
it,  appeared  in  the  accounts  which  were  from  time  to 
time  rendered  to  the  two  daughters. 

Alexander  Mackay  died  in  1847,  and  Spencer  Mackay 
died  in  September ^  1860,  leaving  his  wife  and  children 
surviving. 

The  next  account,  which  was  rendered  to  the 
daughters  in  October^  1860,  contained  an  item  of  a 
payment  of  287/.  IO5.  made  ''on  account  of  the  annuity 
to  Mrs.  Spencer  Mackay  and  family.*'  This,  as  the 
two  daughters  alleged,  gave  them  the  first  intimation 
that  the  deed  had  not  been  prepared  in  accordance  with 
their  intentions. 

The  two  daughters  instituted  this  suit  in  1861,  against 
lliomas Mackay ^ihe  executors  and  Mrs.  Spencer  Mackay 
and  her  children,  by  which  they  alleged,  that  they  con* 
sented  to  execute  a  deed  providing  the  present  advance 
of  200^  and  for  the  grant,  by  each  of  them,  to  Spencer 
Mackay  of  an  annuity  of  200/.  during  kis  life,  out  of 
their  incomes  under  the  testator's  will ;  but  that  they 
did  not  consent  to  make  any  further  provision  for  him 
or  his  wife  or  children,  and  that  they  were  not  asked  to 
do  so.  They  alleged  that  the  deed  had  not  been  read 
over  to  or  explained  or  made  known  to  them  before 

they 
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they  signed  it,  dnd  that  they  had  executed  it  under  the 
impre&Bion  and  belief,  that  it  waa  for  giving  effect  to  the 
arrangement  they  had  assetited  to  and  no  other. 

The  bill  also  contained  these  allegations:^ 

''  At  the  time  when  the  Plaintiffs  assented  to  the  pro- 
posal made  to  them^  as  before  mentioned,  they  were  not 
aware  that  Thomas  Mackay  had  any  other  income  than 
that  derived  under  his  father's  will|  but  on  the  contrary, 
they  in  fact  believed,  that  he  and  they  and  Alexander 
Mackay  were  possessed  of  incomes  of  the  same  or  equal 
amount.  It  was  under  this  impression  and  belief  that 
they  were  induced  to  contribute,  in  manner  aforesaid, 
for  the  benefit  of  Spencer  Machay  equally  with  Thomae 
Mackay  and  Alexander  Machay ^  and  executed  the  said 
deed.  The  Plaintiffs,  however,  have  since  discovered,  and 
the  fact  is,  that  the  testator,  shortly  before  his  death,  had, 
with  the  privity  oi  James  A.  Gordon,  transferred  the  sum 
of  23,500/.  Consolidated  Bank.  Annuities  into  the  name 
of  Thomas  Mackay  for  bis  absolute  benefit,  and  given 
him  the  dividends  to  accrue  during  his  life  on  a  further 
sum  of  10,000/.  like  annuities,  which  had  been  settled  by 
the  testator  upon  trusts  to  take  effect  after  the  death  of 
the  la8t->named  Defendant  for  the  benefit  of  hid  wife  and 
children.  The  Defendant  Thomas  Mackay  has  retained 
the  sum  of  23,500/.  Consolidated  Bank  Annuities,  and 
the  dividends  of  the  said  10,000/.  like  annuities  in  addi- 
tion to  the  interest  in  the  testator's  residuary  estate 
bequeathed  to  him  by  the  will. 

"The  Plaintiffs  were  also  under  the  impression,  at  the 
time  when  they  assented  to  the  arrangement,  and  the 
time  when  they  executed  the  deed,  that  Spencer  Machay 
and  his  wife  and  children  had  no  other  provision  than 
the  income  derived  under  his  father's  will,  but  in  the 
month  of  November,  1860,  they  also,  for  the  first  time, 

L  2  became 
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became  aware,  as  the  fact  is,  that  a  like  sum  of  10,0001 
Consolidated  Bank  Annuities  had  been  transferred  by 
the  testator  to  trustees,  of  whom  Thomas  Machay  was 
one,  and  settled  upon  certain  trusts  for  the  benefit  of 
the  wife  and  children  of  Spencer  Machay  the  son,  to 
take  effect  after  the  decease  of  Spencer  Machay  the 
son." 

The  bill  prayed  a  declaration:— "That  the  indenture 
of  the  2nd  o(  March,  1846,  was  not  binding  upon  the 
Plaintiffs,  or  either  of  them,  and  that  effect  ought  not 
to  be  given  to  the  directions  therein  contained,  so  far 
as  the  same  affected  the  rights  and  interests  of  the 
Plaintiffs  under  the  will  of  the  testator  Spencer  Machay. 
That  the  deed  might  be  cancelled,  or,  if  necessary,  re- 
formed." 

The  effect  of  the  evidence  is  stated  in  the  judgment, 
post,  page  152. 

Mr.  BaggaUay  and  Mr.  Cotton^  for  the  Plaintiffs, 
argued  that  the  deed  was  contrary  to  the  arrangement 
between  the  parties;  that  the  wife  and  children  were 
mere  volunteers  and  not  purchasers  for  valuable  consi- 
deration ;  and  that  no  marriage  had  taken  place,  or  act 
done  on  the  faith  of  its  validity,  so  as  to  create  any 
equity  as  against  the  Plaintiffs.  As  to  the  delay,  the 
answer  was,  that  the  discrepancy  had  not  been  dis- 
covered until  the  death  of  Spencer  Machay  in  1860. 

Wycherley  v.  Wycherley{a)\  Kinchant  Y.Kinchant{b), 
and  Brown  v.  Carter  (c),  were  cited. 

Mr.  Fischer  for  the  Plaintiff's  husband. 

Mr.  Follett  and  Mr.  C.  Hall  for  Thomas  Machay. 

Mr. 

(a)  2  Eden,  175.  (c)  5  Vet.  862. 

(b)  1  Bro.  C.  C.  368. 
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Mr.  Selwyn  and   Mr.  Hobhause  for  Mrs.  Spencer 
Mackay  and  her  children. 

Mr.  Tatham  for  the  trustees. 


The  Master  of  the  Rolls  (without  calling  on  the 
Defendants)  said : — 

I  am  of  opinion  that  the  Plaintiffs  are  not  entitled  to 
a  decree;  and  I  will  proceed  to  explain  the  grounds 
on  which  I  proceed. 

The  question  put  in  issue  by  this  bill  is,  whether  the 
Plaintiffs  understood  that  they  were  to  continue  these 
annuities  after  the  death  of  their  brother  Spencer  Mackay ^ 
and,  if  they  did  not,  whether  they  are  bound  to  con- 
tinue such  annuities  to  his  widow. 

In  order  to  show  that  this  is  really  the  question  in 
this  suit,  it  will  be  proper  to  point  out,  that  the  common 
grounds  on  which  deeds  are  cancelled  or  varied  by  this 
Court  do  not  arise  in  this  case.  I  apprehend  that  the 
grounds  upon  which  a  deed  is  set  aside  wholly  or  par- 
tially are  either  fraud  or  influence  or  mistake.  The 
Plaintiffs  rest  their  equity  solely  upon  the  ground  that 
they  did  not  understand  what  the  effect  of  the  deed 
was,  which,  in  this  case,  must  be  put  under  the  head 
of  mistake.  Fraud  may  be  put  entirely  out  of  the 
question,  it  is  not  even  suggested,  and  my  only  reason 
for  mentioning  it  is,  in  consequence  of  the  Plaintiflb' 
statement  that  they  were  not  acquainted  with  the  fact 
of  the  existing  provision  for  Spencer  Machay  at  the 
time  when  they  made  this  provision  for  him.  Fraud 
on  the  part  of  any  of  the  recipients  of  their  bounty 
is  wholly  out  of  the  question,  for  Spencer  Machay  and 
his  family  could  have  had  nothing  at  all  to  do  with 
this  transaction,  and  in  all  probability  they  knew  nothing 

about 
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1862«  about  it  until  after  it  had  taken  p1ace»  for  they  were  in 
Canada  at  the  time.  Intentional  fraud  then  being  ex- 
cluded from  the  transaction,  I  have  to  consider  whether 
Mackat.  the  following  circumtances  can  have  any  bearing  upon* 
the  case  before  me,  viz.,  &rst,  that  the  fact  that  the 
father  had  shortly  before  his  death  settled  10,000/. 
on  Spencer  Mackay  and  his  family  was  not  commu« 
nicated  to  the  PlaintifTs^  and  secondly,  that  the  fact 
that  24,000/.  Consols  had  been  given  by  the  will  to 
Spencer  Mackay  and  his  family  was  not  brought  to  the 
attention  of  the  Plaintiffs  and  was  not  distinctly  present 
to  their  miuds  at  the  time  of  this  transaction,  and  I  am 
of  opinion  that  they  cannot*  I  think  that  the  Plaintiffs 
iuust  have  been  cognizant  of  the  general  effect  and 
contents  of  the  will,  and  they  do  not  dispute  that  fact, 
all  that  they  say  is,  that  they  did  not  understand  the 
special  provision  in  favor  of  Spencer  Mackay ^  which  I 
construe  to  meau  that  they  did  not  understand  how 
the  24,000/.  Consols  was  settled  on  him  and  his  family. 
They  also  say  that  they  did  not  know  that  the  testator, 
previously  to  bis  decease,  had  settled  23,000/.  Consols 
and  10,000/.  Consols  upon  Thomas  Mackay  and  his 
family,  whereby  he  was  better  off  than  any  of  the  tes<<^ 
tator*s  other  children ;  but  I  think  that  this  ignorance, 
on  their  part,  does  not  affect  the  question  in  any  manner 
whatever.  I  am,  however,  of  opinion,  that  if  the  large 
provision  made  for  Spencer  Mackay  had  been  sedulously 
concealed  from  them,  and  they  bad  been  induced  to 
make  this  provision  for  him  and  his  family  upon  the 
belief  that  he  was  in  very  tiecessitous  circumstances, 
that  then  a  case  of  misrepresentation  might  have  been 
raised  which  might  have  invalidated  the  transaction, 
but  tbe  facts  do  not  admit  of  this  case,  and,  very  pro* 
perly,  it  has  not  been  raised  by  the  Plaintiffs*  counsel. 
I  therefore,  think  that  all  question  of  fraud  or  mis- 
representation may  be  entirely  laid  aside. 

I  also 
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I  also  think  that  no  undue  pressure  or  undue  influence 
can  properly  be  said  to  have  occurred.  My  belief  is, 
that  Dr.  Gordon  very  earnestly  pressed  upon  the  whole 
family  to  adopt  this  course,  and  that  he  was  very 
anxious  that  it  should  be  adopted ;  and  there  is  also 
some  slight  evidence  that  the  testator's  widow  was 
desirous  that  the  arrangement  should  be  carried  into 
eiFect ;  but  I  am  of  opinion  that  there  is  no  evidence 
of  anything  like  undue  pressure,  and  even  if  there  had 
been  very  considerable  pressure,  I  doubt  whether  the 
Court  would  have  set  the  deed  aside  after  the  cases 
which  may  be  cited,  one  of  which  is  Wycherley  v. 
Wjfckerley  (a) :  there  the  father  of  a  family,  as  Lord 
Northington  says,  with  some  warmth  of  temper,  insisted 
upon  a  deed  being  executed  by  a  son  for  the  benefit  of 
his  two  sisters,  and  yet  he  would  not  set  it  aside,  the 
person  who  exerted  the  influence  not  deriving  any 
benefit  whatever  from  the  deed  which  was  to  be  exe- 
cuted. But  I  think  that  there  is  no  evidence  of  the 
exercise  of  undue  influence  to  compel  these  ladies  to 
execute  this  deed.  The  usual  instance  of  the  exercise 
of  undue  influence  is  where  the  person  influenced  knows 
exactly  what  he  is  doing  and  is  acquainted  with  the 
contents  of  the  deed ;  it  is  obvious  that  the  principle 
applies  more  forcibly  where  it  is  combined  with  a  case 
in  which  the  person  influenced  is  ignorant  of  the  nature 
or  the  full  effect  of  the  deed.  It  is,  therefore,  material 
that  I  should  express  my  opinion  that  no  case  of  undue 
influence  arises  here. 


1862. 


Nor  is  this  an  ordinary  case  of  mistake.  When  this 
Court  rectifies  a  deed  on  the  ground  of  mistake,  it  must 
be  upon  proof  of  a  mistake  common  to  all  the  parties  to 
the  deed ;  you  must  shew  that  they  all  made  the  blunder, 
and   it  must   be  clearly   proved.     This  deed   cannot, 

therefore, 
(a)  2  Eden,  175. 
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therefore,  be  reformed  or  altered  upon  the  ordinary 
ground  of  mistake,  and  if  it  is  to  be  altered  at  all,  it 
must  be  upon  the  ground  I  stated  in  the  outset,  viz.,  that 
the  matter  was  not  explained  to  the  Plaintiffs,  or  that 
they  did  not  understand  what  it  was  they  were  doing. 

I  propose  to  consider  this  in  two  ways,  first,  whether 
it  is  clearly  proved  that  the  matter  was  not  explained 
to  the  Plaintiffs,  and  that  they  did  not  understand  what 
they  were  doing  at  the  time,  and  secondly,  assuming 
that  to  be  proved,  I  shall  then  consider  what  the  effect 
of  the  transaction  is.  I  will  assume,  for  the  moment, 
that  the  deed  was  purely  voluntary  on  the  part  of  these 
ladies,  and  that  there  was  no  consideration  at  all  for  it. 
It  does  not,  in  the  first  place,  appear  to  me  to  be  very 
material,  on  that  assumption,  that  no  separate  solicitor 
was  employed  for  the  Plaintiffs,  in  fact  no  solicitor  was 
engaged  in  the  transaction  for  anyone,  except  to  engross 
the  deed,  which  had  been  drawn  by  a  friend  of  the  family, 
and  which  was  brought  by  the  solicitor's  clerk  to  them  to 
execute.  It  is  not  like  the  case  of  a  bargain  between 
two  parties,  where  a  solicitor  has  been  employed  for  one 
side  and  none  on  the  otBer.  This  was  a  mutual  family 
arrangement  by  which  four  members  of  the  family  agreed 
to  do  something  for  their  brother,  the  extent  of  which 
remains  to  be  ascertained.  The  only  complaint  made  by 
the  Plaintiffs  is,  that  the  deed  went  beyond  what  they 
intended ;  but  there  can  be  no  complaint  that  no  so- 
licitor was  employed  in  the  transaction,  although  it 
would  have  been  a  far  more  satisfactory  course,  as  the 
matter  would  then  have  been  clearly  explained  to  them. 

The  first  observation  that  arises  upon  the  evidence  is 
this : — that  this  case  rests  exclusively  upon  the  evidence 
of  the  two  Plaintiffs.  They  swear  distinctly  that  they 
never  understood  that  the  provision  was  to  last  beyond 

the 
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the  life  of  Spencer  Machay,  that  it  waB  never  explained  1862. 
to  them  that  it  was  to  go  beyond  that  time,  that  they 
never  so  understood  it,  and  they  object  to  being  bound 
by  the  deed.  It  must  be  obvious  to  every  body,  that 
even  if  there  were  nothing  more  than  this  in  the  case,  it 
would  be  a  very  dangerous  thing  to  set  aside  or  reform 
a  deed  fourteen  years  and  more  after  its  execution, 
and  which  has  been  acted  on  during  that  period,  upon 
no  other  testimony  than  that  of  the  persons  who  exe- 
cuted and  are  bound  by  the  deed,  and  who  will  be 
benefitted  by  the  deed  being  altered.  I  certainly  do  not 
know  that  this  Court  has  ever  so  acted  in  any  case. 
But  Dr.  Gordon  says,  that  the  Plaintiffs  did  consent  to 
make  the  provision  not  only  for  Spencer  Mackay,  but 
for  his  wife  and  children,  the  improvident  habits  of 
Spencer  Mackay  rendering  it  desirable  that  some  further 
provision  should  be  made  for  his  wife  and  children. 
He  also  says  that  Mrs.  Spencer  Mackay  was  specially 
mentioned,  in  the  conversation  which  took  place  in 
reference  to  the  proposed  arrangement,  as  being  a  per- 
son whom  and  whose  children  it  was  intended  to  benefit 
and  to  include  in  the  proposed  arrangement.  Here  is 
the  evidence  of  a  witness  who  is  perfectly  disinterested, 
except  so  far  as  relates  to  that  species  of  moral  interest, 
which  a  person  may  have  in  supporting  the  fairness  of  a 
transaction  in  which  he  has  been  personally  concerned. 

ThomoM  H.  Mackay  says  the  same  thing  and  adds 
that  the  nature  and  effect  of  such  arrangement  was 
explained  to  and,  as  he  believes,  fully  understood  by  each 
of  the  Plaintiffs,  and  that  each  of  the  Plaintiffs  freely 
and  voluntarily  consented  to  such  arrangement.  Besides 
this,  I  am  at  a  loss  also  to  understand  what  possible 
motive  Dr.  Gordon  or  ThomM  Mackay  could  have  had  for 
concealing  any  portion  of  the  arrangement  from  them. 
Michael  JET.  Taiham^  who  took  the  deed  for  execution, 

says. 
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1862.       says»  that  although  he  does  not  recollect  explaining  the 
deed  to  the  Plaintiffs,  yet  that  it  was  bis  invariable 
practice  to  do  so,  and  that  he  is  convinced  that  he  must 
Mackat.      have  explained  it  to  them. 

That  is  the  evidence  of  the  attesting  vtritness  who  was 
the  only  person  who  knew  anything  upon  the  subject. 
If  it  would  be  difficult  for  this  Court  to  set  aside  a  deed 
fourteen  years  after  it  was  executed,  upon  the  sole  un- 
supported testimony  of  the  persons  who  w(Tuld  be 
benefitted  by  its  being  set  aside,  how  much  more 
difficult  must  it  be  to  set  it  aside,  when  their  sole  un- 
supported testimony  is  met  by  the  opposing  testimony  of 
three  persons  who  can  have  no  pecuniary  interest  what- 
ever in  the  matter. 

It  is  true  that  the  acting  upon  the  deed  does  not  raise 
any  question  of  laches,  if  their  case  is  correct,  that  they 
had  no  notice,  until  the  death  of  Spencer  Mackay^  that 
it  operated  beyond  his  life,  yet  that  the  fact  of  this  deed, 
which  is  a  valid  one  in  all  other  respects,  having  been 
acted  upon  for  this  length  of  time,  would  make  it 
dangerous  for  this  Court  to  lay  down,  as  a  rule  which 
it  must  act  upon  in  all  other  cases  of  the  like  description, 
that  a  person,  after  he  has  made  a  voluntary  deed  which 
has  been  acted  upon  for  fourteen  years,  may  come  after- 
wards and  say,  '^  I  intended  the  operation  of  this  deed 
to  cease  at  the  end  of  fourteen  years  but  this  limit  was 
not  introduced  into  the  deed."  It  is  obvious  that  by 
this  means,  provided  he  did  not  upset  bygone  trans- 
actions, it  would  be  in  the  power  of  any  person  who 
had  settled  property  to  come,  at  any  time,  and  stop  the 
further  operation  of  the  deed  which  he  had  executed.  I 
could  not  do  that,  even  upon  the  unsupported  testimony 
of  these  persons,  much  less  can  (  do  so  where  there  is 
a  conflict  of  evidence  between  them  and  three  witnesses 

equally  respectable. 

I  have 
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I  have  still  a  further  difficulty  in  this  case.  Assuming 
it  to  be  proved  that  the  deed  was  executed  by  both  the 
ladies  in  complete  ignorance  of  its  containing  any  pro- 
vision for  the  family  of  Spencer  Machay  after  his  death, 
would  the  Court  now  set  dside  that  part  of  the  deed,  the 
rest  of  it  having  been  acted  upon  in  all  other  respects. 
It  has  been  held  at  law  and  in  equity  in  PasAfy  v. 
Freeman  (a),  in  Montejiari  v.  Montefiori  (&),  and  other 
cases,  that  where  a  person  makes  an  assertion  for  the 
purpose  of  being  acted  upon,  and  which  has  been  acted 
upon  by  the  person  to  whom  it  was  made,  which  asser- 
tion was  false,  the  person  who  made  that  assertion  would 
not  be  at  liberty  afterwards  to  dispute  the  accuracy  of 
the  assertion  be  made. 

In  Montefiore  v.  Montefiore,  a  man,  in  order  to  assist 
his  brother^s  marriage,  stated  that  he  owed  his  brother  a 
sum  of  money  upon  the  balance  of  a  partnership 
account,  and  he  gave  a  note  for  that  amount,  which  was 
shewn  to  the  friends  of  the  lady,  and  upon  the  faith  of 
which  the  marriage  took  place.  After  the  marriage, 
the  brother  reclaimed  the  note,  but  the  family  insisted 
that  the  note  was  a  good  note,  and  Lord  Mansfield  de- 
cided that  the  brother  could  .not  afterwards  reclaim  the 
note,  and  that  having  given  it  it  was  binding  upon  him 
and  he  must  make  it  good.  There  was  another  case  of  a 
similar  description,  Neville  v.  Wilkinson  (c),  in  which 
a  man,  having  to  make  out  a  complete  list  of  the  debts 
of  the  Plaintiff,  with  a  view  to  his  marriage,  had  omitted 
the  debt  which  was  owing  to  himself.  The  marriage 
took  place  upon  the  faith  of  the  list  being  correct,  and 
Lord  Thurlow  held,  that  he  could  not  afterwards  be 
allowed  to  sue  for  that  debt. 

Now  what  representation  was  here  made  by  these 

ladies  ? 


1862. 


(a)  3  Term  Rep,  51. 

(b)  1  W.  Black,  3G3. 


(c)  1  Bro,  C.  C.  543. 
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ladies?  Assuming  them  to  have  been  ignorant  of  the 
nature  and  contents  of  the  deed,  it  is  manifest,  that 
the  contents  of  the  deed  were  communicated  to  Spencer 
Mackay  and  to  his  family.  Then  there  is  the  represen* 
tation  made  to  Spencer  Machay  and  his  family,  on  behalf 
of  these  ladies,  of  the  provision  for  them  contained  in 
the  deed.  By  the  assumption,  the  sisters  were  ignorant 
of  the  extent  of  that  representation,  but  they  have  signed 
a  solemn  instrument  making  that  representation,  and  a 
person,  who  must  be  considered  to  be  their  agent  duly 
authorized  for  that  purpose,  communicates  to  the  brother 
and  his  family  the  contents  of  that  deed  to  them.  Can 
they  afterwards  say  that  that  is  not  their  representation  ? 
Morally  speaking,  no  doubt,  they  get  out  of  the  diffi- 
culty which  affects  many  of  these  cases.  If  a  person 
executes  a  voluntary  deed,  undertaking  to  give  200/.  a 
year  to  his  brother  for  life,  and  gives  it  to  his  agent  to 
communicate  to  his  brother,  who  does  so,  can  that 
person  say,  ten  years  afterwards,  that  he  did  not  mean 
the  deed  to  operate  for  more  than  ten  years ;  and  even 
if  he  proves  it,  can  he  stop  the  operation  of  the  deed, 
if  .the  brother  has  acted  upon  the  faith  of  it  and 
made  various  arrangements  in  consequence  of  it  ?  If 
he  bad  married  upon  the  faith  of  it,  it  is  admitted 
that  it  would  be  binding  upon  the  settlor;  but  sup- 
posing the  brother  had  made  other  arrangements  which 
were  irrevocable,  solely  upon  the  faith  of  that  deed, 
could  the  settlor  say  that  the  statement  in  the  deed 
was  incorrect  and  that  he  was  not  bound  by  it? 
In  my  opinion  the  moral  guilt  of  the  person  making 
a  representation  as  in  the  cases  of  Montefiori  v. 
Montefiori  and  Neville  v.  Wilkinson  would  not  affect 
the  case,  if  the  person  to  whom  the  representation  was 
made  acted,  as  he  was  entitled  to  act,  upon  the  faith 
of  that  representation.  It  was  admitted  that  this  would 
be  so,  if  it  was  acted  upon  on  a  marriage,  or  if  an  act 

was 
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was  done  on  the  faith  of  it  which  could  not  be  recalled,  1862. 
because  then  the  persons  would  become  purchasers. 
But  observe  how  the  matter  stands.  It  is  said,  that 
there  is  evidence,  in  this  case,  that  from  the  peculiar 
habits  of  Spencer  Machay^  the  state  of  the  family  could 
not  be  otherwise  than  what  it  now  is,  if  the  fact  had  been 
communicated  to  him,  in  the  first  instance,  that  the  deed 
was  not  intended  to  extend  beyond  his  own  life.  Assum- 
ing that  to  be  so,  I  think  this  is  a  matter  upon  which  this 
G^urt  could  not  act,  in  cases  of  this  description,  because 
it  must  treat  all  cases  alike,  and  it  is  not  possible  to 
ascertain,  from  evidence,  whether  in  fact  the  deed  has  or 
has  not  been  acted  upon.  It  is  impossible  to  tell  what 
some  friend  or  relation  might  or  might  not  have  done 
for  this  family,  if  they  had  believed  them  not  to  be  so 
well  off  as  they  were,  or  if  they  had  believed  that,  upon 
the  death  of  Spencer  Machay^  his  family  would  lose 
600/.  or  800/.  a  year,  as  the  case  might  be,  which  had 
been  previously  paid  for  their  support  and  maintenance. 
He  left  a  family  of  six  children,  and  it  might  well  be, 
that  some  member  of  this  wealthy  and  influential  family 
might  have  left  them  something,  if  they  had  thought 
their  circumstances  were  other  than  what  they  were,  but 
who  cannot  do  so  now.  It  is  also  to  be  observed,  that 
the  representation  is  not  made  to  Spencer  Mackay  alone, 
but  to  all  the  recipients  of  the  bounty,  and  that  it  is  just 
as  much  made  to  Mrs.  Mackay  and  her  children  as  to 
him,  and  after  this  long  interval  of  time,  and  upon  this 
doubtful  evidence,  the  Plaintiffs  come  forward  and  say, 
that  the  provision  for  this  family  ceased  in  October^  I860. 
They  might  just  as  well  say  that  it  terminated  at  the 
end  of  fourteen  or  fifteen  years,  as  upon  the  death 
of  Spencer  Mackay.  I  am  of  opinion  that  this  Court 
has  never  hitherto  gone  to  that  extent,  and  that  I  cannot 
make  the  first  precedent,  even  if  the  matter  were  clearly 
and  distinctly  proved. 

This 
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That  is  how  the  matter  stands  upon  the  assumption 
of  this  being  a  voluntary  deed ;  but  I  am  very  far  from 
concurring  with  the  Plaintiffs  that  this  is  a  purely 
voluntary  deed.  I  am  by  no  means  clear,  if  John 
agrees  with  Thomas  to  give  their  brother  an  annuity 
of  200/.  a  year,  provided  Thonuis  agrees  to  do  the  like, 
that  this  is  not  a  contract  which  binds  both  of  them  (a). 
It  is  true  the  recipients  of  the  bounty  may  not  be 
within  the  consideration,  upon  the  principle  of  Johnson 
v.  Legard{Jb)  and  many  other  similar  cases  of  that 
class;  but  can  either  of  the  grantors  alone  afterwards 
recede  from  his  engagement,  would  not  the  other  be 
entitled  to  say  :  *^  I  gave  the  annuity  and  bound  myself 
to  continue  it  upon  the  faith  of  your  engagement  to  do 
the  like.  I  would  not  have  given  my  annuity  unless 
you  had  promised  to  do  the  same."  I  do  not  know 
that  any  case  has  so  decided,  but  I  certainly  will  not 
be  the  first  judge  to  hold,  that  in  the  instance  I  have 
stated,  there  is  no  considerati&n  at  all. 

But  this  case  does  not  rest  there,  for  singularly  enough 
this  deed  contains  a  proviso,  at  the  end  of  it,  that  in  the 
event  oi  Spencer  Machay  asserting  any  claim  to  the  tes- 
tator's estate  in  Demerara^  contrary  to  the  directions 
expressed  in  the  will  respecting  his  property  in  England^ 
''  these  presents  shall  be  void  and  of  no  effect,"  except  as 
to  any  act  prior  to  notice  of  the  assertion  of  such  claim. 
The  provisions  in  this  deed  for  Spencer  Machay  and  his 
family  are  therefore  made  in  consideration  of  his  making 
no  claim  against  his  father*s  Demerara  estate,  and  it 
does  not  appear  that  he  ever  did  claim  it.  Is  not  that 
a  good  consideration  ?  I  do  not  go  into  the  question 
of  whether  he  could  have  claimed  it  or  not.  Gordon  v. 
Gordon  (c),  and  many  other  cases,  shew  that  bon&  fide 

claims, 

(a)  See  Cdyear  v.  The  Coun^      281  ;  6  MauU  if  S.  60. 
teu  of  Mulgrave,  2  Keen,  81.  (c)  3  Swan.  400. 

(^)  3  Mad.  2S5;  Turn.  ^  R. 
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claimgy  though  they  may  tarn  out  to  be  unfounded,  are 
quite  sufficient  to  support  family  compromises  and 
arrangements  between  the  parties. 

I  have  not  seen  sufficient  doubt  upon  the  case  to  justify 
roe  in  calling  upon  the  Defendant's  counsel,  who  pro- 
bably would  have  given  me  many  additional  reasons  for 
supporting  the  view  which  I  myself  have  taken  of  the 
case.  But  upon  the  whole,  I  do  not  see  sufficient  reason 
for  giving  the  Plaintiffs  any  decree  in  this  case,  and  I 
must  accordingly  dismiss  their  bill  with  costs. 

Affirmed  by  the  Lords  Justices,  Slst  Jult^,  1662. 


1862. 


PEDDER  V.  MOSELY. 

May  30. 
TN  July^  1849,  Charles  Mosely  effected  an  insurance  A,  B,  volun- 
-*■     on  his  life  of  600i.  in  the  EagU  Lift  Aswrance  J^^cTln^his 

Company.  life  to  trustees 

for  his  infant 
son,  if  he  at- 

Afterwards,  by  an  indenture  dated  the  13th  day  of  t«">e^.*^«n*y- 

five ;  hut  if  he 
October f  1849,  and  made   between  Charles  Mosely  of  aied  under 

the  one  part  and   the  Defendante  Elizabeth  Mosely,  5*B**5iould 

Lewin  Mosely  and  Simeon  Mosely  of  the  other  part,  think  proper 

after  reciting  the  policy,  and  that  Charles  Mosely  was  ^[icy^iJiSjn  * 

desirous  of  making  some  provision  for  his  son  Lear  trust  for  C.  IX 

Benjamin  Moses  Mosely ^  then  a  junior  of  the  age  of  Qgmektopay 

four  years  and  eight  months,  it  was  witnessed,  that  in  the  premiums 
..        .  -.  .  ,,  1     «.      .  !.  .    ,       during  the  hfe 

consideration  of  the  natural  love  and  affection  which  he,  of  his  son 

Charles  Mosely,  entertained  towards   Lear   Benjamin  ^^^^^^^^  JJ 

Moses  Mosely,  and  for  a  nominal  consideration,  Charles  A.  B.  ceasing 

Mosely  assigned  to  the  Defendants  Elizabeth  Mosely,  p^emmms,  he 

Lewin  *^oM  be  at 
liberty  to  sell 
the  policy  and 


retain  the  money.    The  son  died  under  twenty-five,  and  A.  B,  mortgaged  the  policy, 
covenanting  to  pay  the  premiums,  which  he  did.     iff/(/,  on  the  deati 
produce  of  the  policy  belonged  to  the  mortgagees,  and  not  to  C.  D. 


Heid,  on  the  death  of  A.  B.  that  the 
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1862.  Lewin  Mosefy  and  Simeon  Mostly^  the  aforesaid  policy 
of  assurance  and  the  600/.  thereby  assured,  to  hold  the 
same  upon  trust  to  call  in  and  receive  the  5002.  under  or 
by  virtue  of  the  said  policy,  and  pay,  assign  and  transfer 
the  same  unto  Lear  Benjamin  Moses  Mosefy,  his  execu- 
tors, administrators  and  assigns,  if  he  should  attain  the 
age  of  twenty-five  years,  and  if  he  should  not  have  been 
bankrupt,  &c. ;  but  if  the  said  Lear  Benjamin  Moses 
Mosefy  should  die  under  the  age  of  twenty-five  years  or 
have  been  a  bankrupt,  &c.,  and  the  said  Charles  Mosefy 
should  think  proper  to  pay  the  premiums  on  the  said 
policy  and  should  keep  the  same  on  foot  after  the  de- 
cease of  the  said  Lear  Benjamin  Moses  Mosefy,  then 
upon  trust  to  assign  and  transfer  the  same  unto  the 
said  Defendant  Elizabeth  Mosefy,  There  was  a  cove- 
nant by  Charles  Mosefy  that  he  would  keep  on  foot  the 
policy  and  would  pay  the  half-yearly  premiums  payable 
in  respect  thereof,  so  long  as  Lear  Benjamin  Moses 
Mosefy  should  be  living  and  entitled  to  the  moneys 
arising  from  the  said  policy,  but  not  afterwards  or  in 
any  other  event  whatever ;  and  that,  in  the  event  of 
Charles  Mosefy  ceasing  to  pay  the  premiums  at  the 
death  of  Lear  Benjamin  Moses  Mosefy,  and  being 
desirous  to  sell  the  policy,  he  should  be  at  liberty  so  to 
do,  and  that  all  moneys  to  arise  therefrom  should  belong 
to  Charles  Mosefy  absolutely,  and  that  that  deed  and  all 
things  therein  contained  should  thenceforth  cease  and 
be  null  and  void. 

Notice  of  the  assignment  was  given  to  the  assurance 
oflSce  on  the  same  day. 

In  1851,  Charles  ilfo«^/^  deposited  this  policy  with 
the  Plaintiffs,  his  bankers,  as  a  security  for  his  balance, 
and  this  was  accompanied  with  a  signed  memorandum 
of  deposit. 

Lear 
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LioT  Benjamin  Moses  Mosdy  died  in  1856,  in  the 
eleventh  year  of  his  age. 

By  an  indenture  dated  the  Ist  of  July,  1858,  Charles      Mosblt. 
Mosely  assigned  the  policy  to  the  Plaintiffs,  his  bankers, 
by  way  of  mortgage  to  secure  a  large  balance,  and  he 
covenanted  to  pay  the  annuafpreniiums  on  the  policy. 

Charles  Mosely  died  in  1861,  when  the  produce  of 
the  policy  was  claimed  by  the  Plaintiffs  under  the 
mortgage  of  1858,  and  by  Elizabeth  Mosely  under 
the  trusts  of  the  settlement  of  1849. 

The  Plaintiffs  insisted  that  the  settlement  was  volun- 
tary, and  that,  on  the  death  of  the  son,  the  policy  became 
the  absolute  property  of  Charles  Mosely.  The  I^efend- 
ants  insisted  that  the  settlement  was  founded  on  a  good 
consideration,  and  that,  in  consequence  of  Charles 
Mosely  having  continued  to  keep  up  the  policy,  Eliza- 
beth Mosely  had,  under  the  trusts  of  the  settlement, 
become  absolutely  entitled  to  the  proceeds  of  the  policy, 
and  that  the  mortgage  of  1858  was  ineffectual. 

Mr.  Sebcyn  and  Mr.  Little,  for  the  Plaintiffs,  argued 
that  the  settlement  was  voluntary  and  ineffectual  against 
the  Plaintiffs,  and  that  on  the  construction  of  the  deed 
itself,  the  policy  had  been  effectually  mortgaged  by 
the  settlor  and  belonged  to  the  Plaintiffs. 

Mr.  Follett  and  Mr.  Francis  Daly,  for  the  Defendants, 
argued  that  the  settlement,  though  voluntary,  was  valid 
and  effective ;  27  Eliz.  c.  4 ;  Jones  v.  Croucher  (a) ;  Bill 
V.  Cureton  (b) ;  and  that  the  policy  having  been  kept  on 

foot 

(a)  1  Sim.  ^  St.  315.  (b)  2  Afy/.  ^  K.  503. 
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foot  by  the  settbr,  tbe  trust  in  fa?or  of  Elizabeth 
Mostly  had  taken  effect. 

Thi  Mastxe  of  the  Rolls.  I  do  not  think  that  the 
statute  q{  Elizabeth  applies^ 

Mr.  Litik  in  reply. 

The  Master  of  the  Rolls. 

I  am  against  the  Defendant  on  the  constniction  of 
the  deed,  and  I  am  of  opinion  I  cannot  adopt  the  argu- 
ment of  Mr.  Daly  that  this  is  a  condition  precedent, 
and  that  the  settlor  could  not  sell  the  policy  until  he 
bad  ceased  to  pay  the  premiums;  this  would  involve 
tbe  necessity  of  putting  an  end  to  the  thing  itself  before 
it  could  be  sold. 

Tbe  principal  object  of  tbe  deed  was  to  make  a  pro- 
vision for  the  son  of  the  settlor,  who,  in  consideration  of 
natural  love  and  affection,  assigned  the  policy  to  three 
trustees,  for  the  benefit  of  his  son  if  be  attained  twenty- 
five.  But  the  deed  contains  this  provision  : — But  if  the 
son  should  die  under  twenty-five,  and  Charlee  Mosely 
^  should  think  proper  to  pay  tbe  premiums  "  and  keep 
the  same  on  foot  after  his  son's  death,  then  on  trust  for 
Elizabeth  Mosely.  The  effect  of  the  deed  would  be 
very  simple  if  it  stopped  here ;  but  the  settlor  goes  on 
to  covenant  to  pay  the  premiums,  but  not  after  the  death 
of  his  son,  and  then,  in  the  event  of  the  settlor  '^  ceasing 
to  pay  the  premiums,"  and  being  desirous  to  sell  the 
policy,  he  is  to  be  at  liberty  to  do  so,  and  the  purchase 
money  is  to  be  his  property. 

I  look  at  it  in  this  way:  while  the  son  was  alive, 
nobody  could  take  by  assignment  from  tbe  assured;  but 

when 
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when  the  son  died,  the  settlor  might  either  keep  up  the 
policy  or  sell  it  If  be  voluntarily  kept  up  the  policy 
without  selling  it,  it  was  to  be  the  property  of  Elizabeth 
Mostly;  but  if  he  sold  it,  he  might  sell  subject  to  any 
condition.  Thus,  a  purchaser  might  say,  1  will  give 
100/.  for  it  provided  you:  covenant  to  keep  it  up. 

An  assignment  to  secure  a  debt  is  a  ^ale  pro  tanto^ 
and  here  there  has  been  a  perfectly  valid  sale  of  the 
policy  to  the  bankers,  and  it  has  been  kept  on  foot,  after 
the  sale,  under  an  independent  covenant  with  them,  and 
not  voluntarily  under  the  settlement  I  must  make  a 
declaration  that  the  Plaintiffs  are  entitled  to  the  pro- 
ceeds of  the  policy. 


ELWELL  ».  CROWTHER. 


iray6,7,12. 


A     STREAM  of  water,  called  "  The  Mill  Fleam;'  By  mmifig 
^^    flowed,  from  a  place  called  Peck  Mill,  through  Kd^u'Sd 
the   Defendants^  land   and   then  through  land  of  the  nink  not  only 
Plaintiff  to  Wednesbwry  Forge,  which  also  belonged  to  stream 


the  Plamtiff.     This  stream  there  turned  a  mill  and  sup-  '?i.'^*.,V""" 
,.   ,    ,  .  /.       .  ,  .  ...      tiTi  mill,  but 

plied  the  motive  power  for  the  machinery  working  the  also  that  of 

Plaintiff  filed  a 

This  stream  had  been  granted  in  1765  by  the  former  JlSction  ^  but 

owners  of  the   Defendants'  lands  to  persons  through  it  did  not  ap- 

whom  the  Plaintiff  was  entitled.    The  deed  of  1766  Kad  been  any 

granted,  with  other  property,  "  all  that  trench,  water-  diminutionj)f 

course  or  aqueduct,  cut  or  made"  through  the  grantor's  mill.    Held, 

lon/lfl    that  the  bill 
lanas,  ^^^^^^  ^^^  ^ 

be  dismissed ; 
and  on  the  Defendants  undertaking  not  to  work  the  minerals  so  as  to  obstruct,  &c.  the 
water  and  the  supply  thereof  along  the  watercourse,  it  was  retained,  with  liberty  to 
apply.    The  Court  however  intimated,  that  in  default  of  the  undertaking  being  given, 
an  iiijunctioD  would  be  granted. 

m2 
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lands,  with  full  liberty  to  rid,  scoar  and  cleanse  the 
watercourse  and  "  to  lay  the  dirt  and  rubbish  on  the 
banks  thereof/'  with  certain  rights  to  the  grantees  of 
flooding  their  meadows  at  stated  times. 

The  Defendant  Crawther,  by  his  tenant  Milk,  had 
worked  the  ironstone,  under  and  on  both  sides  of  the 
stream  under  the  Defendants'  land,  by  which  the  surface 
land  adjoining  the  stream  and  the  bed  of  the  stream 
itself  had  become  depressed  to  the  extent  of  four  feet. 

The  Plaintiff  instituted  this  suit  in  July,  1861,  against 
Crawther  and  his  tenant  Mills,  alleging,  that  the  flow 
of  water  to  the  Mill  Fleam  had  been  materially  inter- 
fered with  and  impeded,  and  the  supply  of  water  to  the 
forge  diminished,  so  as  to  cause  considerable  injury  and 
damage  to  the  Plaintiff*.  That  JUil/s  had  also  nearly 
completed  the  erection  of  a  stone  wall  on  one  side  the 
Mill  Fleam  and  a  mud  wall  or  embankment  on  the 
other  side.  The  Plaintiff  alleged  that  these  injuriously 
affected  his  property,  and  that  they  prevented  or  inter- 
fered with  the  cleansing  and  clearing  the  watercourse, 
which  would  in  times  of  flood,  by  overflowing  the  banks 
of  the  Mill  Fleam,  prevent  the  escape  of  the  flood 
waters  as  they  had  been  accustomed  to  escape.  The 
Plaintiff  stated,  that  the  water  thus  collected  and  con- 
fined within  a  narrow  channel  between  the  wall  and 
the  embankment  would  break  down  or  undermine  them, 
whereby  he  would  be  deprived  of  the  use  of  the  stream, 
or,  at  all  events,  that  the  natural  and  usual  flow  of  water 
would  be  seriously  obstructed  or  (liminished. 

The  Plaintiff  also  complained  that  th«  Peck  Mill 
weir  had  sunk,  and  he  claimed  not  only  relief,  but 
also  the  intervention  of  the  Court,  in  respect  of  what  was 
passed,  as  well  as  to  prevent  irreparable  injury  to  the 

watercourse, 
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watercourse,  which  the  Plaintiff  considered  must  in- 
evitable ensue,  if  the  Defendants  continued  to  work  the 
mines  as  they  had  recently  worked  them  and  as  they 
threatened  and  intended  to  do. 


1862. 


The  Defendants  said,  that  if  the  surface  of  the  land 
and  the  bed  of  the  Mill  Fleam  had  sunk,  still  that  it 
would,  in  a  short  time,  permanently  settle,  and  would 
then  sink  no  further;  that  the  sinking  was  very  gradual 
and  perfectly  equal,  and  that  it  would  not  do  the  slightest 
injury  to  the  Mill  Fleam,  or  prevent  the  supply  of  water 
to  the  Plaintiff's  forge.  The  Defendants  positively 
denied  that  the  Plaintiff  had  sustained  any  actual 
damage  in  the  supply  of  water,  and  stated  that  Mills, 
to  prevent  the  escape  of  water  from  the  Mill  Fleam, 
had,  at  great  expense,  embanked  the  Mill  Fleam  in  the 
most  approved  manner,  and  that,  so  far  from  such  em- 
bankment and  wall  injuriously  affecting  the  Plaintiff's 
property  and  the  cleansing  of  the  watercourse,  the  latter 
was  now  wider  and  deeper  than  it  was  before  and  more 
easily  cleansed  or  cleaned;  that  such  embankment  and 
wall  had  been  properly  made,  so  that  when  the  soil  of 
the  Mill  Fleam  had  subsided,  in  consequence  of  getting 
the  ironstone  under  it,  the  water,  which  would  be  kept 
in  its  original  level  by  weirs  at  other  parts  of  the  Mill 
Fleam,  would  be,  as  nearly  as  possible,  at  the  same 
distance  from  the  top  of  the  embankment  and  wall,  as 
it  would  have  been  from  the  top  of  the  banks  of  the 
Mill  Fleam,  if  they  had  not  been  made  and  such  sub- 
sidence had  not  taken  place.  The  Defendants  also  said, 
that  as  the  bed  of  the  Mill  Fleam  and  the  surface  of  the 
adjacent  land  would  not  sink  more  than  four  feet,  and 
that,  as  it  must  sink  in  a  perfect  level,  it  would  not 
materially,  or  to  any  extent  whatever,  affect  or  obstruct 
the  flow  and  passage  of  water  in  and  along  the  Mill 
Fleam,  if  proper  embankments  were  made,  as  they  had 

been 
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been  up  to  that  time  and  were  intended  to  be  for  the 
future.  The  Defendants  further  said,  that  the  Plaintiff 
had  visited  the  spot  with  Mills  in  August  and  October^ 
I86O9  to  consider  the  precautions  necessary  to  prevent 
any  injury  to  the  Mill  Fleam,  or  any  diminution  in  the 
supply  of  water  to  the  mineral  works,  and  they  insisted 
that  the  Plaintiff  had  acquiesced  in  the  erection  of  the 
wall  and  of  the  embankment. 

The  bill  prayed  an  injunction  to  restrain  the  Defend- 
ants from  working  the  mineral  in  ''the  soil  of  the  Plain- 
tiff" under  the  MUl  Fleam. 

2.  An  account  of  all  minerals  worked  by  the  De- 
fendants out  of  the  Plaintiff's  soil. 

3.  An  injunction  to  restrain  the  Defendants  from 
working  their  mines  in  such  a  manner  as  to  cause  any 
lowering  of  the  level  of  the  bed  of  the  MiU  Fleam,  or 
so  as  to  obstruct  or  diminish  the  flow  of  the  water. 

4.  An  injunction  to  restrain  the  Defendants  from 
permitting  any  wall  or  embankment  along  the  bank  of 
the  stream,  which  would  obstruct  the  ckansing  of  the 
watercourse,  or  interfere  with  the  free  escape  of  the 
flood-waters  over  the  banks. 

5.  For  damages. 

Mr.  Lush,  Mr.  Baggallay  and  Mr.  C  Hall  for  the 
Plaintiff. 

Mr.  FoUett  and  Mr.  Druce  for  the  Defendant  MilU.. 

Mr.  Selwyn  and  Mr.  Southffoie  for  Crowther. 

Siroyan 
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Strcyan  ▼.  KnowUs{€i)\  Tipping  ▼•  Ecker$ltg{]k)i 
Davies  v.  Marshall  (c) ;  Northam  v.  Hurley  (d) ;  Brown 
▼.  Best  (e) ;  The  Nortli-Eastem  Railway  Company  v. 
Elliot(f);  Hunt  v.  Peaheig);  Dickenson  v.  The 
Grand  Junction  Canal  Company  (A) ;  Patching  ▼. 
JDKi6tfM(t);  Haines  y.  Taylor  (k);  Elmhirst  v.  Spem- 
cer(l);  The  MayOr  4rc.  of  Liverpool  v.  The  Chorly 
Waterworks  Company  (m). 


The  Master  of  the  Rolls. 

The  object  of  the  suit  is,  first,  to  restrain  the  mining  May  12. 
under  the  stream ;  secondly,  to  restrain  the  working 
of  the  mine  in  such  manner  as  to  lower  the  bed 
of  the  stream  and  obstruct  the  flow  of  the  water; 
thirdly,  to  restrain  the  erection  of  the  wall  and  banks, 
so  as  to  obstruct  the  cleansing  the  stream.  It  will  be 
necessary  to  consider  these  three  parts  of  the  case 
separately. 

With  respect  to  the  first  part,  not  only  is  there  no 
evidence  that  the  Plaintiff  is  entitled  to  the  minerals,  but 
the  evidence  is  all  the  other  way.  On  the  construction 
of  the  deed  itself,  as  a  conveyance,  it  is  obvious  that 
counsel  have  very  wisely  abandoned  the  idea  of  pressing 
on  the  Court  any  right  to  the  minerals,  or  the  soil  under 
the  stream,  the  consequence  of  which  necessarily  is,  that 
this  part  of  the  case,  which  has  been  abandoned,  must  be 
treated  as  a  matter  in  which  the  Plaintiff  has  altogether 

failed, 

(a)  6  Hurl.  4  JV^.  454.  (g)  Johns.  705. 

(6)  2  Kay  4-  John.  264.  (A)  15  Beav.  260. 

(c)  81  L.  J.  (C.  P.)  61.  (i)  Kay,  1. 

(<0  1  Ell'  A  B.  665.  (k)  10  Beav.  75. 

(«)  1  G.  Wilson,  174.  (/)  2  Mae.  ^  6.  45. 

(/}  1  Johns,  i  H.  154.  (m)  2  De  G.,  M.  4  G.  852. 
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1862,        failed,  and  with  respect  to  that,  the  bill  must  be  dis- 
missed with  costs. 


The  next  question  is,  to  consider  what  ought  to  be 
done  with  the  second  branch  of  relief  prayed.  With 
respect  to  that,  the  circumstances  are  very  peculiar ;  it 
is  admitted  that  the  working  of  the  ironstone  under  the 
soil  has  produced  a  sinking  of  four  feet  of  the  level  of 
the  soil,  for  a  considerable  distance  along  the  mill 
stream.  I  am  not  sure  that  it  is  quite  uniform  in  all 
places,  but  it  is  quite  clear  that  there  has  been  a  sink- 
ing of  four  feet.  The  Plaintiff  also  contends  that  there 
has  been  a  sinking  of  the  Peck  Mill  Weir,  and  he  also 
asserts  that  there  has  been  a  damage  to  him  by  the 
diminution  of  the  flow  of  the  water.  The  Plaintiff  has 
no  right  whatever  to  the  soil  of  the  river  or  to  any 
minerals  under  the  bed  of  the  stream,  and  the  whole  of 
his  interest  is  confined  to  the  proper  supply  of  water  to 
his  mill ;  and  provided  that  is  not  interfered  with,  and 
that  the  Court  has  a  reasonable  certainty  that  it  will  not 
be  interfered  with,  the  Plaintiff  has  everything  that  he 
is  entitled  to,  if  he  be  not  put  to  any  unusual  or  un- 
necessary expense  in  maintaining  his  rights.  There  is 
no  evidence  that  there  has  been  any  diminution  of  the 
water  of  the  mills,  and  though  there  has  been  a  general 
allegation,  which  would  not  be  sufficient  under  any 
circumstances,  yet  if  it  were  capable  of  proof,  it  would 
have  been  proved  by  some  person  shewing  short  work- 
ing on  some  day  or  another.  Consequently  I  think  that 
the  Plaintiff  has  not  been  damaged  in  this  respect. 

As  to  the  sinking  of  the  Peck  Mill  Weir,  I  confess 
my  inability  to  come  to  a  satisfactory  conclusion  upon 
that  point ;  there  has  been  a  good  deal  of  contradictory 
evidence  upon  the  subject.  The  two  weirs  which  are 
compared  together  and  which  are  the  standard  by  which 

the 


CASES  IN  CHANCERY. 


the  sinking  of  Peck  Mill  Weir  is  proFessed  to  be  ascer- 
lainedy  are  a  mile  apart,  and  the  utmost  sinking  was 
said  by  one  person  to  be  ten  inches,  but  it  is  a  question 
of  an  inch  or  a  portion  of  an  inch  which,  with  the  most 
accurate  measurement,  at  that  distance,  roust  be  very 
liable  to  error,  and  it  would  be  very  difficult  for  the 
Court  to  act  upon  it.  Neither  can  I  act  upon  a  com- 
parison of  the  flow  of  the  water  over  the  various  weirs 
on  the  same  day  and  at  the  same  time.  To  any  person 
at  all  acquainted  with  water  in  its  natural  state,  it  is 
obvious  it  must  be  lower  at  a  particular  spot  at  one  time 
than  at  another,  and  that  a  little  wind  or  a  little  extra 
current  or  any  like  circumstance  might  cause  the  water 
to  run  in  a  greater  volume  to  their  mill  weir  at  one 
time  than  it  would  at  another.  I  cannot  come  to  any 
conclusion  upon  that  subject,  and  I  must  therefore  hold, 
that  the  Plaintiff*  has  ndt  proved  that  there  is  any  lower- 
ing of  the  water  at  the  Peck  Mill  Weir,  and  he  certainly 
has  not  proved  that  he  has  sustained  any  damage  in  the 
diminution  of  water  by  reason  of  the  lowering  of  that 
weir. 


1862. 


Upon  this  it  was  argued,  for  the  Defendants,  that  when 
a  person  comes  for  an  injunction  to  restrain  an  injury 
done  to  him,  he  must  either  prove  that  the  injury  has 
actually  happened,  or  that  it  is  inevitable,  and  that, 
without  that,  the  Court  would  dismiss  the  bill.  That 
may  be  justly  said,  as  a  general  proposition,  but  it  is 
not  applicable  to  this  case.  Here  it  is  an  admitted  fact, 
that  the  working  of  the  ironstone  under  the  surrounding 
ground  has  lowered  the  level  of  the  surface  of  the 
ground  in  the  bed  of  the  Mill  Fleam,  to  the  extent  of 
four  feet,  and  it  is  manifest,  that  if  the  water  had  re- 
mained there,  and  if  the  Defendants  had  done  nothing 
this  fact  would  most  seriously  have  obstructed  the  flow 
of  the  water  to  the  mill ;   in  truth  it  is  the  common 

case. 
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1862.  <^^B^»  ^°^  i^  1^  clear,  upon  tbe  evidence,  that  the  water 
would  have  flowed  over  the  Plaintiff's  meadows,  and 
that  the  raising  of  the  banks  was  absolutely  necessary 
for  the  purpose  of  preventing  it  It  is  true  that  the 
Defendants  did  raise  the  banks  for  that  purpose;  but 
I  do  not  know  that  the  Plaintiff  could  compel  them 
to  do  so,  except  through  the  authority  of  this  Court, 
declaring  that  they  must  not  do  anything  to  obstruct 
the  flow  of  water  to  the  Plaintiff's  mill,  the  right  to 
which  flow  of  water  is  unquestioned  and  unquestion- 
able. 

I  cannot  certainly  say,  by  applying  to  this  Court, 
that  a  man  has  acted  with  undue  precipitancy  or  undue 
haste,  who  finds  that  the  soil,  for  half  a  mile  through 
which  the  stream  which  supplies  his  mill  runs,  has,  by 
reason  of  the  working  underneath  that  ground,  sunk 
four  feet.  A  Plaintiff  has  to  contend  with  great  diffi- 
culty in  these  cases,  between  the  double  imputation 
which  may  be  made  upon  him  of  precipitancy  on  the 
one  hand,  and  acquiescence  on  the  other.  Here  prac- 
tically the  Defendants  impute  both,  for  they  say,  "  The 
Plaintiff  ought  not  to  have  come  before  he  had  sus- 
tained any  damage,  and  he  has  sustained  no  damage," 
and  next  they  say,  that  he  examined  the  mode  in  which 
they  were  making  the  banks,  and  gave  advice  respecting 
it,  which  was  followed,  and  that  this  amounted  to  an 
acquiescence  in  the  continuance  of  that  mode  of  working* 
I  am  of  opinion  that  it  was  neither  the  one  nor  the 
other,  that  he  has  neither  shewn  undue  precipitancy  in 
coming  to  the  Court  when  so  great  a  sinking  had  taken 
place,  and  he  is  not  bound  by  the  acquiescence,  which 
is  imputed  to  him  by  the  Defendants ;  at  the  same  time 
I  think  that  he  has  sustained  no  damage  at  present, 
and  that  he  will  sustain  no  damage,  provided  the  Defen- 
dants will  continue  to  do  what  they  have  hitherto  done, 

and 
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and  that  nothing  more  occurs.  I  do  not  think  that  the 
Court  ought  to  leave  it  entirely  to  accident  whether 
the  Defendants  will  continue  to  do  what  they  have 
hitherto  done,  without  being  ready  to  interpose  for  the 
assistance  of  the  Plaintiff  in  that  respect;  and  therefore, 
if  there  had  been  nothing  further  in  the  case  and  the 
parties  could  not  have  settled  the  matter  amicably,  the 
Plaintiff  would  have  been  entitled  to  an  injanction  to 
restrain  the  working  of  the  mine  in  such  a  manner  as  to 
obstruct,  diminish,  alter  or  interfere  with  the  flow  and 
passage  of  the  water  or  the  supply  thereof  in  and  along 
the  watercourse. 

I  am  of  opinion  that  it  has  not  been  interfered  with 
yet,  and  what  I  propose  to  do  with  respect  to  this  part 
of  the  cas.e  is  this: — considering  that  the  Defendants 
appear  to  be  doing  everything  that  is  in  tlieir  power  to 
prevent  the  diminution  or  obstruction  of  the  water  to 
the  Plaintiff's  mill,  and  that,  on  the  one  hand,  I  ought 
not  to  make  any  hostile  decree  against  them  on  that 
subject,  and  considering,  on  the  other  hand,  that  so 
serious  an  alteration  has  taken  place  in  the  level  of  the 
earth  as  a  subsidence  of  four  feet,  and  that  nobody  can 
tell,  except  by  a  sort  of  conjecture  which  this  Court 
cannot  act  upon,  what  may  be  the  result,  I  think  I 
ought  not  to  make  a  hostile  order  against  the  Defend- 
ants. 1  do  not,  therefore,  propose  to  give  any  costs  of 
that  portion  of  the  bill,  but  to  require  the  Defendants 
to  give  the  following  undertaking : — 

"  The  Defendants  undertaking  not  to  work  their 
mines,  in  such  a  manner  as  to  obstruct,  diminish,  alter 
or  interfere  with  the  flow  and  passage  of  the  water  and 
the  supply  thereof  in  or  along  the  said  watercourse, 
let  all  further  proceedings  in  the  suit  be  stayed,  giving 
liberty  to  apply,  but  giving  no  costs  and  making  no 
further  order  in  the  matter." 

With 
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With  respect  to  the  third  part  of  the  prayer  of  the 
billy  which  relates  to  the  wall  and  the  embank- 
inent,  I  am  of  opinion  that  I  ought  to  make  no  order 
at  all.  If  the  banks  are  not  raised  to  such  a  point 
or  are  raised  to  such  a  point  as  either  to  produce  too 
much  water  or  to  diminish  the  quantity  of  water  which 
ought  to^flow  to  the  PlaintifTs  mill,  he  will^  under  the 
general  liberty  to  apply  reserved  to  him,  be  entitled  to 
come  here  to  claim  that  right.  With  respect  to  the 
scouring  of  the  watercourse,  I  am  of  opinion  that  this 
right  was  merely  for  the  purpose  of  obtaining  a  due 
supply  of  water  to  the  mill,  and  that  if,  by  any  acts 
of  the  Defendants,  the  Plaintiff  is  impeded  in  doing 
any  thing  necessary  for  that  purpose,  for  instance,  if 
by  acts  of  the  Defendants  the  bed  of  the  watercourse 
is  lowered  or  its  banks  raised,  then  that-  shids  the 
burthen,  and  it  would  become  necessary  for  the  De- 
fendants to  act  so  as  to  prevent  the  obstruction  of  the 
flow  of  water  to  the  Plaintiff's  mill.  In  that  respect 
liberty  to  apply  will  also  be  sufficient,  in  case  that  event 
arises,  but  at  present,  I  have  no  reason  to  suppose,  if 
the  Defendants  act  as  they  have  hitherto  acted  for  the 
protection  of  the  Mill  Fleam  and  the  banks,  that  such 
an  event  will  occur.  At  the  same  time,  no  person  can 
speak  with  certainty  as  to  what  may  happen  in  respect 
of  that  matter,  and  the  Plaintiff  is  entitled  to  have  the 
assistance  of  this  Court,  and  if  that  event  should  happen 
he  must  be  at  liberty  to  come  here  at  a  moment's 
notice.  I  think  that  this  Court  cannot  properly  dismiss 
the  bill  altogether,  and  leave  the  Plaintiff  to  file  a  new 
bill.  If,  for  instance,  in  working  the  minerals  a  crack  in 
the  soil  at  the  level  of  the  ironstone  or  any  other  like 
calamity,  which  is  now  anticipated,  should  occur  to  injure 
this  stream,  he  would  then  be  told  that  he  had  long  been 
aware  of  what  would  happen  and  ought  to  have  applied 
sooner. 

Therefore, 
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Therefore,  the  coarse  I  shall  take  is  this : — I  shall 
dismiss  the  bill  as  to  working  under  the  Mill  Fleam 
and  the  account  of  the  minerals  worked ,  and  as  to  the 
rest,  I  shall,  upon  the  Defendant  giving  the  undertaking 
I  haye  stated,  retain  the  bill,  staying  all  further  pro- 
ceedings, and  give  liberty  to  all  parties  to  apply ;  but  I 
shall  make  no  order  as  to  the  costs  of  the  latter  matter. 

If  the  Defendants  should  not  give  the  undertaking,  I 
shall  then  grant  the  injunction  in  the  terms  I  have  stated. 


WHITLEY  r.  WHITLEY. 

Mmy  12. 

rpHE  testator,  Edward  Griffiths,  devised  an  estate  The  wife  of  a 

•*-      called  Ehydffoled,  in  the  county  of  Flint,  to  trus-  ^^^  J^" 

tees,  in  trust  for  his  wife,  Mary  Griffit/ts,  for  life,  and  share  of  the 

after  her  death  upon  trust  to  sell  and  divide  the  produce  5^  ^te 

amongst  his  five  children.  vhich  had 

been  directed 
to  be  told. 

The  testator  died  in  1838,  and  his  widow  lived  till  ^7  ^»  "^i"* 

'  the  testator 

1855.  gave  all  "hii 

share,  estate 
and  interest'* 
In  1 848,  Elizabeth,  one  of  the  five  children,  married  in  the  R. 

John  Davie..  L^Kn"? 

benefits  out  of 

John  Davies,  by  his  will,  made  in  1857,  gave  to  his  to  his  widow, 
widow  his  personal  estate  absolutely,  and  certain  interests  ^f.^*  *•'  ^^ 
in  his  real  estate.     He  made  devises   in  favor  of  his  case  for  elec- 
sons  Edward,  John  and  Lawrence,  and  then  proceeded  {he*wid^*'"*' 
in  the  following  terms : — ''And  as  to  and  concerning  all 
my  share,  estate  and  interest  in  the  Rhydgaled  property, 
and  the  house  and  shop  in  High  Street  in  Mold,  afore- 
said, and  also,  as  well  in  the  yearly  rents  thereof  as  in 
the  moneys  that  may  arise  from  the  sale  of  the  said  pro- 
perty. 
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perty,  I  give,  devise  and  bequeath  the  same  unto  my 
said  wife,  for  her  own  use  and  benefit,  for  the  term  of 
her  natural  life ;  and  from  and  immediately  after  her 
decease,  I  give,  devise  and  bequeath  the  same  and  every 
part  thereof  unto  my  daughter,  Sarah  Davies,  for  her 
own  use  and  benefit  absolutely  for  ever." 

''  And  I  hereby  declare,  and  my  will  and  mind  is,  that 
in  case  either  of  my  said  sons  shall  claim  to  have  any 
estate  or  interest  in  the  Rkydgaled  property,  to  the  eX"^ 
elusion  of  their  sister  Sarah  Davies^  then,  in  that  case,  I 
make  void  the  devise  hereby  made  in  favor  of  the  one 
so  claiming  such  estate  and  interest  as  aforesaid,  and  I 
give  and  devise  the  property  hereby  devised  to  him, 
so  claiming  as  aforesaid,  unto  my  daughter  Sarah 
Davies,  her  heirs  and  assigns  for  ever,  in  lieu  of  the 
devise  and  bequest  hereby  made  in  her  favor  at  her  age 
of  twenty«*five  years." 

John  Davies  died  in  1858,  leaving  his  widow,  his 
daughter  and  three  sons  him  surviving.  His  will  was 
proved  by  his  widow  alone,  who  accepted  the  benefits 
given  to  her  by  her  husband's  will,  and  she  died  in 
1859. 

The  Rhydgaled  estate  still  remained  unsold,  but  all 
the  persons  beneficially  interested,  including  John  Davies 
and  his  wife,  had,  in  1849,  granted  a  lease  of  it,  which 
expired  in  1861. 

This  suit  was  instituted  by  the  trustee  of  the  original 
testator*  to  have  the  rights  of  the  parties  in  the  Rkyd" 
gated  estate  declared. 

Mr.  C  Hall,  for  the  PlaintiflF,  stated  the  case. 

Mr. 
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Mr.  Osier,  for  the  executors  of  JEHzabeth  Davies.  1862. 
First.  This  will  does  not  create  a  case  for  election.  The 
testator  inerdy  gives  ''all  my  riiare, estate  and  interest 
in  the  WiydgdUd  estate/'  and  the  moneys  to  arise  from 
the  sale  thereof.  He  professes  to  dispose  of  that  only 
which  was  his,  and  *'  a  peraon  is  not,  without  strong  in- 
dications of  such  an  intent,  to  be  understood  as  dealing 
with   what  does  not    belong    to    him."    Dummer  ▼. 

Secondly.  The  original  will  converted  the  estate  into 
personalty,  and  there  has  been  no  reconversion.  A 
married  woman,  being  one  of  several  persons  interested, 
cannot  reconvert  personal  into  real  estate.  In  Holloway 
V.  Radcliffe (Jb)f  the  Court  said,  ''It  would  be  repugnant 
to  the  principles  on  which  the  doctrine  of  conversion 
and  reconversion  rest,  to  hold  that  one  of  the  legatees  of 
an  undivided  share  in  the  produce  of  real  estate  directed 
by  the  testator  to  be  converted  into  personalty  could, 
without  the  assent  of  the  others,  elect  to  take  his  share 
as  unconverted  and  in  the  shape  of  real  estate.^'  As  to 
the  lease,  it  is  not  stated  whether  it  was  acknowledged 
by  Mrs.  Davies. 

Mr.  Speed,  for  Edward  Davies,  the  infant  heir  at  law 
or  his  mother,  argued  that  there  was  no  case  of  election, 
that  the  property  had  been  reconverted  and  had  de- 
scended to  the  heir  of  his  mother ;  Qibson  v.  Gihson{c)\ 
Fitzsimons  v.  Fitzsimons  (d). 

Mr.  JSddes  for  Sarah  Dames. 

7%e 

(fl)  2  MyL  4-  K,  274.  (c)  1  Drew.  42. 

(6)  23  Ban.  172.  (d)  28  Beav.  417. 
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by  the  affidavit  of  Mr.  Bridges,  the  secretary  of  the 

,  company,  and  the  petition  stood  over  for  his  cross- 

.  '  examination.    This  lasted  from  the  28th  to  the  Slst  of 

In  re 

The  Mitre    July,  1858,  and  it  was  then  postponed  until  after  the 

"co^'^^'    long  vacation.    In  the  meantime,  an  action  was  brought 

by  the  company  against  Mr.  JEyre  to  recover  60/.  for 

the  last  call  on  his  shares,  which  had  been  made  in 

May  previously  but  which  he  resisted. 

In  November,  1858,  there  was  another  appointment 
for  the  cross-examination  of  Mr.  Bridges,  which  he  did 
not  attend,  and  on  the  25th  of  November,  Mr.  Eyre 
moved  for  substituted  service  on  him ;  but  no  order  was 
made. 

On  the  lOth  of  December,  1858,  Mr.  Williams,  the 
solicitor  of  the  company,  informed  Mr.  Eyre's  solicitor, 
that  Mr.  Bridges  might  be  served  at  Newcastle;  he  was 
accordingly  served,  and  his  cross-examination  wa&  fixed 
for  the  12th  of  January,  1858 ;  but  on  the  day  before, 
Mr.  Bridges  and  Mr.  Williams  called  upon  Mr.  Law- 
rence,  Mr.  Eyre's  solicitor,  and  what  took  place  on  that 
occasion  was  stated,  in  the  evidence  of  Mr.  Lawrence,  in 
the  following  terms : — '^  It  was  on  the  1 1th  o(  January, 
1859,  that  I  saw  Mr.  Bridges*  Mr.  Bridges  expressed 
a  great  unwillingness  to  be  examined,  and  proposed 
to  find  a  solvent  transferree  to  take  a  transfer  of 
Mr.  Eyre's  shares.  I  said  it  would  be  necessary  that 
the  costs  should  be  paid,  and  suggested  that  if  he 
wished  to  compromise  the  business,  he  should  make  an 
offer.  He  said  he  would  see  Mr.  WiUiams.  Afterwards, 
Mr.  Williams  and  Mr.  Bridges  called,  when  they  pro- 
posed Mr.  Stedman  as  a  transferree.  I  said  our  pay- 
ments out  of  pocket  would  amount  to  2001,  and  I  asked 
him  to  make  a  definite  offer,  which  he  agreed  to  do  to- 
morrow.   He  wished  the  appointment  for  to-morrow 

for 
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Eyre's  Caib. 


for  the  crossreyaminalion  to  stand  oyer^  which  I  agreed 

to."     On  the  next  day,  Mr.  Williams  ''offered,  on 

behalf  of  the  company,  to  fi|id  a  solvent  transferree  of        j^^^ 

Mr.  Pyre's  shares,  who  should  indemnify   Mr.  JEyre    Thb  Mitre 

from  all  future  liabilities  (Mr.  £t/re  paying  the  costs),  q^^ 

and  agreed  to  pay  Mr.  Eyres  solicitor,  at  the  same  time, 

200/.  on  account  of  all  their  costs.'* 


These  terms  were  accepted,  and  an  application  was 
made  by  Mr.  Eyre  to  the  directors,  in  the  terms  of  the 
deed  of  settlement,  to  accept  Stedman  as  the  transferree, 
wbidi  they  consented  to;  but  Stedman^  being  applied 
to  by  the  directors,  refused  to  take  a  transfer  of  the 
shares.  The  solicitor  and  secretary  then  proposed  that 
Mr.  Bird^  a  director,  should  take  a  transfer  of  them. 
The  directors  accepted  Mr.  Bird  as  transferree,  and 
'Hit,  Eyre  executed  a  deed  of  transfer  to  him  on  the  I8th 
of  March^  1859,  and,  on  the  19th,  the  deed  of  transfer 
and  the  deed  of  settlement  were  signed  by  Mr.  Bird. 
The  secretary  entered  the  transfer  in  the  company's 
book,  and  indorsed,  on  the  deed  of  transfer,  a  memoran- 
dum of  the  entry  having  been  made  in  the  book  (7  &  8 
Vict.  c.  110,  s.  54).  A  return  of  the  transfer  (sect.  12) 
was  obtained  on  the  same  day  registered  with  the  Re- 
gistrar of  Joint  Stock  Companies.  Besides  this,  the 
200/.  were  paid  to  Mr.  Eyres  solicitor  for  the  costs,  and 
Mr.  Ey^e  paid  60Z.  to  the  company  for  his  calls. 

Mr.  Eyre's  petition  was  thereupon  withdrawn,  but, 
in  the  meantime,  one  of  the  two  judgments  had  been 
satisfied  and  the  other  compromised. 

A  petition  for  winding  up  was  afterwards  presented 
by  another  shareholder,  and  on  the  3rd  of  November^ 

1860, 
n2 
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1862.  1^30  (^)>  ^^  order  was  made  for  winding  up  the  Miire 

^■^^v^^^  Company.     Under  this,  the  Official  Manager  now  sought 

TRB  s  Case.  ^^  place  Mr.  JEyre  on  the  list  of  contributories  for  the 

Thb  Mitbb  thirty  shares,  and  the  matter  was  transferred  into  Court 

ASSURANCB 

Co. 

Sir  R.  Palmer  (Solicitor-General)  and  Mr.  Osborne 

for  Mr.  JEyre.    The  transfer  to  Mr.  Bird  was  perfectly 

valid  and  bond  fide,  it  was  not  like  those  cases,  where 

transfers  have  been  made  to  a  man  of  straw  after  a 

company  is  notoriously  in  a  state  of  insolvency;  but 

here  it  was  to  a  responsible  person,  and  the  basis  of  the 

arrangement  was  to  have  a  solvent  transferree.     Upon 

that  transfer  being  made,  Mr.  Eyre^s  liability  ceased, 

and  he  cannot  now  be  treated  as  a  contributory. 

It  would  have  been  useless  to  proceed  with  the  pe- 
tition, for  the  only  grounds  on  which  a  winding-up 
order  could  have  been  made  had  been  removed,  the 
judgment  debts  had  either  been  paid  or  arranged ;  be- 
sides this,  the  call  made  in  May,  1858,  when  paid,  was 
sufficient  to  make  the  company  solvent  The  share- 
holders, who  were  satisfied,  had  a  right  to  insist  that 
the  business  of  the  company  should  be  carried  on,  and, 
on  the  other  hand,  the  dissentients  were  entitled  to 
retire.  Mr.  Eyre  had  an  absolute  right  to  transfer  his 
shares,  which  the  directors  could  not  prevent. 

Mr.  Selwyn  and  Mr.  Swanston  for  the  Official  Ma- 
nager. Mr.  Eyre  ought  to  be  put  on  the  list  of  con- 
tributories, for  there  was  no  bon&  fide  transfer  of  his 
shares,  and  the  transfer  itself  was  not  completed  with 
the  necessary  formalities.  The  transaction  was  one  of 
a  corrupt  nature,  entered  into  between  the  directors  and 
a  shareholder,  by  which  the  directors  stifled  inquiry  and 

concealed 
(a)  29  Beav.  1. 
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concealed  the  real  state  of  the  company's  afTairs^  at  the 

price  of  their  releasing  a  shareholder  from  his  liabilities 

*      1  ».    .  .1  Etee's  Case. 

to  the  company.     Bird  was  a  mere  nommee,  vho  was        j. 

never  consulted  on  the  matter^  and  who  never  consented    The  Mites 

to  take  a  transfer.     The  directors  acted  contrary  to         Cot"^* 

their  trust  and  duty,  and  Mr.  Eyre,  who  participated 

in  their  wrongful  acts,  cannot  avail  himself  of  them  in 

order  to  escape  from  his  liability. 

Secondly,  the  formalities  required  by  the  deed  of 
settlement  have  not  been  complied  with.  There  was 
no  proper  consent  of  the  board  of  directors,  in  fact,  no 
board  existed,  and  Mr.  Eyre  was  aware  that  Strousberg. 
had  usurped  all  the  powers  and  authority  of  the  com- 
pany. Even  if  there  had  been  a  board,  still  the  direc- 
tors were  bound  to  exercise  a  proper  discretion,  and 
consult  the  interests  of  the  company,  which  they  have 
not  done. 

Mr.  T.  H,  Terrell  for  the  creditors*  representatives. 

Sir  U.  Palmer,  in  reply,  argued  that  there  was  no 
deficiency  in  form,  and  that  even  if  there  were,  still  that 
the  directors  and  officers  of  the  company  and  not  the 
shareholders  were  answerable  for  any  defect. 

The  following  cases  were  cited : — 

Ex  parte  Spackman  (a);  Ex  parte  De  Pas8{b) ;  In 
re  Cameron* s  Coalbrook  Company  (c) ;  Hyam^s  Case  {d) ; 
Lund's Ca8e{e)\  Budds  Case(f);  Ernestv.  Nicholls{g); 
Shortridge  v.  Bosanquet  (A) ;  Ex' parte  Straffon's  Exe- 
cutors (i) ;  Jessopp's  Case  (A) ;  Rowley  v.  Adams  (/)• 

The 

(a)  1  Mae.  *  G.  170.  (g)  6  H.  ofL.  Cat.  401. 

(6)  4  Di!  G.  4  J^  544.  (A)  16  Beuv.  84;  5  H.o/L. 

(c)  18  Beav.  339;  5  De  G.,      Cat.  297. 

JH.  if  G.  284.  (i)  1  De  G.,  M.  Sf  G.  570. 

(d)  1  De  G.,  F.  *  J.  75.  (k)  2  De  G.  if  J.  638. 

(e)  27  Beav,  465.  (/)  4  MyL  ^  Cr.  634. 
(/}  30  Beav.  143. 
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^^^  The  Mabtbr  of  the  Rolls. 

J.  '  I  am  of  opinion  that  the  transfer  of  the  thirty  shares 
The  Mitre  to  Mr.  JBlrd  does  not  exempt  Mr.  JEyre  from  the  liability 
^"To!"""'    of  being  a  contributory. 


June  10. 


The  petition  presented  in  July,  1868,  by  Mr.  Eyre 
contained  a  distinct  statement,  that  in  order  to  stifle  in- 
quiry into  the  proceedings  on  the  part  of  the  dissatisfied 
shareholders,  the  Petitioner  believed  that  the  directors 
accepted  transfers  and  in  some  instances  procured  trans- 
fers of  shares  from  such  dissatisfied  shareholders.  The 
Winding-up  Act,  besides  the  other  causes  for  winding-up 
a  company,  adds  this:  'Mf  any  other  matter  or  thing 
shall  be  shewn  which,  in  the  opinion  of  the  Court,  shall 
render  it  just  and  equitable  that  the  company  should  be 
dissolved."  In  my  opinion,  a  graver  imputation  against 
a  company  could  not  exist,  or  one  which  would  have 
induced  the  Court  to  look  more  suspiciously  into  its 
proceedings,  than  the  fact,  if  proved,  that  whenever,  or 
in  most  cases,  when  a  dissatisfied  shareholder  made  in- 
quiries into  the  affairs  of  the  company,  the  directors  of 
the  company  had  stopped  that  inquiry  by  means  of 
taking  his  shares  and  thus  getting  rid  of  him.  Now  it 
is  important  to  consider  what  was  the  state  of  the  com- 
pany at  that  time.  There  were  two  judgments  mentioned 
in  the  petition,  one  of  them  had  been  satisfied,  and  the 
other  had  been  compromised  by  a  payment  on  account, 
the  judgment  creditor  consenting  to  wait  for  the  payment 
of  the  rest.  There  was  a  third  judgment  entered  up 
against  the  company,  of  which  nothing  was  stated  in 
the  petition,  as  it  was  subsequent  to  that  period.  The 
secretary  of  the  company  called  upon  the  solicitor  of 
the  Petitioner  and  was  exceedingly  afraid  of  the  cross- 
examination  being  continued,  and  the  affairs  of  the  com- 
pany  being  made  public,  and  thereupon  the  Petitioner 

entered 
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entered  into  thiB  compromise^  he  said :  ''  pay  me  the  costs  1862. 
of  my  petition,  get  rid  of  my  shares  to  some  proper  and 
responsible  person,  and  then  I  will  ha?e  nothing  more  to 
do  with  the  matter."  Thereupon  that  course  is  adopted.  Thb  Miteb 
He  immediately  accepted  the  200/.  in  payment  of  his  •^••^"*'» 
discharge;  He  did  not  sell  the  shares  in  the  market 
himself,  he  had  tried  that  before  he  presented  his 
petition,  and  had  found  it  was  impossible  to  get  rid  of 
them,  but  he  took  a  transferree,  whom  the  board  of 
directors  were  to  find.  Mr.  Stedman  was  first  proposed, 
who  declined,  and  thereupon  the  transfer  was  made  to 
Mr.  Birdf  one  of  the  directors  of  the  company. 

Now  upon  the  evidence  which  Mr.  Bird  and  Mr. 
Bridges  gave,  it  is  clear  that  Mr.  Bird  was  a  mere 
machine  in  this  matter,  and  that  he  did  not  believe  that 
he  was  to  incur  any  liability  in  respect  of  these  shares. 
Mr.  Strousberg,  who,  as  it  appears,  managed  the  whole 
concern,  undertook  to  take  them  off  his  hands  at  a  con- 
venient  opportunity,  and  it  is  clearly  proved,  that  none 
of  the  proper  and  necessary  formalities,  which  ought  to 
have  been  observed  upon  that  occasion,  and  were  re- 
quired by  the  deed  of  settlement,  were  complied  with. 
The  transfer  was  approved  at  a  board  of  directors,  all 
the  documents  were  signed  at  the  same  time,  a  post- 
dated entry  was  made  in  the  books  of  the  company,  to 
make  it  appear  that  this  had  been  sanctioned  by  Mr. 
Bird,  who  was  to  take  the  transfer.  The  books  appear 
to  have  been  kept  in  the  most  irregular  manner,  any 
entry  was  made  at  any  time  after  a  transaction  had 
taken  place,  provided  the  directors,  who  were  concerned 
in  the  matter,  made  no  objection  to  this  being  done. 

In  addition,  therefore,  to  the  moral  defects  in  the 
transaction,  there  are  all  these  formal  defects.  The 
formal  defects,  it  is  said,  cannot  afiect  Mr.  Ugre,  and  I 

am 
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1862.  am  referred  to  Shortridge  ▼.  £o8anguet{a)  to  shew  that 
a  shareholder  who  transfers  his  shares  and  cannot  know 
what  forms  are  adopted,  or  whether  the  proper  forms 
Tbb  Mitbe  are  or  are  not  followed  by  the  board  of  directors,  is  not 
Co  "^'^  responsible  for  the  non-observance  of  those  forms.  But 
that  case  is  as  distinct  from  the  present  as  can  well  be 
conceived.  This  is  a  case  of  culpable  participation  be- 
tween &  shareholder  and  the  directors  for  the  purpose 
of  preventing  a  public  exposure  of  the  affairs  of  the 
concern  which  might  seriously  aifect  all  the  shareholders 
in  it;  and  this  is  done  under  an  arrangement  between 
the  petitioner  and  the  directors  themselves  and  no  one 
else.  In  such  a  case,  even  if  the  transaction  could 
stand  in  a  moral  point  of  view,  it  is  undoubtedly  the 
duty  of  the  transferror  to  see,  that  in  the  transfer  of 
his  shares  to  the  directors  or  to  nominees  whom  they 
have  selected  and  procured  to  take  the  shares,  and 
with  whom  the  transferror  has  no  intercourse  except 
through  the  directors,  every  regular  form  has  been  com- 
plied with. 

In  Shortridge  v.  Bosanquet  (a)  a  shareholder,  a  stranger 
to  the  directors,  sold  his  shares  for  valuable  consideration 
to  a  stranger  to  the  concern,  and  the  usual  printed  form 
signed  by  the  seller  was  delivered  at  the  bank,  stating 
that  he  had  agreed  to  sell  and  proposed  to  transfer  the 
shares  to  the  purchasers.  The  broker  asked  the  clerk  if 
the  transfer  would  be  accepted,  and  the  clerk,  afler 
referring  to  the  managing  director,  said  they  would. 
The  purchase-money  was  thereupon  paid,  the  shares 
were  transferred  in  the  Share  Register  £ook,  and  a 
certificate  of  ownership  handed  over  to  the  purchasers, 
duly  signed  by  three  of  the  directors.  In  addition  to 
that,  the  return  required  by  the  8tb  section  of  the  act 

was 
(a)  16  Beav.  84;  5  H.o/L,  Coi.  297. 
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was  made  to  the  Stamp  OfBcei  stating  that  the  Plaintiff  1862. 
was  no  longer  a  shareholder.  It  happened  that  the 
consent  was  not  in  conformity  with  the  deed^  which 
required  the  consent  to  the  transfer  to  be  signed  by  ThbMitrb 
three  directors,  and  the  shares  to  be  specified,  and  AffURAHCB 
various  other  irregularities  in  forms  had  been  com- 
mitted.— [7%e  Solicitor 'General  The  transfer  in  the 
books  and  the  return  to  the  office  were  made  here 
in  exactly  the  same  way.] — I  am  aware  of  that,  but  in 
Shortridge  v.  Bosanquet  there  was  no  species  of  privity 
between  the  transferror  and  the  directors,  all  these  things 
were  performed  in  the  regular  manner,  and  it  was  totally 
impossible  for  the  transferror  in  that  case  to  know  whether 
the  directors  had  performed  their  duty  as  they  ought  to 
have  done.  The  bona  fides  of  the  transaction  was  not 
and  could  not  be  called  in  question,  the  question  was 
whether,  in  equity,  the  transferror  could  be  injured  by 
the  non-compliance  of  the  directors  with  these  forms, 
strictly  speaking,  it  was  a  question  between  a  bona  fide 
transferror  and  a  bond  fide  transferree.  But  in  this  case, 
the  sale  is  to  the  company  or  to  the  directors  of  the 
company,  and  it  is  literally  a  transaction  in  which  (to 
use  a  familiar  and  a  somewhat  colloquial  expression,  but 
which  alone  expresses  my  meaning)  200/.  was  paid  in 
the  shape  of  hush  money  for  the  purpose  of  stifling 
further  inquiry  into,  and  preventing  a  disclosure  of,  the 
affairs  of  the  company. 

My  opinion,  therefore,  is,  that  even  if  the  transaction 
had  been  completed  with  every  regular  form,  it  was  one 
which  could  not  have  stood  in  this  Court;  but  being 
in  fact,  as  it  is,  a  wholly  irregular  proceeding,  being 
entered  into  for  the  purpose  of  delaying  the  winding- 
up,  and  the  Petitioner  himself  being  a  party  to  the 
very  act  which  he  had  put  forward  pointedly  in  his  own 
petition  as  a  reason  for  winding  up  the  company,  I  am 

of 
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of  opinion  that  it  cannot  exonerate  him  from  the  con- 
sequences of  being  a  shareholder,  and  that  the  necessary 
duty  which  trustees  owe  to  all  their  shareholders,  and  of 
The  MiTRB    which  they  are  all  aware,  makes  it  impossible  for  one 
Co^"^*    shareholder  to  connive  with  the  directors  in  injuring 
the  rest  of  the  shareholders  and  thereby,  at  the  same 
*     time,  to  emancipate  himself  from  his  own  liability. 

The  solvency  or  responsibility  of  the  transferree  does 
not  really  aifect  the  question,  if  the  transfer  was  bona 
fide  and  in  proper  form ;  but  if  the  state  of  the  com- 
pany was  such,  that  a  winding-up  order  was  inevitable, 
and  if  Mr.  Eyre  colluded  with  the  directors  to  enable 
them  to  continue  the  business  of  the  company  nominally 
to  the  prejudice  of  the  shareholders,  at  the  price  of 
being  himself  relieved  from  all  future  liability  and  being 
paid  his  costs  of  the  proceedings  then  pending:  if  such, 
I  say,  be  the  real  character  of  the  transaction,  then  1 
am  of  opinion  that  the  transfer  is  bad,  and  that  the  rest 
of  the  contributories  have  a  right  to  insist,  that  the  Peti- 
tioner has  not  thereby  relieved  himself  from  the  liability 
of  contributing  with  them  in  the  discharge  of  the  debts 
of  the  company. 

I  am  of  opinion,  therefore,  that  Mr.  JEyre  must  con- 
tinue a  contributory  in  the  company  to  the  extent  of 
the  thirty  shares  for  which  he  was  originally  liable. 
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ARCHER  V.  LEGG. 

May  9. 
rilHE  testator^  George  Archer,  by  his  will  dated  in  Atestotorgare 
-*•      1855,  devised  and  bequeathed  the  residue  of  his  tljgt^Schn- 
rcal  and  personal  estate  to  three  trustees,  in  trust  to  dren,  the  chO- 
convert  and  hold  the  produce  as  follows : —  gon  and 

UpoA  trust  for  all  his  grandchildren  (the  children  and^B.)' living 

respectively  of    his    son    Sidney  Archer  and   of   his  at  hit  decease, 

daughter  Frances  Louisa  Legg)  who  should  be  living  at  over  to  bis 

the  time  of  his  (the  testator's)  decease,  equally  to  be  ^J^thers  and 

^  '  /     1        J  sisters,  in  case 

divided    between   them   share  and   share  alike.    The  any  died  before 

share  or  shares  of  such  of  them  as  being  a  grandson  or  velfted^lnterest. 
grandsons  should   have  attained   his  or  their  age  or  Byacodicil,he 

r  X         *  *   *u     *•  r  u-     gave  4,000/., 

respective  ages  of  twenty-one  years  at  the  time  of  his  ^^^  interest 

(the  testator's)  decease,  or  being  a  granddaughter  or  Jo.be  paid 

granddaughters  should   have  attained  that  age  or  be  moieties"  to 

married  at  the  time  of  his  <the  testator's)  decease,  to.  i? j*|^^  ^j^^. 

become  vested  in  him,  her  or  them,  respectively,  imme-  lives,  and  at 

diately  after  his  (the  testator's)  decease,  and  to  be  paid  ^jj^  gaid^aum 

or  transferred  to  him,  her  or  them,  respectively,  as  soon  of  4,000/.  to 

thereafter  as  conveniently  might  be.    And  the  share  or  benefit  of  his 

shares  o^  such  of  his  grandsons  as  should  not  have  grandchildren, 

°  agreeably  to 

attained  his  or  their  age  or  respective  ages  of  twenty-one  the  instruo- 

years  at  the  time  of  his  (the  testator's)  decease,  to  •jj^h'.'^^at."^ 

become  rested  in  him  or  them,  respectively,  on  his  or  A.  died,  living 

their  attaining  his  or  their  age  or  respective  ages  of  ^  moiety  of 

twenty-one  years,  and  to  be  paid  or  transferred  to  him  *^®  4,000/.  be- 

.  came,  upon 

or  them  accordingly.    And  the  share  or  shares  of  such  the  death  of 

of  his  said  gratiddaughters  as  should  not  have  attained  ^'on^^'^is 

her  or  their  age  or  respective  ages  of  twenty-one  years  children. 

nor  have  been  married  at  the  time  of  his  decease,  to 

becbme  vested  in  her  or  them,  respectively,  on  her  or 

their 
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their  attainiog  her  or  their  age  or  respective  ages  of 
twenty-one  years,  or  on  the  day  or  respective  days  of 
her  or  their  marriagei  which  should  first  happen,  and  to 
be  paid  or  transferred  to  her  or  them  accordingly. 

The  testator  thereby  declared  that  if  any  grandchild 
or  grandchildren  should  depart  this  life  before  he,  she  or 
they  should  have  respectively  acquired  vested  interest 
or  vested  interests  in  his,  her  or  their  share  or  respective 
shares,  then  the  share  oi*  respective  shares  of  him,  her 
or  them  so  dying  should  go  and  accrue  to  the  surviving 
brothers  and  sisters  of  such  grandchild  or  grandchildren 
respectively.  The  testator  declared  that  his  trustees 
should  invest  and  accumulate  the  shares  of  such  of  his 
grandchildren  as  should  not  have  attained  a  vested 
interest  at  the  time  of  his  (the  testator's)  decease, 
until  the  shares  should  have  respectively  become  vested 
interests  in  such  grandchildren  respectively.  And  he 
authorized  his  trustees,  before  his  grandchildren  should 
have  respectively  attained  a  vested  interest,  to  apply 
a  limited  sum  for  their  advancement  out  of  their  pre- 
sumptive shares. 

The  testator  made  a  codicil  to  his  will  dated  the  9th 
of  iifay,  1859,  in  the  following  terms : — "  I  make  this 
codicil  to  my  will,  instructing  my  executors  to  invest, 
out  of  the  proceeds  of  my  real  and  personal  estate,  the 
sum  of  4,000/.  (additional  to  the  sum  named  in  my  will) 
in  the  funds  or  parliamentary  securities,  the  interest  of 
which  is  to  be  paid  in  equal  moieties  to  my  son  Sidney 
Archer  and  to  my  daughter  Frances  Louisa,  wife  of 
Thomas  Rowland  Legg^  during  their  lives,  and  at  their 
decease  the  said  sum  of  4,000/.  is  to  be  for  the  benefit  of 
my  grandchildren  agreeably  to  the  instructioTis  contained 
in  my  will." 

The 
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The    testator  died    in   1869,  leaving    bis  son  and        1862. 
daughter  and  eighteen   grandchildren  surviving  him, 
nine  being  the  children  of  his  son  and  nine  of  his 
daughter. 

Sidney  Archer  died  in  1861. 

This  was  a  special  case  to  ascertain  the  rights  of  the 
parties  to  the  4,000/.  bequeathed  by  the  codicil,  which 
had  been  invested  and  was  now  represented  by  a  sum 
of  4,255/.  Consols. 

The  Plaintiffs,  the  children  of  Sidney  Archer,  con- 
tended, that,  according  to  the  true  construction  of  the 
words  *^  at  their  decease"  in  the  codicil,  they  became, 
on  his  death,  entitled  to  the  immediate  payment  of  a 
moiety  of  the  4,255/.  Consols. 

The  Defendants,  the  children  of  Frances  Louisa  Legg^ 
on  the  other  hand  contended,  that,  according  to  the  true 
construction  of  the  codicil,  the  whole  of  the  4,255/. 
Consols  were  (subject  to  the  life  interests  thereby  be- 
queathed) divisible  per  capita  and  not  per  stirpes. 

The  testator's  daughter  Frances  Louisa  Legg  and  her 
husband  contended  that  under  the  words  ''at  their 
decease,"  she  was  entitled  to  the  dividends  on  the  whole 
sum  of  4,255/.  Consols  during  her  life,  and  that  no 
division  of  that  sum  ought  to  be  made  until  her  decease. 

Mr.  Baggallay  and  Mr.  G.  W.  Lavrrance,  for  the 
Plaintiffs,  relied  on  Milnes  v.  Ahed{a) ;  Turner  v.  Whit- 

taher; 

(a)  6  W.  Rep.  430. 
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186?,       taker ia);   Sarel  v.   ffareH});    Wilier  v.  Dough${c)\ 
""•^^^^^      Swan  V.  Splmeslfl). 

Archer 

V. 

L^Go.  Mr.  Selwyn  and  Mr.  FerrerSy  for  Frances  Louisa  Legg^ 

argued  that  as  the  whole  corpus  of  the  fund,  i.  e.  "  the 
said  sum  of  4,000/."  was  given  over  in  mass  at  the 
decease  of  the  two  tenants  for  life,  the  surviving  tenant 
for  life  was  entitled  to  the  income  until  the  event 
happened.  They  cited  Ali  v.  Gregory  {e);  M^DermoU 
V.  Wallace(f);  Davies  v.  Hopkins  (g);  Moffatt  v. 
Burnieiji);  Abrey  y.Newman{i);  Townley  v.  Boul- 
ton  (A)  ;  Davis  v.  Bennet  (J). 

Mr.  Druce,  for  the  children  of  Mrs.  Legg,  argued 
that  the  fund  was  distributable  amongst  the  whole  class 
pf  all  the  grandchildren.  It  was  given  ^'for  the  benefit 
of  my  grandchildren  agreeably  to  the  instructions  con- 
tained in  my  will/'  and,  therefore,  that  the  4,000/. 
legacy  was  subject  to  the  same  limitationSj  so  that  after- 
born  grandchildren  would  be  excluded. 

The  Master  of  the  Rolls. 

I  agree  with  the  Plaintiff's  view  of  this  case.  I  will, 
in  the  first  place,  consider  the  terms  of  the  codicil 
alone,  whether  upon  the  words  themselves  a  gifl  in 
joint  tenancy  to  the  son  and  daughter  is  either  ex- 
pressed or  must  be  necessarily  implied,  for  if  that  be 
so,  no  division  of  the  fund  can  take  place  until  after 
the  death  of  the  survivor.  In  Alt  v.  Gregory  (c),  the 
Lords  Justices  seem  to  have  come  to  the  conclusion 

that 

(a)  28  Beav.  196.  (g)  2  Beav.  276. 

lb)  23  Beav.  87.  (/<)  18  Beav.  211. 

(c)  10  Beav.  47.  (t)  16  Beav.  431. 

{d)  19  Beav.  471.  (k)  1  %/.  4-  K,  148. 

(e)  2  Jw.  N.  S.  577.  (/)  30  Beav.  226. 
if)  6  Beav.  142. 
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that  the  seven  children  took  in  joint  tenancy,  and  that 
the  moment  it  was  ascertained  that  the  persons  who  took 
at  the  death  of  the  survivor  took  as  a  class,  that  then 
it  followed  that  they  took  per  capita. 

But  I  think  that  in  this  case  it  is  impossible  to 
imply  a  joint  tenancy.  The  interest  of  the  4|000/.  is 
to  be  paid  in  equal  moieties  to  the  son  and  daughter 
''during  their  lives/'  which  must  mean  during  their 
joint  lives,  as  long  as  they  are  both  alive,  that  is  the 
first  and  primary  meaning,  and  I  do  not  think  that  the 
Court  is  entitled  to  alter  that  meaning,  for  the  purpose 
of  creating  a  joint  estate,  if  there  are  no  other  words 
from  which  that  estate  to  the  survivor  or  a  joint  tenancy 
could  be  inferred.  ''At  their  decease  "  means  primarily 
at  the  decease  of  each  of  them.  It  is  true  that  the  whole 
4,000/.  cannot  go  over  at  once,  but  it  is  "  for  the  benefit 
of  my  grandchildren,*'  then  according  to  the  cases  cited 
the  Court  has  held  that,  where  a  testator  gives  pro-  , 
perty  to  bis  children  as  tenants  in  common  and  directs 
that  upon  their  death  the  property  shall  go  over  to  their 
children,  it  is  not  merely  a  division  of  the  fund  in  the 
first  instance  amongst  the  children  as  tenants  in  com- 
mon, but  also  that  their  children  take  per  stirpes  the 
share  which  the  parent  would  have  taken.  I  cannot 
find  anything  to  shew  that  this  rule  is  not  to  apply.  I 
certainly  could  not  come  to  the  conclusion  that  there 
was  an  intestacy  as  to  the  income  of  that  half  of  the 
fund,  during  the  life  of  the  surviving  daughter;  that  is 
a  construction  which  all  the  cases  reject. 

But  when  I  look  at  the  will  I  think  the  matter  still 
more  clear.  My  attention  was  called  to  this  point, 
whether  the  class  of  grandchildren  under  the  wilf  is 
the  same  as  the  class  of  grandchildren  designated  by 
the  codicil.    The  class  of  grandchildren  designated  by 

the 
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1862.  ^®  ^^U  '^  confined  to  the  grandchildren  ''who  shall  be 
living  at  the  time  of  my  decease/'  and  therefore  no  grand- 
children born  after  that  time  could  take ;  but  the  gift  in 
the  codicil  is  *'  for  the  benefit  of  my  grandchildren " 
generally ;  and  if  those  words  stood  by  themselves,  it 
would  be  impossible  to  hold  that  they  did  not  include  all 
his  grandchildren,  or  that  the  children  of  his  son  and 
daughter,  though  born  after  the  testator's  death,  would 
have  been  excluded. 

But  then  there  are  added  these  words  : — ''  Agreeably 
to  the  instructions  contained  in  my  will."  I  think  the 
codicil  means  two  things ;  the  4,000/.  is  to  l>e  for  the 
benefit  of  the  class  consisting  of  all  his  grandchildren, 
and  the  class  is  to  take  ''  agreejibly  to  the  instructions 
contained  in  the  will."  On  referring  to  the  will,  I  find 
this  very  peculiar  limitation;  a  gift  to  all  the  grand- 
children per  capita  who  shall  be  living  at  the  time  of  his 
death,  and  by  those  words  the  share  of  each  would  be 
vested  at  once ;  but  it  is  to  be  paid  to  the  sons  at  twenty- 
one  and  to  the  daughters  on  each  attaining  twenty-one 
or  marrying,  and  he  treats  the  share  as  not  to  be 
vested  till  that  period.  Assuming  the  case  of  Taylor  v. 
Frobisher  {cl)  to  be  law,  and  that  the  shares  vested  at  the 
death  of  the  testator,  and  that  it  is  only  the  vesting  in 
possession  that  is  afterwards  spoken  of;  yet  he  gives 
this  direction,  that  the  share  is  to  go  over  in  case  the 
grandchild  die  before  the  money  is  actually  paid  or 
before  it  is  vested  in  possession  at  twenty-one  or  mar- 
riage ;  but  the  gift  over  is  not  to  the  survivors  of  the 
class,  but  to  the  ''surviving  brothers  and  sisters  of  such 
grandchild,"  that  is  of  the  one  who  dies. 

This  is  clearly  a  division  per  stirpes^  and  a  direction 

that, 
(a)  5  Be  Cex  4*  Sm.  191. 
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ihaty  though  the  whole  class  to  take  are  all  the  grand-       1862. 

children  who  are  living  at  his  death,  still,  if  one  of  them 

die  before  his  or  her  share  becomes  payable,  his  share 

is  not  to  go  to  all  the  class  of  the  grandchildren,  bat 

only  among  the  grandchildren  of  the  particular  femily 

ta  which  that  one  who  dies   belongs.    This  direction 

must  be  incorporated  into  tlie  codicil,  and  it  points,  as 

I  think,  to  a  division  per  stirpes^  and  shows  that  the 

testator  did  not  intend  the  gift  over  to  take  effect  simply, 

upon  the  death  of  the  survivor  of  the  son  and  daughter, 

but  that  they  are  to  take  as  tenants  in  common,  and 

that,  upon  the  death  of  one  tenant  in  common,  his 

share  was  to  be  divided  among  his  children,  provided 

they  had  attained  the  requisite  age.     1  am  of  opinion, 

therefore,  that,  upon  the  death  of  Sidney  Archer,  one 

half  of  the  4,000/.  became  divisible  amongst  his  children, 

subject  to   the  directions  contained  in  the  will  as  to 

attaining  the  specified  age. 


T 


AULDJO  V.  WALLACE. 

May  12,  30. 
IHE  testator,  John  Auldjo,  by  his  will,  dated  the  A  testator  be- 
1st  of   July,   1831,  bequeathed  an  annuity  of  ^^^^^^^l. 
800Z.  to  his  wife  for  life,  so  as  to  make  up,  with  the  «>^  to  trui- 
provision  made  for  her  by  his   marriage  settlement,  daughter  L. 

1,160Z.  a  year.  for  life,  with 

'  "^  remainder  to 

her  children. 

He  also  directed  his  executors  to  transfer  into  the  he  directed 
names  of  trustees,  whom  he  named,  or  otherwise  pur-  **  that  the  lum 

chase  ^^200/ J»er 
^"*^®  annum  be 
added  to  the 
turn'*  by  his  will  "  granted  to  his  daughter  L.  during  her  life,  and  invested  in  the  same 
manner  and  trusts"  as  governed  the  wilL     Held,  that  the  words  **  during  her  life"  were 
words  of  reference  and  not  qf  limitation,  and  that  the  ecift  by  the  codicil  was  of  a  sum 
sufficient  to  produce  200/.  a-year,  which  was  to  be  held  for  the  daughter  for  life,  with 
remainder  for  her  children. 

VOL.  XXXI — II.  o 
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chase  in  their  names,  ''  the  sum  of  13,333/.  6^.  8<f.  £3 
per  Cent.  Consolidated  Bank  Annul  ties/  and  the 
trustees  were  to  pay  the  dindends  to  the  testator's 
daughter  Louisa  Wallace  for  life,  for  her  separate  use, 
and  afterwards  to  her  children ;  and  he  gaye  his  residue 
to  his  four  sons. 

The  testator  made  a  codicil  to  his  will,  dated  the 
2nd  day  o(  July,  1833,  which,  so  far  as  is  material,  was 
as  follows : — 

''I  hereby  direct  the  sum  of  50/.  be  added  to  the 
annuity  of  1,450/.  already  given  to  my  widow,  making 
altogether  1,500/.,  but  subject  to  the  same  rules  and 
principles  as* will  govern  the  preceding  will;  and  at  the 
death  of  my  said  wife,  Jane  Irvine  Auldjo,  I  direct  that 
the  sum  of  200/.  per  annum  be  added  to  the  sum 
already,  in  the  preceding  will  1st  July,  1831,  granted  to 
my  daughter  Louisa  during  her  life,  and  invested  in  the 
same  manner  and  trusts,  and  subject  to  the  same  rules 
and  principles,  as  will  govern  in  the  preceding  will  of 
Ui  Jufy,  1831." 

The  testator  made  another  codicil  to  his  will  bearing 
date  the  13th  day  of  June,  1836,  which,  so  far  as  is 
material,  was  as  follows  : — 

"I  hereby  direct  that  100/. p^r  annum  be  added  to 
the  200/.  granted  in  the  preceding  codicil,  making 
300/.  per  annum  at  the  death  of  my  widow,  to  my 
daughter  Louisa,  and  subject  to  the  same  rules  and  prin- 
ciples as  will  govern  in  the  will." 

The  testator  died  in  1857,  his  widow  survived  him  and 
died  in  February,  1861,  and  his  daughter,  Louisa 
Wallace,  died  in  November,  1862,  leaving  two  infant 
children. 

A  sum  of  10,000/.  £3  per  Cent.  Consols  had  been 

set 
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set  apart  to  answer  the  annuities  of  200/.  and  1002. 
bequeathed  to  LouUa  Wallace.  This  was  now  claimed 
by  her  children  on  the  one  hand,  and  by  the  residuary  «. 

legatees  on  the  other.  Wallace. 

This  suit  was  instituted  to  have  the  rights  of  the 
parties  to  this  fund  declared. 

The  SoUcitor^General  (Sir  R.  Palmer)  and  Mr. 
JBerheUy  for  the  Plaintiffs  the  residuary  legatees. 

Shanley  v.  Baker  (a) ;  Lumley  y.  Bobbins  (i) ;  Yard" 
letfv.  Yardleyic);  Pigott  v.  Wilder  {d)\  Re  Wtlder's 
Trusts  {e)i  and  see  Stephens  v.  Powys  (/). 

Mr.  Baggallay  and  Mr.  Pontifex  for  the  Defendants 
the  children. 


Lett  V.  Bandall  {g) ;  Hedges  ▼.  Barpur  (A). 


The  Master  of  the  Rolls. 

The  question  upon  the  first  codicil  is,  whether  a  life  MeySO. 
annuity  of  200/.  a  year  only  is  given,  or  whether  such  a 
sum  of  Consols  as  will  produce  200/.  per  annum  is 
bequeathed  to  be  added  to  the  13,333/.  65.  8d.  already 
given  by  the  will  upon  the  same  trusts  as  are  there 
specified.  The  first  thing  to  be  observed  is,  that  the 
testator  uses  the  word  '^  annuity"  when  speaking  of  the 

provision 

(a)  4  Ves.  731.  (e)  27  Beav.  418. 

(b)  10  Hare,  621.  (/)  I  DeG.^J.  24. 

(c)  26  Beav.  38.  (g)  2  De  G.,  F.  4-  J.  388. 

(d)  lb.  00.  (A)  S  DeG.^  J.  129,  134. 
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1862. 


provision  for  his  widow^  which  was  to  diminish  on  her 
second  marriage  and  to  cease  on  her  death,  but  he  no- 
where uses  that  word  as  applicable  to  his  daughter. 
He  directs  200/.  per  annum  to  be  ^[  added  to  the  sum*' 
already  in  his  will  granted  to  his  daughter  for  life;  but, 
on  reference  to  his  will,  we  find  that  ^'  the  sum'*  granted 
is  the  sum  of  13,333Z.  6s.  8d.  £3  per  Cent  Bank 
Annuities.  I  think  that  the  words  '^  granted  to  my 
daughter  during  her  life**  are  not  words  of  limitation  of 
the  interest  she  is  to  take  in  the  200Z.  per  annum^  but 
part  of  the  description  of  fund,  to  which  he  directs  "  the 
sum  of  200/.  per  annum"  to  be  added;  and  that,  in 
this  respect,  the  construction  of  the  codicil  is  not  dif- 
ferent from  what  it  would  have  been,  if  the  testator 
had  described  the  fund  in  another  manner,  as  for 
instance:  "  I  direct  that  the  sum  of  200/. p^  annum  be 
added  to  the  13,333/.  6s.  8d.  Consols  already  given  by 
my  will." 


I  am  confirmed  in  this  view  by  observing  that  the 
codicil  nowhere  specifies  the  duration  of  the  200/.  per 
annum.  It  is  to  begin  on  the  decease  of  the  widow, 
but  when  it  is  to  terminate  is  nowhere  stated.  It  is 
obvious  to  me  that  it  is  not  in  the  words  '^  granted  to 
my  daughter  Louisa  during  her  life ;"  for  grammatically 
these  words  have  no  reference  to  the  200/.  per  annum, 
but  only  to  the  sum  already  granted  by  the  wilU 


But  what,  in  my  opinion,  makes  this  the  only  reason- 
able construction  is,  the  direction  given  by  the  testator 
as  to  how  "  the  sum  of  200/.  per  annum**  is  to  be  dealt 
with,  [t  is  to  be  '^  invested  in  the  same  manner  and 
trusts,"  &c.,  &c.,  ''as  will  govern  in  the  will  of  July, 
1831."  What  is  to  be  invested  is  the  first  question; 
and  on  what  trusts  is  the  second.  It  is  impossible 
reasonably  to  contend  that  the  sum  of  200/.  is  to  be  in- 
vested 
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vested  annually  on  the  trusts  on  which  the  13,333L6s.8d. 
stood  invested ;  but  if  it  were  so,  even  in  that  case,  as  I 
have  before  observed,  there  is  no  limit  to  the  time  during 
which  the  investment  is  to  continue,  or  when  it  is  to 
cease,  and  if  so,  the  bequest  would  be  of  a  perpetual 
annuity  of  200/.  a  year,  and  the  legatees  would  take  the 
fund  necessary  to  produce  it.  I  think  that  it  is  not 
200/.  a  year  which  is  to  be  invested,  but  a  sum  necessary 
to  produce  2001,  a  year  which  is  to  be  invested,  and 
that  the  executors  were  directed  to  invest  such  a  sum 
as  would  produce  200/.  a  year,  and  this  is  the  sum  which 
is  to  be  added  to  the  sum  of  13,333/.  6s.  8d.  Consols 
bequeathed  by  the  will. 

I  am  of  opinion  that  this  furnishes  the  clue  to  answer- 
ing the  second  question,  as  to  the  trusts  on  which  the 
fund  to  be  invested  is  to  be  held.  The  13,333/.  6$.  Sd. 
was  to  be  invested  partly  for  the  daughter  and  partly 
for  her  children,  and  the  trusts  of  the  6,666/.  13s.  4d, 
Consols  (the  sum  necessary  to  produce  200/  a  year)  must 
be  the  same.  I  am  at  a  loss  to  see  how  the  Court  can 
stop  short  in  the  middle  of  the  trusts,  and  execute  those 
which  are  for  the  benefit  of  the  daughter,  and  refuse  to 
recognize  those  which  are  in  favor  of  the  children  of 
the  daughter.  The  interest  of  the  daughter  in  the  200L 
per  annum  is  nowhere  to  be  collected  from  the  codicil 
alone,  and  it  is  only  by  a  reference  to  and  an  examina- 
tion of  the  bequest  contained  in  the  will  and  the  mode 
in  which  the  13,333/.  6$.  Sd.  Consols  are  to  be  invested 
and  dealt  with,  that  the  trusts  can  be  ascertained.  The 
codicil  does  not  give  an  annuity  to  the  daughter  or  a 
sum  to  her  for  life,  which  would  be  the  plain  mode  of 
expressing  himself  if  the  testator  so  intended,  and  which 
he  followed  with  regard  to  his  widow ;  but  the  codicil 
gives  a  sum  of  200/.  per  annum  of  indefinite  duration, 
which  is  to  be  added  to  the  sum  in  the  will  already 

granted 
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granted  to  his  daughter — that  is  the  13,333/.  6s.  8d. 
given  to  the  daughter  for  life, — and  this  is  to  be  "  in- 
vested in  the  same  manner  and  trusts"  as  those  already 
contained  in  the  will,  wbichi  on  examination,  appear 
to  be  for  the  daughter  for  life,  and  afterwards  for  her 
children. 

I  am  of  opinion  that  the  construction  of  the  codicil 
turns  on  this : — whether  the  words  "  granted  to  my 
daughter  Louisa  during  her  life"  are  words  of  limitation 
or  words  of  description.  They  must  be  strained  from 
their  grammatical  construction  before  they  can  be  made 
words  of  limitation.  They  cannot  be  both  words  of 
limitation  and  words  of  description ;  and  in  order  to 
make  the  words  harmonize  with  the  concluding  part  of 
the  sentence,  and  to  prevent  the  incongruity,  if  not  con- 
tradiction, otherwise  occasioned,  I  am  of  opinion  that 
they  must  be  confined  to  their  plain  and  grammatical 
meaning,  and  that  they  must  be  construed  as  forming 
solely  a  part  of  the  description  of  the  fund  to  which  the 
200Z.  per  annum  is  to  be  added. 

If  this  be  the  proper  construction  of  the  first  codicil, 
it  must  be  equally  so  of  the  second.  If  the  sum  necessary 
to  produce  the  200/.  is  to  be  invested  on  the  trusts  of 
the  will,  so  also  must  the  sum  requisite  to  produce  the 
100/.  per  annum  be  invested  on  the  same  trusts. 

I  am  of  opinion  that  the  two  sons  of  Mrs.  Wallace 
are  entitled  to  have  the  10,000/.  Consols  raised  and 
invested  accordingly,  and  I  will  make  a  declaration  to 
that  effect. 
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PARSONS  V.  HAYWARD.  ,    ., 

Apnl  28,  29. 

TN  1862,  Mr.  Parsons  and  Mr.  Hayward  entered  into  -4-  «>^  B. 

■*■     partnership  as  tailors,  &c.,  at  Oxford.    The  part-  partnerahip  for 

nership  was  regulated  by  articles  executed  by  them,  and  ■®^*"  years; 

dated  the  2nd  of  August ^  1852.     By  these,  they  cove-  was  carried  od 

nanted  "  that  the  said  copartnership  should  commence  nJjJ!"  ^fj 

on  the  2nd  of  August,  1852,  and  should  continue  for  the  alone,  B.  being 

term  of  seven  years  from  that  day,  if  both  of  the  said  fng  pwtaerf" 

copartners  should  so  long  live.*'    The  business  was  to  -^-  continued 

be  carried  on  in  the  name  of  Hayward  alone,  at  No.  after  the  expi- 

121,  High  Street,  Oxford,   and  Parsons  was  to  be  "^°^,®„^{Je 

allowed  by  the  said  copartnership  the  sum  of  150/.  by  same'pre- 

way  of  premium,  for  the  benefit,  if  any,  of  the  lease  of  JJJJ^  was 

the  premises  in  High  Street,  Oxford,  during  the  re-  entitled  to  a 

mainder  of  a  term  of  six   years   and   three  quarters  aubsequent 

granted  to  Parsons,  by  an  indenture  dated  the  23rd  of  profits. 
March,  1862.  The  rent  of  92/.  payable  by  virtue  of  such 
lease  was  to  be  paid  out  of  the  profits  of  the  copart- 
nership, up  to  the  end  of  the  term,  if  the  copartnership 
should  so  long  continue,  and  by  William  Hayward  and 
John  Parsons  jointly  if  the  copartnership  should  be  dis- 
solved before  the  end  of  the  same  term. 

The  capital  was  to  be  brought  into  the  business  in 
equal  shares,  annual  accounts  were  to  be  made  up  to 
the  1st  August,  in  every  year,  interest  was  to  be  allowed 
on  the  capital,  Hayward  was  to  occupy  the  house,  rent 
free,  and  was  to  employ  himself  exclusively  in  the 
business ;  but  Parsons  was  not  to  be  compelled  to  give 
his  personal  attendance  thereto.  It  was  provided, 
**  that  immediately  upon  the  expiration  of  the  said  part- 
nership" accounts  should  be  made  up  of  the  partnership 

property. 
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property,  and  a  just  valuation  made,  the  debts  and 
advances  made  by  the  partners  were  to  be  paid,  the 
surplus  moneys  divided  equally,  and  the  other  property 
sold  and  divided.  The  outstanding  debts  due  were  to  be 
collected  by  an  accountant  and  the  produce  also  divided. 

The  business  was  accordingly  carried  on  during  the 
seven  years,  which  expired  on  the  2nd  of  August^  1859, 
up  to  which  time  the  accounts  had  been  settled  between 
the  partners. 

After  the  2nd  of  August^  1859,  the  Defendant  con- 
tinued to  carry  on  the  business,  upon  the  same  premises, 
as  before,  and  in  his  own  name.  He  now  insisted,  that  it 
was  his  own  exclusive  business,  that  the  partnership  had 
determined,  to  all  intents  and  for  all  purposes,  on  the 
2nd  of  Aagustf  1859,  and  he  claimed  the  right  to  exclude 
the  Plaintiff  from  any  participation  in  the  business. 

The  Plaintiff  had  since  drawn  out  3,791/.  of  his 
capital,  and  the  Defendant  said,  that  the  share  of  the 
Plaintiff  of  the  assets  consisted  of  his  share  of  the  part- 
nership book  debts,  which  had  been  and  were  being 
gradually  got  in,  and  for  which  he  had  offered  and  was 
willing  to  account  in  any  reasonable  way,  but  that  the 
Plaintiff  would  not  agree  to  this.  That  there  was  now 
and  had,  for  a  long  time,  been  a  sum  lying  idle  at  the 
bankers,  as  representing  the  Plaintiff's  share  of  assets 
got  in  of  the  expired  partnership,  and  considered  by 
the  Defendant  to  belong  to  the  Plaintiff,  the  amount  of 
which  at  the  present  time  was  5,204/.  195.  7d, 

On  the  17th  of  January,  1861,  the  Plaintiff  wrote  to 
the  Defendant,  stating  that  the  partnership  was  for  seven 
years,  and  that,  during  that  time,  large  sums  had  been 

expended 
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expended  in  improving  the  shop  and  premises.    The       1862. 
letter  proceeded  in  these  terms : —  ^ 

"  Upon  what  principle  therefore,  it  must  be  asked,  is 
one,  at  the  end  of  seven  years,  to  take  to  himself  all  the 
profits  and  advantages  that  are  accruing,  without  giving 
any  equivalent  and  without  even  the  consent  of  the 
other?  There  are  no  circumstances  to  warrant  such 
a  course;  it  is  neither  consistent  with  honor  or  justice 
and  cannot  be  submitted  to.  Although  the  compact 
was  for  seven  years,  there  is  nothing  to  prevent  its  con- 
tinuance, and  until  the  matters  are  finally  wound  up, 
according  to  the  terms  thereof,  or  settled  by  mutual 
agreement,  it  still  exists  and  i-emains  in  as  full  force  as 
in  the  first  or  any  subsequent  year  of  its  existence,  not- 
withstanding the  period  of  seven  years  has  elapsed,  and 
so  far  John  Parsons  cannot  complain,  as  he  is  still 
fully  entitled  to  one  moiety  of  the  profits  now  accruing, 
as  heretofore,  up  to  and  until  a  final  settlement,  accord- 
ing to  the  terms  or  by  arrangements,  but  John  Parsons 
has  felt  that  it  is  unhandsome  of  William  Hayward  to 
set  up  a  claim  to  the  whole  from  the  time  the  seven 
years  expired.*' 

To  this  the  Defendant  answered  on  the  21st  of 
January  J  1861,  as  follows  : — 

"  There  cannot  be  the  slightest  doubt  that  our  part- 
nership was  formed  and  intended  to  last  for  seven  years, 
and  that  it  expired  on  the  31st  •/v/y,  1859.  Since  that 
time,  I  have,  in  terms  of  our  articles,  paid  all  the  debts, 
and  am  now  prepared  to  pay  you  one  moiety  oF  the  value 
of  the  stock  in  trade  and  fixtures,  and  which  I  had 
proposed  to  take  at  cost  price  instead  of  by  valuation. 
There  will  then  only  remain  your  share  of  the  debts,  and 
I  should  not  be  unwilling  to  arrange  special  time  for  their 
dischai^e,  in  case  you  prefer  that  plan  to  the  mode  of 
division  pointed  out  by  the  deed.    If,  however,  you  think 

you 
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1862.  y^^  ^^^^  ^^y  ^^^^^  claim,  let  me  know  it,  and  if  we 

v^^v^w/  diiFer,  I  should  have  no  difficulty  in  leaving  it  to  the 

Pakbons  settlement  of  mutual  friends." 


Haywakd. 


The  Defendant  continuing  to  insist  that  the  Plaintiff 
was  entitled  to  no  part  of  the  profits  of  the  business 
since  the  3rd  of  August,  1859,  this  bill  was  filed,  pray- 
ing that  the  partnership  might  be  dissolved  and  wound 
up,  and  for  an  account  from  the  foot  of  the  last  settle- 
ment of  accounts  on  the  4th  of  September,  1859,  and 
of  the  Plaintiff's  capital  and  share  of  the  profits  since 
that  time. 

Mr.  Selwyn  and  Mr.  H.  H,  Tawnsend  for  the 
Plaintiff. 

Mr.  Lhyd  and  Mr.  Jessel  for  the  Defendant 

Cook  V.  Collingridge  (a) ;  Brown  v.  De  Tastet  (6), 
and  Lindley  on  Partnership  (c)  were  ched. 

The  Master  of  the  Rolls. 

The  view  that  I  take  of  cases  of  this  description, 
and  one  which  I  conceive  is  acted  upon  daily,  is  very 
simple.  When  two  persons  enter  into  partnership  for 
a  term  of  years,  and  after  its  expiration,  the  business 
goes  on  in  exactly  the  same  way  as  before,  then  the 
rights  of  the  partners,  as  between  themselves,  are  not 
altered,  but  are  the  same  as  if  they  had  entered  into 
a  formal  agreement  to  carry  on  the  partnership  at  will 
from  the  expiration  of  the  term ;  I  conceive  it  to  be, 
not  so  much  a  misapprehension  of  law,  as  a  mis- 
statement of  terms,  to  say,  that  the  joint  assent  of 
both  partners  is  required  for  the  purpose.     If,  after  the 

term, 

(a)  Jacob,  607 ;  27  Bern.  456.       (c)  Vol.  2,  p.  833. 
{h)  Jacob,  284. 


CASES  IN  CHANCERY. 

temiy  the  basiness  goes  on  exactly  in  the  same  way  as 
it  did  before,  that  assent  is  not  only  inferred,  bnt  it 
is  incumbent  upon  either  party  who  insists  that  it  shall 
not  go  on,  to  give  notice  to  the  other  of  the  termination 
of  the  partnership. 

I  think  there  can  be  no  question,  that  in  every  case 
of  a  partnership  for  a  term  of  years,  it  does,  as  Lord 
IMon  observes,  continue  after  the  expiration  of  the 
term  for  the  purpose  of  winding  up,  and  if  this  partner- 
ship had  been  wound  up  in  accordance  with  the  terms 
of  the  deed,  it  would  have  been  very  difficult  to  say  that 
the  partnership  continued,  or  that  either  of  the  partners 
was  entitled  to  any  amount  of  profits,  beyond  such  as 
were  realised  in  carrying  it  on  for  the  mere  purpose  of 
determining  the  whole  transaction.  What  course  ought 
to  have  been  adopted  in  that  respect  ?  It  is  quite  clear 
that  the  place  of  business  should  have  been  sold ;  for 
although  it  is  true,  that  a  house  may  be  of  little  value 
by  itself,  if  held  at  rack-rent,  still  it  may  be  of  great 
value  as  a  place  for  carrying  on  the  business,  and  there 
may  be  a  peculiar  species  of  value  attached  to  a  par- 
ticular spot  where  a  business  has  for  a  long  time  been 
carried  on,  and  which  may  be  an  asset  of  the  partner- 
ship of  very  high  value.  This,  if  I  recollect  right,  is 
commented  upon  at  length  by  Lord  JEldon,  in  Cook  v. 
CoUinffridge,  where  he  dwells  much  upon  the  question 
of  goodwill  in  cases  of  this  description,  and  in  which 
case  he  penned  a  very  special  decree  (a)  with  respect  to 
that  very  subject. 

Then  what  takes  place  here  ?  I  am  of  opinion,  that, 
either  the  Plaintiff  or  the  Defendant  might  at  any 
moment  have  given  notice  to  the  other,  that  be  did  not 

choose 
(a)  27  Beao.  456. 
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1862.  choose  to  go  on  with  the  partnership  any  longer  upon 
the  terms  upon  which  it  had  been  conducted  up  to  that 
time ;  but  until  such  notice  was  given  both  parties  were 
necessarily  bound  by  the  terms  of  the  partnership  pre- 
viously existing.  It  is  an  admitted  fact  herci  that  the 
business  itself  was  continued  to  be  carried  on,  after  the 
expiration  of  the  seven  years,  at  the  same  place,  in  the 
same  name,  and  exactly  in  the  same  manner,  in  all 
respects,  as  it  had  been  carried  on  previously  to  August^ 
1859.  I  admit  fully  that  either  partner  might  have  put 
an  end  to  it  at  any  period,  but,  until  he  did  so,  he  must 
be  considered  as  having  carried  it  on  upon  the  previous 
footing.  But  what  notice  has  Mr.  Hayward^  the  Defend- 
ant, given  of  putting  an  end  to  this  partnership  ?  I  have 
heard  of  none,  except  the  affidavit,  which  is  immaterial, 
and  the  letter  of  21st  of  January^  1861.  In  regard  to 
this  letter,  the  Defendant,  no  doubt,  was  under  a  mistake, 
with  respect  to  the  law;  he  thought  he  had  nothing  to 
do,  at  the  termination  of  the  seven  years,  but  to  say  that 
the  business  was  his  own  and  pay  the  Plaintiff  his 
capital  out  of  the  business  at  such  time  as  he  thought 
fit :  but  by  that  he  does  not  carry  into  effect  the  terms 
of  the  partnership  deed.  The  only  point  upon  which 
I  wish  to  hear  a  reply  is  this : — whether  the  letter  of  the 
21st  of  January  must  not  be  treated  as  a  notice  by  the 
Defendant,  that  he  did  not  intend  to  be  treated  as  a 
partner  beyond  that  time.  My  opinion  is,  that  up  to 
the  receipt  of  that  letter,  the  profits  must  be  divided 
exactly  in  the  same  way  as  they  were  divided  before. 
It  remains  to  be  considered,  whether  it  would  be  neces- 
sary to  have  any  inquiry  as  to  the  subsequent  matters. 
But  subject  to  that,  the  partnership  deed  must  be 
carried  into  effect,  the  business  premises  must  be  sold, 
and,  except  the  benefit  attached  to  them,  and  which 
I  have  referred  to,  there  will  be  no  goodwill  to  sell,  for 

either 
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either  party  may,  the  moment  after  the  sale,  set  up        1862. 
the  same  business  next  door. 

Mr.  Selwyn  in  reply. 


The  Mastbr  of  the  Rolls. 

I  am  of  opinion  that  I  took  an  erroneous  view  yester-  April  29. 
day  in  supposing  that  a  different  mode  of  taking  the 
account  ought  to  be  adopted  from  the  21st  o(  January y 
1 861.  Upon  further  considering  it,  I  think  that  the 
only  mode  in  which  the  whole  matter  can  be  regarded 
is  this  : — upon  the  termination  of  the  seven  years,  the 
partnership  was  to  be  dissolved,  and  wound  up,  accord- 
ing to  the  terms  and  provisions  of  the  deeds,  by  the 
terms  of  which  the  whole,  including  the  house,  was  to  be 
sold.  Until  that  could  be  done,  it  is  obvious  that  the 
profits  made  in  the  meantime  would  follow  the  same 
rules  as  those  provided  for  by  the  deed  itself.  It  was 
clearly  the  act  of  the  Defendant  that  it  was  not  sold, 
he  was  the  only  person  who  could  do  so,  and  if  he  de- 
layed the  sale,  the  Court  cannot  inquire  into  a  greater 
or  smaller  amount  occasioned  by  his  own  default.  I 
think  the  Defendant  repudiated  carrying  on  the  busi- 
ness after  the  letter  of  the  21st  of  January ,  1861,  but  I 
think  this  had  no  further  effect  than  if  he  had  written  it 
the  day  after  the  termination  of  the  seven  years,  be- 
cause it  was  then  his  duty  to  take  all  necessary  steps 
to  sell  the  concern,  and  not  having  done  so,  the  profits 
must  be  divided  exactly  in  the  same  way  as  previously. 
I  therefore  think  that  the  Plaintiff  is  entitled  to  have 
the  accounts  taken  in  the  mode  in  which  he  asks, 
which  is  upon  the  footing  of  the  deed,  down  to  the  time 
the  business  is  sold. 

Note.— Affirmed  by  Lord  WtUbury  (L.  C),  11  June,  1862. 
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Re  THE  NATIONAL  ASSURANCE  AND  INVEST- 
MENT  ASSOCIATION. 

JErpar^cMUNDAY. 
JMoySO. 
J.  and  othen,  TN  this  case  the  Master  of  the  Rolls  on  the  I9th  of 
Hi^^T^'-^  i^eftrttary,  1862,  had  placed  Mr.  Munday  and  Mrs. 

tion,  were  Davies,  who  were  depositors,  on  the  list  of  contribu- 
^Mterofthe  *Q™^'  Erom  this  decision  Mrs.  Davies  appealed,  and 
RaIIs  on  tbe  the  order  was  reversed  by  the  Lords  Justices  on  the 
butories.  A.  ^3^^  ^^  Jifay,  1862  {a).  The  time  for  appealing  (three 
appe^,  and  weeks)  having  expired, 
him  was  re- 

SSft  wafS  ^'■-  ^<^^^^^f  on  b^l^a'f  of  Mr.  Munday,  who  stood 
necessary  to  in  precisely  the  same  situation  as  Mrs.  Davies,  now 
^  t  of  the       applied  to  the  Master  of  the  Rolls  either  to  review  his 


others,  as  they  decision  under  the  12  &  13  Vict.  c.  108,  s.  17,  or  for 
would,  in  .,,  lot  .'i.!. 

chambers,  be  special  leave  to  appeal  after  the  expiration  of  the  time 

stnick  offthe  ijnjited  under  the  12  &  13  Vict.  c.  108,  s.  17. 

list.  ' 


The  Master  of  the  Rolls  said,  that  an  application  to 
the  Court  in  these  cases  was  unnecessary,  for  he  would 
reverse  all  similar  orders  in  Chambers,  and  strike  out  all 
the  depositors  from  the  list  of  contributories. 

(a)  31  L.  J.  (a.)i  828. 
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ROWSON  V.  HARRISON. 

June  11. 
T>  Y  bia  will  dated  id  1858,  the  testator  willed,  ordered  A  direction  to 
^    and  directed,  that  all  his  just  debts  and  funeral  S^J^^tJeteL- 
and  testamentary  expenses  sAcmUdepauf  and  discharged  utor's  personal 
by  bis  executors,  thereinafter  named,  as  soon  as  con-  ^fficient°ez-* 
▼eniently  might  be  after  his  decease,  out  of  his  personal  predion  ofz. 
estate.    He  then  bequeathed  all  his  household  goods  other  inten- 
and  furniture,  live  and  dead  farming  stock,  horses  and  ^°"'"  »o  as  to 

'  o  »  prevent  a  de- 

carriages  to  his  widow,  and  also  an  annuity  of  300/.  to  yisee  of  a 

be  issuing  and  payable  out  of  his  freehold,  copyhold  and  ^^  tokine 

leasehold  estates;  and  subject  thereto,  he  devised  and  cumanere 

bequeathed  his  estates  at  Macclesfield,  Sutton,  &c.,  &c..  King's  Act 

and  all  other  his  freehold,  copyhold    and    leasehold  (^^  *.^®  ^^' 

estates,  and  all  his  personal  estate,  to  his  widow  and  his 

brother-in-law,  Thomas  Harrison,  their  heirs,  &c.,  upon 

certain  trusts  for  the  Defendant  John  Thompson  Hen''- 

rison.    And  he  appointed  his  widow  and  I^omas  Har* 

risen  executors. 

The  testator  died  in  1860. 

The  testator's  real  estates  produced  a  rental  of  700/. 
a  year,  and  were  unincumbered,  with  the  exception  of 
copyhold  property  at  Sutton  near  Macclesfield,  called  the 
*'  Milking  Steads^*  which  had  been  mortgaged  by  the  tes- 
tator, a  few  years  before  his  death,  for  1,000/.  and  in- 
terest. 

The  testator's  personal  estate,  inclusive  of  the  specific 
legacies,  which  were  valued  at  743/.,  amounted  to  about 
4,000/. 

The  testator's  debts  consisted  of  3,750/.  due  on  simple 
contract,  1,000/.  due  on  mortgage,  and  480/.  for  the 

unpaid 
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1862.      unpaid  purchase-money  of  a  property  which  he  had 
contracted  to  purchase. 

Under  these  circumstances,  a  question  arose,  whether 
the  devisee  took  the  Milking  Steads  cum  onere  under 
Locke  King's  Act  (17  &  18  Vict.  c.  113),  or  whether  the 
testator  *'  had  signified  any  contrary  or  other  intention/' 
so  as  to  make  the  mortgage  debt  of  1,000/.  primarily 
payable  out  of  the  personal  estate. 

Mr.  Selwyn  and  Mr.  LeuAn^  for  the  Plaintiff  the  widow, 
who  was  entitled  to  the  specific  chattels,  argued,  that  the 
mortgage  must  be  paid  out  of  the  mortgaged  estate. 

Mr.  Lloyd  and  Mr.  Renshaw  contra,  for  the  devisee, 
argued,  that  the  express  direction  to  pay  all  the  testator's 
debts  out  of  his  personal  estate  included  the  mortgage 
debt,  and  that  it  amounted  to  the  expression  of  an 
intention  to  exonerate  the  real  estate,  as  between  persons 
claiming  under  the  will. 

The  following  cases  were  cited : — Greatedv.  Greated(a); 
WooUtencroft  v.  Wools tencroft{b);  Hepworth  v.  Hill (c); 
Pembrooke  v.  Friend  {d);  and  see  Allen  v.  Allen  (e); 
Dady  v.  Hartridge  (/).  The  other  cases  are : — Mellish 
V.  Vallins  {g);  Stone  v.  Parker  (h) ;  Smith  v.  Smitk{i); 
Newman  v.  Wilson  (No.  1)(A);  Eno  v.  Tatam(l); 
Rolfe  V.  Perry  (iw). 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  will  in  this  case  does  not 
express  a  contrary  intention  with  respect  to  the  pay- 
ment 

(a)  26  Bew.  621.  {g)  2  John,  if  Hem.  194. 

(b)  2  Giff.  192;  2  De  G.,  F.  (A)  1  Drew,  if  Smale,  212. 
4-  J.  347.                                              (i)  10  Iriih  Ch.  Rep.  89. 

(c)  30  Beav.  476.  (k)  31  Beat.  33. 
((0  1  John,  if  Hem.  132.  (/)  9  Jur.  {N.  S.)  481. 
(e)  30  Beov.  396.  (m)  il  W.  R.  674. 
(J)  1  Drew.  4  Smale,  236. 
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luent  of  the  charges  on  the  property ;  the  case  is  less 
strong  than  WooUtencroft  v.  Woohtencroft,  The  mere 
expression  of  a  direction  that  all  the  debts  should  be 
paid  out  of  the  personal  estate  does  not  appear  to  nie  to 
be  such  a  contrary  intention  as  the  legislature  intended 
in  Mr.  Locke  King^s  Act,  and  Lord  Campbell  so  decided 
in  Woolsiencroft  v.  WoolstencrofL 


BAKER  V.  BAYLDON. 

June  17. 
rriHE  testator  gave  5y000Z.  to  his  niece    Caroline  A  teitator 
-*•      Baker,  and  legacies  to  other  nephews  and  nieceSi  ^^Is  meceT 
and  he  gave  to  his  executors  power  to  settle  a  com-  with  power 
petent  part  of  the  legacies  given  to  such  of  his  nieces  ^^^  ^  ^^^^ 

as  should  be  married  at  his  death  on  such  nieces   for  t^e°>  on  his 

nieces  for  life, 
life  without  power  of  anticipation,  and  at  their  several  and  at  their 

deaths,  for  the  benefit  of  such  issues  as  they  might  L***g*/?^^* 

leave.    And  the  testator  gave  the  residue  of  his  personal  *<  issues."   He 

estate  equally  to  and  amongst  his  nieces  and  nephews  JirrSdue  *°* 

therein  named,  including  Caroline  Baker,  and  directed  with  like 

that  his  executors  should  have  a  similar  power,  if  in  ^  gn  ^j^ 

their  discretion  they  should  think  proper  to  exercise  it,  n>«ce«  »n^  ^^ 

..  ,  .  ,  r  /  .  .       t  the  benefit  of 

as  to  settnng  and  causmg  to  be  settled  any  of  the  shares  « their  respec- 

last  mentioned  to  and  for  such  of  his  nieces  as  should  ^^®    vldS"' 

be  married  at  his  death  to  their  sole  and  separate  uses,  with  respect  to 

severally  and  respectively,  independent  of  their  bus-  h^J^^^'' 

bands,  or  any  part  of  the  said  shares,  and  also  for  the  "  iwues"  must 
,         ^       i.    ,    .  ,.,T  II*        Ml  be  construed 

benefit  of  their  respective  children,  as  was^y  his  will  <«  children," 

before  provided  with  respect  to  the   specific  portions  *{Jmj^*''J® 

before  given  to  them.  nieces  took,  to 

the  exclusion 
of  grand- 
The  testator  died  in  1823,  and  Caroline  Baker,  being  children. 

then  married,  the  executors  by  deed-poll  declared  that 

VOL.  XXXI — II.  p  they 
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tbey  wonld  hold  the  6,000Z.  in  trust  for  Caroline  Baker 
for  her  separate  use  for  life,  and  at  her  death,  "  upon 
trust  for  such  issue  of  the  said  Caroline  Baker  as  she 
might  leave." 

Caroline  Baker  died  in  1862.  She  had  two  children, 
George  and  James,  who  survived  her.  At  her  death 
George  had  four  children  and  James  one. 

The  question  was,  whether  George  and  James  took 
the  fund  to  the  exclusion  of  their  children. 

Mr.  Brodrick,  for  the  two  sons^  argued  that  they 
were  entitled  to  the  whole  fund,  for  the  testator  had 
himself  put  an  interpretation  on  the  word  **  issue/'  by 
afterwards  referring  to  it  as  meaning  "  children."  He 
cited  Peel  v.  Catlow  (a)  and  Ellis  v.  Selby  (6). 

Mr.  Bagshawe,  for  the  children  of  the  two  sons.  The 
gift  is  to  the  "  issue/'  which  embraces  the  descendants 
of  every  degree,  however  remote;  Prior  on  Issue {c). 
The  grandchildren  are  therefore  equally  objects  of  the 
gift,  and  there  is  no  more  reason  for  controlling  the 
word  "  issue  '*  by  the  word  "  children,"  in  another  gift, 
than  of  doing  the  opposite. 

Mr.  Dunning,  for  the  executors. 

Tke  Master  of  tke  Rolls.  " 

I  think  the  word  '^ issues"  means  children,  and  I  think 
it  rests  on  this : — the  testator  has  given  his  own  expla- 
nation that  by  the  word  "issues"  he  means  "children," 
for  having  given  power  to  settle  the  5,000/.  for  this  lady 
for  life,  and  at  her  death  for  "  the  benefit  of  such  issue 

as 

(a)  9  Sim.  372.  (c)  Page  8. 

(6)  7  Sim.  352. 


CASES  IN  CHANCERY.  211 

as 'she  might  leave,**  he  gives  a  aimilar  power  to  settle       1862. 
tlie  residoe  oo  her  and  for  the  benefit  of  her  '' child  rea" 
as  prov^ided  by  the  will  in  respect  to  the  6,000/. 

It  18  dear  the  testator  intended  both  for  the  benefit 
of  her  children. 


MIGNAN  V.  PARRY. 

June  20,  28. 
TN  Octobe^f  1792,  a  marriage  having  been  agreed  A  post-nuptial 
^  upon  between  George  W.  Mignan  and  M^irgaret  ^"^^^^"^^U 
Taylor^  who  were  resident  in  the  JSast  Indies,  an  agree-  ao  ante-nuptial 
ment  was  executed  between  the  parties  dated  the  25tb  the  settlement, 
of  October,  1792.  This  agreement  was  not  forthcoming  ^^P^^  children 
and  the  only  evidence  of  it  was  a  recital  contained  in  a  their  parenta 
subsequent  post-nuptial  settlement.    The  recital  of  the  b^the^^n-**"* 

agreement,  in  such  settlement,  was  as  follows : —  tract,  as  re- 

cited, all  the 
*'  Whereas  in   and   by  a  certain    memorandum  of  children  took 

agreement,  bearing  date,  Tellicherry,  the  25th  day  of  J^te  at  thTir 

October  now  last  past,  made  before  and  in  prospect  of  hirth.    The 

the  marriage  of  Oeorge  William  Mtgnan  and  Margaret  [he  only  proof 

his  now  wife,  between  George  William  Mignan  of  the  ®^  *^*®  ^^^J,"  ^ 

first  part,  Margaret  by  the  name  of  Margaret  Taylor  of  that  the  Court 

ihe  second  part  and  William  Page,  John  Agnew,  George  ^^""JettlemenL 

Parry  and   Robert    Taylor  of  the   third    part,   it  is 

witnessed  or  declared,  that  Robert  Taylor,  desirous  of 

making  some  provision  for  the  said  Margaret  Taylor  in 

the  event  of  her  marriage  with  George  William  Mignan, 

had   executed  a  bond   for  the  sum  of  15,000  rupees 

(16,000)  to  William  Page,  John  Agnew,  George  Parry 

and   Robert   Taylor,   payable   in   the    event  of   such 

marriage  taking  place,  which  sura  of  15,000  rupees 

(15,000)  it  is  declared  is  to  remain  with  William  Page, 

John  Agnew,   George  Parry  and  Robert   Taylor,  in 

p  2  trust 


212  CASES  IN  CHANCERY. 

1862.  trust  for  the  benefit  of  Margaret  Taylor  aforesaid,  and 
in  the  event  of  children  arising  from  such  intended 
marriage,  the  said  sum  of  16,000  rupees  to  devolve  to 
such  children  arising  from  such  intended  marriage^ 
the  said  sum  of  15,000  rupees  to  devolve  to  such 
children,  share  and  share  alihe,  upon  the  demise  of 
the  said  Margaret  Taylor,  otherwise,  that  is  to  say,  in 
the  event  of  there  being  no  children  the  longest  liver  of 
the  two,  namely  George  William  Mignan  and  Margaret 
Taylor,  to  become  entitled  to  the  aforesaid  15,000 
rupees.  And  it  is,  therefore,  witnessed  to  be  the 
intention  of  all  the  said  parties  and  that  they  do 
thereby  concur  and  agree  to  the  articles  specified  in 
the  said  reciting  memorandum.  And  further,  that 
should  any  informality,  in  point  of  law,  be  contained  in 
the  said  reciting  deed  or  writing,  from  the  want  of  legal 
advice  at  the  said  settlement  of  Teliicherry,  so  remote 
from  the  presidency,  all  the  said  parties  do  thereby  give 
up  any  advantage  that  might  be  taken  of  such  in- 
formality, and  declare  their  intentions  to  be  as  therein 
is  specified,  and  that  proper  deeds  legally  drawn  out  at 
Bombay  shall  be  executed  by  all  the  parties  to  the  said 
agreement,  as  soon  as  they  conveniently  may  be,  other- 
wise that  the  said  reciting  agreement  shall  stand  good 
and  have  the  same  effect  and  force  as  if  made  and 
executed  under  all  the  forms  of  law,  as  in  and  by  the 
said  in  part  recited  memorandum  of  agreement  relation 
being  thereunto  had  may  more  fully  and  at  large 
appear." 

After  the  marriage,  by  an  indenture  of  settlement, 
dated  the  29th  o{  December,  1792,  and  made  between 
the  same  parties  [after  the  recital  of  the  agreement  in 
the  terms  above  mentioned],  it  was  witnessed,  that  in 
consideration  of  the  marriage  *^  and  in  pursuance  of  the 
thereinbefore -mentioned   agreement  between  the  said 

parties 
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parties  and  for  completing  and  making  the  same  1862. 
effectual/  Robert  Taylor  covenanted  with  the  trustees 
to  invest  the  sum  of  15^000  rupees,  then  secured  by  his 
bond,  on  securities,  which  the  trustees  were  to  hold  in 
trust  to  pay  the  income  to  George  W,  Afignan  "  for 
and  during*  the  term  of  the  joint  lives  of  George  W, 
Mignan  and  Margaret  Mignan^*'  and  from  and  after  the 
determination  of  that  estate,  then,  in  case  there  should 
be  any  child  or  children  of  the  body  of  Margaret 
Mignan  by  George  William  Mignan  begotten  or  to  be 
begotten  or  the  lawful  issue  of  any  such  child  or 
children  living  at  the  time  of  the  decease  of  either  of 
them  George  William  Mignan  the  father  and  Margaret 
Mignan  his  wife  or  born  afterwards,  and  if  Margaret 
Mignan  should  survive  and  overlive  George  William 
Mignan^  then  in  trust  to  pay  to  Margaret  Mignan  the 
whole  interest  for  her  life;  and  from  and  after  the 
AecesA^oi  Margaret  Mignan^  whichever  of  them  George 
William  Mignan  and  Margaret  Mignan  survived  the 
other,  that  the  said  trustees  should  pay  over  the  15,000 
rupees  or  the  securities  for  the  same  **  unto  and  between 
or  amongst  all  and  every  such  child  or  children  as 
therein  aforesaid  who  should  he  then  living  and  the 
lawful  issue  of  any  such  child  or  children  who  should 
be  then  dead,  in  equal  and  even  proportions  share  and 
share  alike,  yet  so,  nevertheless,  that  the  issue  of  any 
such  child  or  children  should  take  no  more  than  the 
share  or  shares  which  his,  her  or  their  respective  parent 
would  have  taken  if  living;  and  if  there  should  be  but 
one  such  child  living  or  the  issue  of  but  one  child,  then 
the  whole  to  such  only  child  or  the  issue  of  an  only 
child."  And  in  case  there  should  not  be  any  such 
child  nor  the  issue  of  any  such  child  living  at  the 
decease  of  either  of  them  George  William  Mignan  and 
Margaret  Mignan,  then,  from  and  after  the  decease  of 
either  of  them  George  William  Mignan  and  Margaret 

who 
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1862,  ^'ho  should  die  first,  upon  trust  that  the  trustees  should 
pay  the  fund  to  the  survivor  of  them  George  W.  Mignan 
and  Margaret  Mignan. 

George  W.  Mignan  died  first,  and  his  wife  survived 
him  till  1860.  There  were  twelve  children  of  the  mar- 
riage, six  of  whom  died  without  issue  in  the  life  of  Mrs. 
Mignan  ;  the  remaining  six  either  survived  her  or  died 
in  her  lifetime  leaving  issue. 

This  bill  was  filed  by  one  of  the  surviving  children, 
praying  a  declaration, — 

1.  That  the  trust  funds  were  subject  to  the  trusts 
declared  thereof  by  the  indenture  of  settlement  of  the 
29th  of  December  J  1792,  and  that  upon  the  death  of 
Margaret  Mignan,  they  became  divisible  amongst  such 
only  of  the  children  of  the  marriage  and  the  issue  of 
the  deceased  children  of  the  marriage  who  were  living 
at  the  death  of  Margaret  Mignan,  such  issue  respec- 
tively taking  the  share  of  their  deceased  parent. 

2.  That  one-sixth  part  might  be  ordered  to  be  trans- 
ferred to  the  Plaintiff,  and  that  the  remaining  five 
shares  might  be  paid  to,  or  secured  for,  the  benefit  of 
the  other  parties  declared  entitled  thereto. 

The  questions  raised  were,  whether  the  articles  or 
the  settlement  were  to  prevail.  By  the  terms  of  the 
articles,  all  the  children  of  the  marriage  took  Tested 
interests  in  the  trust  fund  at  their  birth,  and  it  would  be 
divisible  into  twelfths.  By  the  settlement,  only  those 
children  and  their  issue  (by  substitution)  who  survived 
Mr.  and  Mrs.  Mignan  would  take  any  interest  in  the 
fund,  which  would  then  be  divisible  into  sixths. 

Mr.  Lloyd  and  Mr.  Hetheringion  for  the  Plaintiff, 
Charlotte  Mignan. 

Mr. 
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Mr.  SeltDgHf  Mr.  Villiers,  Mr.  Baggallay^  Mr.  Bag^ 
ster^  Mr.  Fabtr,  Mr.  Speed  and  Mr*  Melville^  for  the 
Defendants. 


MlONAM 

v.- 

PAftftT. 


The  Master  of  the  Holls. 

The  question  is,  whether  the  sum  of  15,000  rupees  is  June  28. 
divisible  into  twelfths  or  into  sixths,  and  this  depends 
upon  the  opinion  which  the  Court  shall  come  to  as  to 
the  contents  of  an  ante-nuptial  contract,  which  is  recited 
in  a  post-nuptial  settlement  of  father  and  mother  of  the 
claimants,  and  which  recital  differs  from  the  contents 
and  provisions  of  the  post-nuptial  settlement.  All  that 
is  known  of  the  articles  is  what  appears  by  the  recital, 
the  settlement  itself  is  not  produced,  but  only  an  attested 
copy  of  it. 

Assuming  that  the  articles  are  properly  recited,  and 
that  they  were  in  the  very  words  of  the  recital,  then 
there  can  be  no  question  but  that  the  settlement  is  in- 
operative, so  far  as  it  contravenes  the  provisions  of  the 
articles,  and  that  the  money  would  then  have  to  be 
divided  into  twelfths,  for  it  is  clear  that  under  the 
articles,  all  the  children  take  vested  interests  upon  their 
birth.  But  I  cannot  set  aside  the  provisions  of  the 
settlement,  on  the  ground  of  probability  only. 

It  is  clear  that  a  post-nuptial  settlement  cannot  alter 
ante-nuptial  articles,  but  the  difficulty  is  this: — Before 
I  can  reform  the  settlement  I  must  be  satisfied  that  it  is 
contrary  to  the  articles.  It  is  therefore  necessary  to 
examine  the  articles.  The  recital  does  not  profess  to 
set  them  out  in  hac  verba;  it  is  a  mere  recital  of  the 
general  contents,  and  it  is  difficult  to  ascertain  what  the 

provisions 
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1862.  provisions  of  the  articles  were  without  seeing  the  whole 
of  them.  This  is  to  be  observed,  in  limine,  that  the 
settlement  does  not  profess  to  vary  the  articles,  but,  on 
the  contrary,  to  give  effect  to  them.  It  recites  the 
articles,  and  proceeds  in  these  words : — "  It  is  witnessed, 
that  in  consideration  of  the  marriage  of  them  the  said  G. 
TT.  Mignan  and  Margaret  Mignan,  and  in  pursuance  of 
the  hereinbefore-mentioned  agreement  between  the  said 
parties,  and  for  completing  and  making  the  same  effec- 
tual, &c."  The  object,  therefore,  of  the  parties  to  the 
settlement,  and  who  at  that  time  had  the  articles  before 
them,  was  to  give  effect  to  them.  But  it  is  very  difficult 
to  understand  how  they  could  have  overlooked  the  dis- 
crepancies between  the  articles  and  the  settlement  The 
settlement  gives  life  interests  to  the  parents,  yet  the 
articles,  as  recited,  did  not  give  any  life  interest  to  the 
father,  though  by  inference  they  gave  a  life  interest  to 
the  mother,  for  they  provide,  that  upon  the  demise  of 
the  mother,  the  trust  funds  are  to  devolve  upon  her 
children.  But  if  this  was  the  exact  language  of  the 
articles,  there  would  be  no  life  estate  in  the  mother, 
unless  the  articles  were  executory,  but,  so  far  as  they  go, 
they  are  executed  on  the  face  of  them.  But  neither 
inferentially  nor  directly  do  they  give  any  life  estate  to 
the  father,  and  it  is  difficult  to  say  how  the  parties, 
having  the  articles  before  them,  and,  as  appears, 
desirous  to  follow  them,  should  not  have  seen  the 
obvious  difference  between  them,  and  should  have  given 
a  life  interest  to  the  husband  and  wife,  and  then  change 
the  provision  for  the  children. 

It  would  be  a  strong  thing  to  say,  that  the  parents 
did  not  take  a  life  interest,  yet  how  could  I  refuse  to 
follow  the  settlement  as  to  the  parents,  and  not  do  so 
as  to  the  children. 

I  roust, 
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I  must,  therefore,  consider  on  whom  the  burthen  of 
proof  lies;  I  think  it  lies  on  those  who  contest  the 
settlement;  I  am  also  of  opinion,  that  they  cannot 
establish  that  the  two  instruments  are  inconsistent, 
without  producing  the  articles  themselves,  for  1  must 
assume  that  they  are  imperfectly  recited  in  the  settle- 
ment, and  that  they  might  have  provided,  that  only 
those  who  survived  took  vested  interests. 

I  am  also  of  opinion  that  the  accuracy  of  the  settle- 
ment after  it  has  been  acted  on  for  so  great  a  length  of 
time  cannot  be  disputed.  The  result  is,  that  the  fund 
is  divisible  into  sixths. 


o 


EVANS  V.  WYATT. 

June  3,  4. 
N  the  23rd  of  February^  1857,  the  Rev.  Edward  By  a  marriage 
T.  Evans  married   Mary  Ann  Davis  {a),  and  ^^JSV 

previous  thereto,  a  settlement  was  executed,  dated  the  ^^^^  tli®  but- 
^^  band  was  ab* 

21st  of  February^  1857,  which  was  made  between  the  goiutely  en- 
Rev.  Edward  E,  Evans  of  the  first  part,  Mary  Ann  ^l'^*^^*"*"" 

*  of  7,000/.  part 

Davis  of  the  second  part,  and  two  trustees  of  the  third  of  the  personal 

part.     By  this  indenture,  after  reciting  that  under  the  ^^^  pe^onT 

settlement  made  in  1851  on  the  previous  marriage  of  then  being  ad- 

the  Rev.  Edward  T.  Evans  with  Charlotte  Jones,  and  ™|g  Court. 

of  a  certain  deed  poll  dated  the  26th  of  December,  1851,  The  husband 
,    ,  ,  ,  ,      ^.-    .         ^  .        !.  •e**lpd  5,000/. 

and  duly  executed  by  Charlotte  Evans,  m  exercise  of  part  of  the 

a  general  f.ooo/.  but 
^  the  assets 

(fl)  30  Beav.  232.  proved  insuffi- 

cient to  pay 
evra  the  5,000/.     Held,  that  this  was  not  a  representation  which  the  husband  was 
bound  to  make  good,  and  that  the  deficiency  did  not  constitute  a  debt  payable  out  of 
his  assets. 

A,  B,  mortgaged  freeholds  and  leaseholds  together  and  died  intestate  in  1857.  Held 
(as  between  the  heir  and  administrator),  that  the  freeholds  and  leaseholds  must  bear  the 
burthen  rateably. 
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1862.  a  general  power  of  appointment  giyen  to  her  by  such 
settlementi  Edward  T.  Evans  toas  then  absolutely  entitled 
to  the  principal  sum  of  IfiOQL^  part  of  the  distributwe 
share  of  Charlotte  Evans  in  the  personal  estate  of  her 
former  husband  William  Jones,  which  personal  estate 
was  then  in  due  course  of  administration  in  her  Majesty's 
High  Court  of  Cbanceryi  in  a  certain  cause  therein  of 
Jones  V.  Evans,  and  after  also  reciting,  that  upon  the 
treaty  for  the  said  then  intended  marriage,  it  was  agreed, 
that  Edward  T.  Evans  should  settle  the  sum  of  5,000/., 
part  of  the  said  thereinbefore-mentioned  principal  sum 
of  7,000/.,  upon  the  trusts  and  in  the  manner  therein- 
after expressed  and  declared,  it  was  witnessed,  that,  in 
coni»ideration  of  the  said  marriage,  Edward  T,  Evans  as- 
signed unto  the  trustees  the  said  principal  sum  of  5,000/. 
(part  of  the  sum  of  7,000/.  so  appointed  to  and  then 
belonging  to  Edward  T,  Evans  as  thereinbefore  men- 
tioned), together  also  with  the  deed  poll  and  all  other 
securities  for  the  principal  sum,  and  all  interest  and  divi- 
dends thenceforth  to  accrue  due  in  respect  thereof,  but 
not  including  the  past  interest  thereof.  To  have,  receive 
and  take  the  same  unto  the  trustees,  upon  trust  to  lay 
out  and  invest  such  principal  sum,  and  apply  a  part  of 
the  interest  in  keeping  up  a  policy,  and  subject  thereto 
upon  trusts  for  Edward  T,  Evans,  his  wife  and  the 
children  of  their  marriage. 

Edward  T.Evans  died  intestate  in  April,  1857,  with- 
out leaving  any  children.  The  Plaintiflf  was  his  heiress 
at  law,  and  his  widow  was  his  administratrix. 

Edward  T.  Evans  had,  before  executing  the  settle- 
ment, made  a  mortgage  of  his  freehold  and  leasehold 
property  together  for  4,500/.,  the  whole  of  this  sum  the 
Plaintiff  had  paid  out  of  the  mortgaged  freeholds  since 
his  death.     A  sum  of  1,466/.  only  had  been  received,  in 

the 
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the  suit  of  Jones  v.  Hvans,  in  respect  of  the  T^OOOI.,  and 
there  was,  therefore,  a  deficiency  for  the  payment  of  the 
6,0002.  settled  by  the  deed  of  1857. 

The  administratrix  had  sold  the  leasehold  property  for 
2,5002.,  and  after  payment  of  the  debts,  &c.,  she  had  a 
balance  of  2,2002.  in  hand. 

Under  these  circumstances,  two  questions  arose.  The 
trustees  of  the  settlement  of  1857  insisted  that  the  5,0002L 
constituted  a  debt  of  the  Rev.  Edward  T.  Evans,  and 
that  the  deficiency  (after  giving  credit  for  the  1,4662.) 
was  payable  out  of  his  assets  ;  2ndly,  the  Plaintifi*,  the 
heiress  at  law,  insisted  that  the  mortgage  debt  of  4,5002. 
was  payable  rateably  out  of  the  freeholds  and  lease- 
holds mortgaged,  in  proportion  to  their  relative  values. 

The  bill  prayed,  that  it  might  be  declared  that  the 
PlaintifiT  was  entitled  to  be  paid,  by  the  administratrix, 
out  of  the  sum  of  2,2002.,  such  sum  of  money  as  bore  to 
the  whole  of  the  mortgage  debt  of  4,5002.  and  interest 
and  costs  paid  by  the  Plaintiff  in  respect  of  such  mort- 
gage, the  same  proportion  which  the  value  of  the  lease- 
hold premises  comprised  in  the  indenture  of  mortgage 
bore  to  the  value  of  the  whole  of  the  premises  therein 
comprised.  And  that  the  rights  of  the  parties  in  respect 
of  the  sum  of  2,2002.  might  be  declared. 

Mr.  Kenyan  for  the  Plaintiff,  the  heiress  at  law.  The 
general  assets  of  the  settlor  are  not  liable  to  make  good 
the  deficiency  of  the  specific  fund  in  producing  5,0002. 
The  settlement  contains  no  covenant,  so  as  to  create  a 
personal  debt  of  the  husband,  nor  is  there  anything  in 
it  from  which  it  can  be  implied  that  the  5,0002.  was  to 
be  settled  at  all  events.    The  case  of  Ainslie  v.  Medly- 

coU 
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1862.  cott(a)  \s  precisely  in  point  There,  by  a  marriage 
settlement,  it  was  recited  that  the  wife  was  entitled  to 
''  the  sum  of  4,000/."  in  reversion,  and  a  bill  having 
been  filed  by  the  husband  to  have  the  wife's  portion, 
part  of  which  was  invested  in  stock,  made  up  in  money 
out  of  the  assets  of  the  wife's  father,  who  was  party  to 
the  settlement,  on  the  ground  either  of  express  contract 
or  representation  upon  which  the  marriage  took  place, 
it  was  dismissed,  the  Court  holding  that  the  description 
by  the  articles,  though  generally  "  the  sum  of  4,000/.," 
referring  to  that  sum  as  in  settlement,  and  the  represen- 
tation, under  the  circumstances,  not  amounting  to  a 
warranty  and  proceeding  upon  a  common  mistake. 

So  here  there  is  no  warranty,  and  a  covenant  to  that 
effect  cannot  be  implied ;  Adams  v.  Gibney  (Jb) ;  and 
even  if  it  could  be  implied,  still  this  Court  never  gives 
satisfaction  on  an  implied  covenant;  Saltern  v.  Mel- 
huish  (c).  This  is,  in  fact,  merely  a  settlement  of  a 
specific  part  of  a  specific  fund,  and,  if  that  fund  fails, 
the  general  personal  estate  of  the  settlor  is  in  no  way 
liable.  If  this  had  been  the  case  of  a  legacy,  it  would 
have  been  held  specific,  and  it  would  have  failed  upon  a 
deficiency  of  the  specific  fund  ;  Duncan  v.  Duncan  {d). 

Secondly.  The  mortgage  is  not  payable  out  of  the 
general  personal  estate  since  I^ke  King*s  Act  (17  &  18 
Vict.  c.  113),  but  the  burthen  must  be  borne  rateably 
by  the  freeholds  and  leaseholds;  Heveningham  v. 
Heveningham{e)\  Fremoult  v.  Dedire{f);  Tombs  v. 
Hoch  (y). 

Mr. 

(a)  9  Vet.  13.  (d)  27  Beav.  386. 

(6)  6  Bing.  (O.S.)  656.  (e)  2  Vem.  355. 

(c)  ^iii6/.  250;  andtee4MjfL  (/)  1  Peae  R'.  428. 

4  Cr,  671  ;  6  Sim,  493 ;  10  Sim,  (g)  2  CoU.  490. 
174;  2  Afy.^£.  769. 
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Mr.  Eddii  contra.  This  settlement  imposes  an  obli- 
gation on  the  settlor's  estate.  The  recital  is,  that  Mr. 
Evans  **  is  now  absolutely  entitled  to  the  principal  sum 
of  IfiOOL,"*  and  this  amounts  to  a  representation,  on 
the  faith  of  which  the  marriage  took  place,  and  which 
Mr.  JEhans  became  bound  to  make  good ;  Pulsfard  v. 
Richards  (a) ;  Money  v.  Jorden  (&). 

In  Monypenny  v.  Monypenny  (c),  by  an  antenuptial 
settlement,  the  husband  granted  a  rent-charge  to  his 
wife,  if  she  should  survive  him,  issuing  out  of  specific 
hereditaments,  and  it  was  held,  that  the  terms  of  the 
deed  amounted  to  a  covenant,  and  created  a  debt  pay- 
able out  of  the  husband's  personal  estate.  The  case  of 
AinsUe  v.  Medlycott  was  very  different,  there  the  as- 
signment was  of  ''  all  their  right  and  interest  in  and  to 
the  sum  of  4,000/. ;"  but  that  case  shews  that  it  is  not 
necessary  to  prove  that  the  person  making  the  represen- 
tation knew  it  was  not  true,  and  that  **  he  is  bound, 
though  his  mistake  was  perfectly  innocent"  (c/).  If 
this  be  assimilated  to  a  legacy,  then  it  is  like  a  de- 
monstrative legacy  pointing  to  a  particular  fund  as 
primarily  liable,  upon  the  failure  of  which  the  general 
assets  are  liable. 

Mr.  Tudor  for  the  administratrix. 

Hie  Master  of  the  Rolls. 

I  think  this  case  is  decided  by  Ainslie  v.  Medly- 
cott {d).  It  is  quite  distinct  from  those  cases  in  which  a 
testator  has  made  a  positive  assertion  that  a  fund  settled 

amounts 

(a)  17  Ban.  87.  (c)  4  Karf  ^J.l74;3De  G. 

(6)  15  Beav.  372;  2  De  G.,  ^  J.  572;  9  H.  of  L.  Cos.  114. 

M.^  G.  31S;  5  H.  of  L.  Cm.  (d)  9  Vet.  21. 
185. 
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1862.  fttnounta  to  00  much,  or  thftt  be  will  settle  so  much,  or 
a  stateraent  to  other  persons  thai  a  suin  of  moneys  of  a 
stated  amounty  shall  be  settled^  or,  as  in  NwiUe  v.  (Ft/* 
Mnson  (a),  that  the  intended  husband  does  not  owe  him 
anything.  These  are  positive  assertions,  which  he  will 
be  compelled  to  make  good,  be  having  induced  a  party 
to  enter  into  serious  engagements  in  life  on  the  faith  of 
such  representations.  Here,  the  former  wife  of  Mr. 
Evans  had  appointed  7,000/.  to  him,  part  of  an  estate 
which  was  being  administered  in  this  Court.  The  set- 
tlement recites'this  fact,  and  the  husband  settles  5,000/., 
part  of  the  supposed  7,000/.  It  turns  out  that  the 
assets  are  not  sufficient  to  produce  even  the  5,000/. 
included  in  this  settlement.  The  facts  are  fairly  stated, 
the  mistake  was  common,  and  everyone  had  a  like 
opportunity  to  discover  the  mistake.  It  appears  to  me 
that  this  is  exactly  the  case  of  AinsUe  v.  Medlyeott  (b)^ 
and  that  this  Court  cannot  allow  the  administratrix  to 
retain  any  part  of  the  assets  on  the  ground  that  this 
was  a  personal  debt  of  the  intestate.  I  will  make  a 
declaration  to  that  effect,  and  will  also  declare  that  the 
leaseholds  are  liable  to  bear  pro  rata  their  share  of  the 
mortgage. 

(a)  1  Bro.  C.  C.  543.  (6)  9  Vet.  13. 
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DAVIS  V.  ANGEL.  l*«y  12. 

June  6. 

TLfOSES  CRAWCOUR,  the  testator  in  this  case,  DittinctioD  be- 

by  his  will  made  in  September^  1854,  divided  the  tionsprecedeut 

residue  of  his  real  and  personal  estate  into  fifteen  parts,  ^^^  •"*>«- 

which  he  distributed  amongst  his  nephews  and  nieces.      Bequest 

One  of  these  fifteen  parts  he  gave  in  the  words  fol-  ^  *£"fo°life 

lowing : —  in  case  he 

should  marry 
**  In  trust  for  my  nephew  Isaac  Davis,  son  of  David  C.  D.,  and 

and  Ann  Davis  (in  case  he  should  marry  my  niece  ^^^  |*  ^^^ 

Esther  Godfrey)  during  his  life,  subject  to  the  proviso  for  his  eldest 

hereinafter  contained,  and  from  and  after  his  decease,  should  be 

m  trust  for  the  eldest  or  only  child  (if  any)  of  the  said  Hvingathis 

.  decease  and 

Isaac  Davis,  who  shall  be  living  at  his  decease  and  should  attain 

shall   have  attained  or  shall  live  to  attain  the  age  of  *f  «n;y-<>n«- 

&  But  in  case 

twenty-one  years,  and  the  heirs,  executors  and  adminis-  A.  B.  should 

trators  of  such  eldest  or  only  child.     But  in  case  the  ^^  ^.'^then 

said  Isaac  Davis  shall  not  marry  ray  said  niece  Esther  the  testator 

Godfrey,  then  I  do  direct  that  the  bequest  to  the  said  the  bequest 

Isaac  Davis  shall  not  take  effect,  but  that  such  share  j'*^"^^  °°*  ^  , 

'  take  effect,  but 

shall  fall  into  and  become  part  of  my  general  residuary  go  over.  A.B, 
estate,  for  the  benefit  of  the  other  legatees  named  in  |he7wom*rrin 

this  my  will."  the  life  of  the 

testator,  with 
the  testator's 

Afterwards,  in  June,  1857,  and  in  the  lifetime  of  the  ^^onsent.  Held, 

'  that  the  con- 

testator,  and  (as   was   admitted  at  the  bar)  with  his  dition  was 

consent,  Isaac  Davis  married  Isabella  RusselL  who  was  P'««®<**»t'  a^^ 
'  '  was  not  clis- 

still  alive,  and  not  the  testator's  niece  Esther  Godfrey,  pcnsedwlthby 

who  was  still  a  spinster.  Lnsent  ^^"^ ' 

A  party 

The  testator  died  in  1868.  ''•"."8,.'  ■»•" 

possibility  can- 
not maintain 

This  bill  was  filed  by  the  infant  son  of  that  marriage  f  •"!*  "■P««t^ 

praying 
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1862.  P>^yii^g  ^hat  the  share  given  in  the  above-stated  manner 
might  be  ascertained  and  secured,  and  for  that  purpose, 
that  the  estate  of  the  testator  might  be  administered.  The 
Defendants  (except  the  Plaintiff's  father,  veho  supported 
the  case  of  his  son),  were  the  trustees  and  executors  of 
the  will  of  the  testator,  and  they  insisted  that  the  condi- 
tion to  marry  Esther  Godfrey  was  a  condition  precedent, 
until  the  performance  of  which,  neither  the  Plaintiff  nor 
his  father  could  have  any  title  to  maintain  this  suit, 
which  they  submitted  ought  to  be  dismissed. 

Mr.  Baggallay  and  Mr.  William  Pearson  for  the 
Plaintiff.  First,  the  interest  of  the  Plaintiff  is  not 
forfeited,  for  the  condition  only  applies  to  his  father,  the 
gifl  is  to  the  eldest  son  and  not  the  eldest  son  by  Esther 
Godfrey.  Secondly.  Isaac  Davis  may  still  fulfil  the 
condition  and  he  has  the  whole  of  the  joint  lives  of 
himself  and  Miss  Godfrey  to  perform  it.  Thirdly.  The 
testator  assented  to  the  marriage  of  his  nephew  Isaac 
Davis  and  thereby  released  him  from  the  condition ; 
Wheeler  v.  Warner  {a)  \  Smith  v.  Cowdery(b);  Walker 
V,  Walker  (c)  I  Thomas  v.  Howell  {d);  Randall  v, 
Payne  (e) ;  Page  v.  Hay  ward  (/). 

Mr.  Selwyn  and  Mr.  T.  C.  Williams  supported  the 
Plaintiff's  case.     Simmonds  v.  Cock  (y). 

Mr.  Cole  and  Mr.  Clement  Swanston  for  the  exe- 
cutors and  trustees.  There  is  a  gift  over  in  this  case 
which  makes  all  the  difference.  The  gift  is  on  a  con- 
dition precedent  which  has  not  been  performed  and  has 
not  been  revoked,  and  the  Plaintiff  has  now  no  interest 

in 

(a)  1  Sim.  4-  Stu.  304.  (e)  1  Bro.  C.  C.  55. 

(6)  2  Sim.  i[  Stu.  358.  (/)  2  Salk.  570. 

(c)  2  De  G.,  F.  ^  J.  255.  (g)  29  Bern.  455. 

(d)  1  Salk.  170. 
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in  the  property.    At  the  utmost  be  has  but  a  remote 
possibility,  dependiug  on  three  contingencies,  viz.,  the 
marriage  of  his  father  with  Esther  Godfrey,  his  attaining 
twenty-one  and  his  surviving  his  father;  such  an  ex-       Amobi.. 
pectancy  will  not  enable  him  to  maintain  this  suit. 

They  cited  Roper  on  Legacies  {a)  \  Tulk  v.  Houl" 
ditch  {b);  Burgess  v.  Robinson  (c);  Jar  man  on  Wills  {d); 
Lester  v.  Garland  (e);  Mis  v.  EllU{f);  Mitford!s 
Plead,  (g). 

Mr.  Baggallay  in  reply. 


The  Master  of  the  Rolis. 

There  are  two  questions  to  be  considered,  first,  June  6. 
whether  the  fact  that  the  marriage  of  Isaac  Davis  with 
his  present  wife  took  place  in  the  life  and  with  the 
consent  of  the  testator  has  the  effect  of  removing  this 
condition.  If  the  question  should  be  determined  in  the 
negative,  then  whether,  in  the  absence  of  all  extraneous 
circumstances,  the  Plaintiff  or  his  father  has,  under 
this  will,  such  an  interest  in  the  estate  of  the  testator 
as  to  entitle  them  to  call  on  this  Court  to  protect  the 
fund  in  which  they  may  hereafter  become  interested, 
until  the  father  has  performed  the  condition  which 
will  constitute  his  title  to  the  fund. 

With  respect  to  the  first  question,  I  am  of  opinion 

that  the  consent  of  the  testator  to  the  marriage  of  the 

Plaintiff's  father  with  his  present  wife  has  not  had  the 

effect 

(fl)  Vol.  1,  p.  666  (3rrf  edit)  (e)  15  Vet.  248. 

(6)  1  Vfit.  4-  Beam.  248.  (  /)  1  Scho.  if  Lef.  1. 

(c)  3  Mer.  7.  (g)  Page  156  (4M  edit.) 
{d)  VoL2,p.3. 

VOL,  XXXI  — II.  Q 
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1862*  effect  of  taking  away  the  necessity  of  performing  this 
condition.  This  is,  as  indeed  on  the  decided  cases  could 
not  be  disputed,  the  case  of  a  condition  precedent  The 
effect  of  this  is,  that  no  interest  in  the  legacy  vests  in 
Isaac  Davis  until  he  has  performed  the  condition^  that  is, 
until  he  has  married  his  cousin  Esther  Godfrey.  Su  ppose 
that  Esther  Godfrey  had  died  before  the  testator,  it  is 
clear,  I  apprehend,  that  in  that  case,  the  legacy  of  one- 
fifteenth  of  the  residue  would  never  have  vested  in  the 
nephew.  This  is,  in  fact,  the  plain  and  ordinary  distinc- 
tion between  conditions  precedent  and  conditions  sub- 
sequent. If  the  condition  be  precedent  and  the  per- 
formance of  it  become  impossible,  the  estate  or  interest 
never  vests,  and  the  devisee  or  legatee  takes  nothing. 
But  if  the  condition  be  subsequent  and  the  performance 
of  it  becomes  impossible,  then  the  estate  does  not  devest 
or  go  over  to  any  other  person,  by  reason  of  the  non- 
performance of  that  condition.  So  also  the  consent  of 
the  person  who  imposed  the  condition  will  remove  the 
consequence  of  the  non-performance  of  the  condition 
subsequent,  and  this,  I  think,  was  the  view  which  the  Vice- 
Chancel  lor  took  in  the  case  of  Smith  v.  Cowdery{a)j  and 
the  other  cases  of  that  description  which  were  cited  and 
commented  upon  in  the  argument  of  this  case.  But  no 
such  consent  will  alter  the  effect  of  the  devise  or  bequest, 
which  makes  the  performance  of  the  condition  necessary 
before  any  interest  is  taken  by  the  intended  devisee  or 
legatee.  The  consent  of  the  testator,  in  the  case  of  a 
condition  subsequent,  has  the  effect  of  revoking  that 
part  of  his  will,  which  gives  the  estate  over  to  another 
person  on  the  non-performance  of  the  condition ;  but  in 
the  case  of  a  condition  precedent,  no  revocation  of  any 
part  of  the  will  would  affect  the  object ;  to  accomplish 
that  the  devise  or  the  legacy  must  be  re-modelled.    The 

testator 
(a)  2  Sim.  4  St.  358. 
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testator  ha«  said  in  bt$  will,  w^ich  ^pet^l^B  from  the  day 
of  his  death,  that  when  and  as  soon  9^  Isaac  Davis  marries 
Esther  Godfrey  he  shall  get  one«fifteenth  of  the  residue ; 
DO  consent  on  the  part  of  the  testator  to  Isaac  Davis's 
marrying  any  other  person  will  convert  this  bequest  into 
an  absolute  bequest  of  the  one-fifteenth  to  Isaac  Davisj^ 
or  supply  that  which  is  essential  for  the  vesting  of  the 
interest.  The  consequence  is,  that  the  testator  having 
thought  fit  to  leave  his  will  unaltered  in  this  respect, 
the  right  of  Isaac  Davis  to  the  one-fifteenth  of  the 
residue  stands  exactly  as  it  did  before  his  marriage,  or 
as  it  would  do  in  case  he  had  not  married  any  other 
lady,  either  with  or  without  the  consent  of  the  testator. 


1862. 


PAYIi 

Anos&« 


It  becomes  necessary,  therefore,  to  consider  the 
second  point,  as,  in  my  opinion,  the  consent  of  the 
testator  has  not  afTected  this  will,  so  as  to  make  this 
bequest  vest  in  the  Plaintiflf 's  father. 

Assuming  my  opinion  is  correct  in  the  first  point,  the 
next  question  is,  whether  the  Plaintiff  is  entitled  to 
maintain  this  suit.  He  has  no  present  title  or  right  to 
the  fund,  nor  will  he  obtain  any,  until  and  unless  his 
father  should  marry  his  cousin  Esther  Godfrey.  His 
father  is  married  to  another  woman,  the  mother  of  the 
Plaintiff,  who  is  still  alive. 


Lord  Redesdak,  in  his  "  Treatise  on  Pleading"  (a), 
lays  it  down  as  a  general  proposition,  that  *'  where  the 
Plaintiff  shews  only  the  probability  of  a  further  title, 
upon  an  event  which  may  never  happen,  he  has  no 
right  to  institute  any  suit  concerning  it."  l.ord  RedeS" 
dah  states  the  proposition  without  qualification  of  any 
sort,  and  as  applicable  to  every  case.    It  is,  no  doubt, 

easy 

{a)  Page  IS6  (4lk  edit.) 

q2 
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easy  to  suggest  the  case  of  a  legacy  given  to  il.  for  life, 
and  at  his  decease  amongst  his  children,  and  if  he  die 
without  leaving  any  children,  then  to  B.  If,  at  the  death 
of  the  testator,  A.  be  a  man  much  advanced  in  years 
and  unmarried,  the  interest  of  B,j  though  contingent 
upon  the  death  of  A.  without  leaving  a  child,  seems 
very  proximate;  still,  if  Lord  Redesdale's  proposition  be 
correct,  this  would  not  enable  B,  to  sustain  a  suit 
to  have  that  legacy  secured  and  invested. 


Upon  examination  of  the  authorities,  I  do  not  find 
any  such  case  to  exist  in  the  books,  nor  do  I  remember 
even  to  have  known  it  occur  in  practice.  The  general 
rule  I  apprehend  to  be  as  Lord  Redesdale  states  it,  and 
to  be  applicable  generally  to  all  contingent  interests, 
and  one  which  the  Court  would  not  depart  from,  even 
when  the  moral  probability  of  the  interest  becoming 
vested  was  very  strong,  from  the  difiiculty  the  Court 
would  feel  in  determining  the  exact  degree  of  probability 
or  proximate  interest  which  would  entitle  a  Plaintiff  to 
maintain  such  a  suit.  If,  however,  the  Court  were  to 
define  such  limit,  it  could  scarcely  draw  a  line  that 
would  not  exclude  a  person  whose  interest  is  so  remote 
as  that  of  the  Plaintiff  in  the  present  case. 

The  case  of  Roberts  v.  Roberts  (a),  would  seem,  at 
first  sight,  to  be  a  decision  in  opposition  to  this  pro- 
position. In  that  case,  a  bill  was  filed  by  the  three 
infant  daughters  of  a  testator  for  the  administration  of 
the  estate  ;  there  was  not  any  question  as  to  the  right  of 
these  daughters  to  maintain  the  suit,  but  they  had 
joined  their  mother,  the  widow  of  the  testator,  as  a  co- 
Plaintiff,  whose  only  interest  was,  that  if  all  the  three 
daughters  died  without  issue  and   under  twenty-one, 

then 
(a)  2  Phil.  534;  2  De  G.  i  Sm.  29. 
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then  the  property  was  to  go  to  the  person  who  would  be  1863. 
entitled  under  the  Statute  of  Distributions^  under  which 
contingency,  should  it  occur,  the  widow,  who  had  no  in- 
terest, would  become  entitled  to  a  share  o(  the  fund. 
The  bill  was  demurred  to,  the  demurrer  alleging  as  a 
cause  the  misjoinder  of  the  widow,  who  had  no  interest 
in  the  fund  as  a  co-Plaintiff.  The  Vice- Chancellor 
Knight  Bruce  first,  and  afterwards  the  Lord  Chancellor 
on  appeal,  held  that  the  interest  was  sufficient  to  enable 
the  widow  to  be  joined  with  her  children  as  co-Plaintiff. 

Upon  consideration  of  this  case,  in  conjunction  with 
other  authorities,  I  do  not  consider  it  to  amount  to  an 
aflirmance  that  the  widow  alone  could  have  maintained 
that  suit ;  but  merely  that  a  person,  having  a  contingent 
title  to  a  fund  sought  to  be  secured,  is  not  so  complete 
a  stranger  to  the  trusts  that  in  a  suit  by  a  cestui  que  trust 
having  a  vested  interest,  to  administer  the  trust,  the 
junction  of  such  a  person  as  a  co- Plaintiff  is  sufficient 
to  vitiate  the  frame  of  the  suit. 

The  authorities  which  have  the  nearest  analogy  to 
this  case  are  those  which  relate  to  the  filing  of  bills  for 
the  perpetuation  of  testimony.  In  those  cases,  a  suit  is 
instituted  for  the  purpose  of  preserving  evidence  of  the 
facts  on  which  the  Plaintiff's  title  is  founded,  in  this  case 
a  suit  is  instituted  to  preserve  the  subject-matter,  in  which, 
if  he  live  sufficiently  long,  he  may  acquire  an  interest  in 
possession.  In  the  former  class  of  suits,  it  is  quite 
settled  that  a  mere  contingent  interest  or  possibility, 
however  strong  may  be  the  moral  probability  of  its  be- 
coming vested  in  possession  in  the  Plaintiff,  is  not  suf- 
ficient to  enable  the  Plaintiff  to  sustain  the  suit.  The 
matter  is  very  fully  discussed  by  Lord  Eldon  in  the 
case  of  Allan  v.  Allan  (a),  where  a  demurrer  was  al- 
lowed 

(a)  15  Ves.  130. 
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lowed  to  a  bill  by  ft  tenant  in  tail  in  remainder  and  bid 
ebildneti  to  perpetuate  the  evidekice  of  a  marriage  and 
the  legitimacy  of  his  children.  Ilie  right  or  interest 
of  the  tenant  in  tail  was  not  in  question,  but  Lord  Uldon 
held,  that  the  heirship  to  a  tenancy  in  tail,  or  the  heir- 
ship to  a  tenant  in  fee,  who  was  a  lanatic,  was  too 
uncertain  an  interest  to  entitle  the  Plaintiff  to  maintain 
such  a  suit.  The  observations  of  Lord  Etdon  are  very 
distinct,  that  the  interest  necessary  to  maintain  the  suit 
must  be  vested  ;  if  vested,  however  small  or  remote  it 
may  be,  it  will  be  suflBcient  for  that  purpose ;  but  if  con- 
tingent, if  it  be  a  mere  possibility,  however  near  or 
probable,  that  will  not  do. 


Lord  Eldon  in  his  judgment  in  that  case  says,  ''Some 
things  are  very  clear.  First,  it  is  perfectly  immaterial 
how  minute  the  interest  may  be,  how  distant  the  possi- 
bility of  the  postession  of  that  minute  interest,  if  it  is  a 
present  interest.  A  preeent  interest,  the  enjoyment  of 
which  may  depend  upon  the  most  remote  and  improbable 
contingency,  is  nevertheless  a  present  estate,  and  as  in 
the  case  of  Lord  Berkeley's  will,  though  the  interest 
may,  with  reference  to  the  chance,  be  worth  nothing;  yet 
it  is  in  contemplation  of  law  an  estate  and  interest.  Ou 
the  other  hand,  though  the  contingency  may  be  ever  so 
proximate  and  valuable,  yet  if  the  party  has  not,  by 
virtue  of  that,  an  estate,  the  Court  does  not  deal  with 
him."  Then  he  says,  **  I  except  the  case  of  a  wager, 
and  the  interest  in  respect  of  that  wager.  Upon  that 
ground  the  case  of  Smith  v.  The  Attorney^ Oeneral  {a) 
was  decided :  the  case  of  Mr.  Netcpart,  a  lunatic,  upon 
demurrer  by  Lord  ThurloWf  who  was  then  Attorney- 
General,  and  Lord  Kenyan  contended,  that  the  argument 
must  go  to  the  extent  even  of  an  admitted  intestacy  and 
irrecoverable  lunacy,  that  if  the  party  and  every  witness 

could 
(a)  CUtd  6  Fff.  255,  260. 
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could  not  live  an  hour,  yet  the  title  of  the  next  of  kin  1862. 
must  be  repelled ;  and  that  bill  was  repelled,  the  Court 
holding  that  it  was  nothing  but  an  interest  in  expectancy, 
which  did  not  entitle  him  to  come  to  this  Court  and  to 
maintain  his  right ;  and  Lord  Chief  Justice  De  Grey  rea- 
soned by  analogy  to  the  case  of  the  distinction  between 
hitre$  apparais  and  verus  harest  that  the  former  could  not 
have  the  writ  de  venire  inspiciendo  as  the  other  might, 
concluding  that,  upon  the  same  ground,  the  heir  to  a 
fee  simple  estate  could  not  support  this  claim." 

The  same  thing  was  held  in  Lord  Dvnley  v.  Fitz^ 
hardinge{a),  and  in  The  Earl  of  Belfast  v.  Chi^ 
Chester  (b),  where  it  was  determmed,  that  the  issue  in 
tail,  even  in  an  entail  which  cannot  be  barred,  cannot 
maintain  such  a  suit. 

I  think  that  all  those  cases  apply  to  the  present  case, 
which  is  of  a  similar  character,  and  explain  that  the 
ground  on  which  the  Lord  Justice  Knight  Bruce  and 
Lord  Cottenham  afterwards  decided  Roberts  v.  Roberts 
was  not,  that  it  was  there  decided  that  the  widow 
could  maintain  such  a  suit,  but  that  the  mere  connection 
of  the  person  possessed  of  this  interest,  however  alight 
and  evanescent,  as  co-PlaintifF,  together  with  other 
Plaintiffs,  who  had  a  substantial  interest  to  maintain  the 
suit,  did  not  constitute  such  a  misjoinder  as  to  make 
their  suit  defective  in  the  same  manner  as  if  they  had 
made  a  mere  stranger  a  co-Plaintiff. 

I  have  made  this  more  minute  reference  to  the  cases  (c), 
because  I  do  not  think  it  desirable  to  enlarge  the  rule 
which  is  laid  down  by  Lord  Redesdale,  and  to  define  the 

nature 

(a)  6  Fef.  251.  806;  InreSheppard*iTrutU,M. 

(b)  2  Jac.  if  W.  439.  K.  1  July,  1862,  but  rever$eti  by 
(r)  And  tee  Rotn  v.  Ron,  12      L,  J.  25  Nov.  1862. 

Beav.  S9;  CoUy,  Moore,  Moore, 
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1862. 


Davis 

r. 
Angel. 


nature  of  the  interest  which  would  entitle  any  person  to 
apply  to  the  Court  of  Chancery  for  relief.  If  I  am 
right  in  the  opinion  I  have  expressed,  respecting  the 
first  point  in  this  will,  this  is  not  a  case  of  that  descrip* 
tion,  and  the  bill  must  be  dismissed. 


Note.— Aflfirmed  by  Lord  Westbury,  L.  C,  7  Jufy^  1862. 


JuR«9, 10, 11, 
16. 


BARNETT  v.  TUGWELL. 


Bequest  to  A.    npHE  testator,  Thomas  Bamett,  by  his  will,  dated  in 

and  afterwwdi  December,  1808,  bequeathed  as  follows : — 

to  their  sur- 
viving chil-  ''To  my  sister  Juliana  Allison  and  her  children  by 

Suailed\  William  Allison  I  bequeath  the  remaining  one-third  of 

and  in  default  my  property  or  fortune,  in  manner  and  form  following, 

dren,  legiti-'  ^^^^  ^^f  ^  ^^^^  ^^^^  ^V  ^^^^^  Juliana  and  her  husband 

mate  or  illegi-  William  Allison  shall  enjoy  the  interest  of  the  said  one- 

timate,  ofmy  ,  .    ,     -                              •.!.,.                    ■       i       ^      ^ 

brother  H."  third  of  my  property  during  their  lives ;  on  the  death  of 

my  said  sister  and  brother  Juliana  and  William,  the  said 
one-third  of  my  property  or  fortune  shall  be  equally 
divided  among  their  surviving  children,  share  and  share 
alike;  in  case  however  of  their  dying  before  their 
parents  without  issue,  then  the  said  one-third  of  my 
property  or  fortune,  at  the  death  of.7i£/ia7iaand  William 
legitimate  chil-  aforesaid,  shall  be  equally  divided  amongst  the  children 
testator ^r  *  *  legitimate  or  illegitimate  of  my  brother  Henry  Barnett'* 
death.  Held, 
that  the  pft 
was  valid,  and 
that  the  pro- 
perty was  di- 
visible amongst 
the  three  illegitimate  and  the  nine  legitimate  children. 

A  testator  and  two  of  the  legatees  in  his  will  perished  in  a  ship,  which  was  supposed 
to  have  foundered.  There  being  no  evidence  of  survivorship : — Held,  that  the  bequest 
failed. 


equally.     H, 
had  five  illegi- 
timate chil- 
dren at  the 
date  of  the 
will,  two  of 
whom  pre- 
deceased the 
testator,  and 
lie  had  nine 


The  testator,  in  January,  1809,  sailed  from  Calcutta 

to 
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to  England,  in  the  ship  Bengal,  having  with  him,  under 
his  care,  two  illegitimate  children  of  Henry  Bamett, 
namely,  Tliomas  Bamett  and  Mary  Barnett,  who  were 
both  of  tender  age.  The  ship  was  never  ailterwards 
heard  of,  having  foundered  on  her  voyage,  in  March, 
1809,  and  the  testator  and  the  two  children  were  then 
drowned. 

Juliana  Allison  survived  her  husband  and  she  died  in 
1860.  Mr.  and  Mrs.  Allison  left  no  surviving  children, 
and  the  gift  to  **  the  children  legitimate  or  illegitimate" 
of  Henry  Barnett,  if  valid,  thereupon  took  effect. 

At  the  date  of  the  testator's  will,  his  brother,  Henry 
Bamett,  had  five  illegitimate  children,  and  he  never  had 
any  more,  two  of  them  died  at  sea  with  the  testator,  and 
the  remaining  three  survived  the  testator,  but  one  only 
of  them  survived  Mrs.  Allison,  the  surviving  tenant  for 
life. 

Henry  Bamett^  after  the  testator's  death,  married, 
and  had  nine  legitimate  children,  six  of  whom  survived 
Mrs.  Allison.    He  died  in  1831. 

Five  of  the  legitimate  children  instituted  this  suit, 
praying  that  the  rights  of  all  parties  to  the  legacy 
(16,124/.  Consols)  might  be  declared,  and  the  first 
question  was,  whether  the  illegitimate  children  took 
any  interest  in  it. 

Mr.  J.  H.  Palmer  and  Mr.  Cottrell  for  the  Plaintiffs. 
The  gift  to  a  class  of  legitimate  and  illegitimate  children 
is  wholly  void.  A  bequest  to  illegitimate  children  in 
esse,  who  have  acquired  that  character  by  reputation,  is 
valid,  but  a  gift  to  the  future  illegitimate  children  of  a 

man 
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1862,  ^^^  '^  wholly  void;  Pratt  v.  Matthew  (a);  Mason  ▼* 
Hatemm  (h) ;  Medwarth  t.  Pcpe  (c).  Here  the  gift  is  to 
a  class  of  children  after  the  death  of  the  tenants  for 
lifey  and  would  include  all  raembers  of  that  class  who 
might  come  into  esse  before  that  period^  it  would  neces- 
sarily include  all  illegitimate  children  bom  after  the  death 
of  the  testator,  and  this  would  render  the  gift  to  the 
illegitimate  children  void.  Besides  this,  legitimate  and 
illegitimate  children  can  never  take  together  as  a  class ; 
Fraser  v.  Piffott(d).  There  is  no  gift  except  in  the 
direction  to  ^'divide;"  Leake  v.  Robinson tf);  Becky. 
Burn  (/). 

Mr.  Lloyd,  for  the  Equitable  Reoersionary  Interest 
Society,  who  had  purchased  the  shares  of  two  of  the 
legitimate  children. 

Mr.  W.  Pearson,  for  the  personal  representative  of 
one  of  the  illegitimate  children,  who  survived  the  tes- 
tator, but  died  during  the  life  of  Mrs.  Allison. 

Mr.  C.  Hall  and  >Ir.  Winterbotham,  for  the  executors 
of  Frances  Bamett  deceased,  supported  the  claim  of 
the  Plaintiffs.  They  said  that  Wilkinson  v.  Adam  (g) 
would  be  cited  by  the  Defendants,  but  that  case  **  has 
often  been  considered  to  go  to  the  extreme  verge  of  the 
law;"  Warner  y.  Warner  {k). 

Mr.  Follett  and  Mr.  Osborne,  for  the  only  surviving 
illegitimate  child  of  Henry  Bamett.  The  bequest 
includes  only  those  illegitimate  children  in  esse  at  the 
date  of  the  will.    They  were  persona  desiynaieR,  and 

their 

(a)  22  Brav,  328.  («)  2  Mer.  365. 

(6)  26  Beav.  404.  (/)  7  Beav.  492. 

{c)  27  Beav.  71.  (g)  1  Vt»,  ^  Bes.  422. 

(d)  1  Young.  364.  {h)  20  L.  /.,  N.  S.  {Ch.)  274. 
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their  interest  became  vested  at  the  death  of  the  testator, 
subject  only  to  open  and  let  in  future  legitimate  children 
to  participate  in  the  legacy.  The  class  is  composed  of 
the  living  illegitimate  children  who  had  acquired  that 
character  by  reputation,  and  all  the  legitimate  children. 
The  bequest  is  therefore  valid,  being  opposed  to  no  rule 
of  law;  Wilkinion  v.  Adam  {a);  Metkamr.  The  Dukn 
of  Devonshire  {b) ;  Bayley  t^  Snelham  (c) ;  Jarmdn  on 
Wills  (d). 

Mr.  Wiekens,  for  the  Crown,  supported  tlie  bequest) 
and  claimed  the  share  of  the  illegitimate  children  of 
Bamett^  who  died  intestate  in  the  life  of  Mrs.  AlUson. 
As  to  the  share  of  the  children  drowned  in  the  Bengal 
be  referred  to  Underwood  v.  Wing{e),  and  he  argued 
that  there  was  no  lapse;  LeiffA  v.  Leigh (f);  Lee  v« 
Pain(g). 

Mr.  Stevens,  for  a  trustee. 

Mr.  Collins,  for  other  parties. 

Mr.  J.  H,  Palmer  in  reply. 


The  Master  of  the  Rolls. 

The  first  question  is,  whether,  upon  the  terms  of  this      June  16. 
bequest,  the  illegitimate  children  of  Henry  Bamett,  who 
were  in  existence  at  the  date  of  the  will,  take  anything. 

It 

(a)  1  Vei.  4-  Bea.  422.  M,  ^  G.  9SS,andS  H.qfL.  On. 

(6)  1  P.  WtM.  529.  183. 

(c)  1  Sim.  if  Stu.  78.  (/)  17  Beav.  605. 

{d)  Vol,  1,  p.  817.  (g)  4  flare,  250. 

(e)  19  Been,  459,  and^DeO  , 
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186£.  I^  is  admitted  that  no  bequest  in  favor  of  after-born 

illegitimate  children  can  be  supported.  The  illegitimate 
children,  or  those  who  represent  them^  contend,  that  in 
this  bequest  there  is  to  be  found  a  sufficient  designatio 
personarum  of  the  then  existing  illegitimate  children* 
The  case  mainly  relied  upon  by  them  is  the  well-known 
case  of  Wilkinson  v.  Adams  {a),  which  determined,  that 
a  devise  by  a  married  man,  who  had  no  legitimate 
children,  "  to  the  children  which  I  may  have  by  Ann 
Lewis  and  living  at  my  decease,  or  born  wiihin  six 
months  after,  equally  to  be  divided  between  such 
children  and  their  heirs,  share  and  share  alike,"  was  a 
good  devise  to  illegitimate  children  living  at  the  date  of 
the  will.  No  decision  can  be  more  solemn,  it  was  the 
unanimous  opinion  of  three  eminent  common  law 
Judges  who  assisted  Lord  Eldon^  and  it  was  confirmed 
on  reflection  by  Lord  Eldon,  after  taking  time  to  con- 
sider. This  case,  together  with  the  words  of  the  will,  un- 
doubtedly present  considerable  difficulty.  Wilkinson  v. 
Adams  determines,  that  a  gift  to  the  illegitimate  children 
of  my  brother  Henry  is  a  sufficient  designatio  personarum 
of  the  then  existing  illegitimate  children  of  Henry,  and 
will  be  executed  by  this  Court.  From  thence  it  is 
argued,  very  reasonably,  that  the  union  of  the  legitimate 
children  of  Henry  to  take  with  the  illegitimate  children 
in  this  bequest  cannot  be  bad,  if  the  sentence  be,  as  I 
consider  it  to  be,  equivalent  to  double  gifts,  first,  a  gift 
to  the  illegitimate  children  of  Henry,  and  also  a  gift  to 
the  legitimate  children  of  Henry,  with  a  direction  that 
such  illegitimate  and  legitimate  children  are  to  take  con« 
jointly,  in  equal  shares ;  and  if  the  first  bequest  to  the 
illegitimate  children  of  Henry  be  equivalent  (as  Wil- 
kinson V.  Adams  decides)  to  a  bequest  to  Thomas,  Mary, 
Henry  James,  John  and  Matilda,  the  reputed  children 

of 
(a)  I  Va.  4-  Bea.  422. 


Barnbtt 

V. 
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of  Henry ^  then  what  is  there,  it  is  argued,  to  prevent  the 
Court  from  carrying  into  effect  the  bequest  to  five 
designated  persons  together  with  the  legitimate  children 
of  Henry.  Toowblu 

On  the  odier  hand,  so  to  construe  the  will,  presents 
the  greatest  difficulty  and  the  greatest  opposition  to  the 
best  established  rules  of  construction.  In  the  case  of 
Metham  v.  The  Duke  of  Devonshire  (a),  and  which  was 
the  case  mainly  relied  upon  for  the  decision  in  FR/- 
hinson  v.  Adams,  Lord  Macclesfield  says,  that  illegitimate 
children  cannot  take  under  a  bequest  in  favor  of  the 
legitimate  and  illegitimate  children  of  A.,  stating  the 
exact  words  of  this  bequest;  in  addition  to  which, 
Metham  v.  The  Duke  of  Devonshire^  when  examined, 
seems  scarcely  to  establish  the  proposition  imputed  to  it 
by  the  learned  Judges  in  Wilkinson  t.  Adam,  But  this 
is  not  the  only  difficulty.  If  the  existing  illegitimate 
children  of  Henry  take  under  this  bequest,  then  the 
Court  must  find  some  principle  by  which,  in  the  same 
sentence,  viz.,  a  bequest ''  to  the  children  legitimate  or 
illegitimate  of  my  brother  Henry^^  it  can  construe  the 
same  word,  viz.,  the  word  ''children*'  in  two  different 
senses,  as  applied  to  illegitimate  and  to  legitimate 
children.  As  applied  to  one  it  must  be  treated  as  a 
designaiio  personarum  then  existing,  and  as  to  the  other, 
as  a  description  of  a  class  to  be  afterwards  ascertained, 
which  is  the  very  thing  which  in  Cartwright  v. 
Vawdry  (&),  Lord  Loughborough  said  could  not  be  done, 
and  Lord  Eldon  afterwards  approved. 

In  this  state  of  the  case,  it  is,  in  my  opinion,  im- 
possible for  me  to  determine  the  question  before  me, 
without  contravening  some  authorities  of  a  high  order,  it 

being 

(a)  1  P.  Wm.  529.  (6)  5  Vti.  530. 


238 


CASeS  IN  CHANCERY. 


being  totally  impossible  for  me  to  reconcile  them*  Wil^ 
kinson  v.  Adam,  however^  which  is  a  case  of  the  highest 
authority,  determines  that  natural  children  existing  at 
the  date  of  the  will  may  take  as  a  classy  and  not  merely 
so,  but  that  they  may  take  as  a  class,  under  words 
plainly  importing  the  testator's  intentioui  that  after- 
born  natural  children  should  be  included  in  this  class^ 
I  consider  myself  bound  to  follow  this  decision, 
although  it  must,  having  regard  to  the  state  of  the 
authorities,  be  a  matter  of  some  surprise  to  understand 
and  trace  out  the  process  by  which  it  was  arrived  at. 
It  is  plain  that  if  the  words  of  this  bequest  had  been  to 
the  illegitimate  children  of  my  brother  Henry,  and  had 
stopped  there,  then  the  natural  children  of  Senry 
existing  at  the  date  of  the  will  would  have  taken  as  a 
class,  and  this  would  not  have  been  invalidated  by  the 
words  importing  future  illegitimate  children  to  be 
admitted  into  it. 


Lord  JEMon's  judgment  turns  upon  this,  and  it  is 
impossible  to  read  his  judgment  without  seeing  that  his 
Lordship  was  a  little  embarrassed  with  the  difficulty  he 
had  to  meet  with  in  the  case,  after  the  decision  of  the 
three  Common  Law  Judges  whom  he  had  called  in  to 
assist  him.  He  did  not  consider  himself  bound  by 
their  decision.  At  page  468,  he  makes  this  obser* 
vation  :— 

*^  It  is  further  contended,  however,  that  if  natural 
children  then  bom  may  take  as  a  class,  future  natural 
children  cannot  It  is  quite  unnecessary  now  to  decide 
that  question." 

He  had  previously  decided  that  natural  children  to  be 
bom  might  take  as  a  class  and  here  he  refers  to  that 
circumstance,  and  these  are  the  observations  which 
apply  to  it    *'  Here  are  no  after-born  children  and  with 

regard 


CASES  IN  CHANCERY.  239 

regard  to  the  expression  'which  I  may  have'  though        1862. 

obvioosly  futurei  yet  upon  the  whole  it  is  cleari  that  by 

those  words  the  testator  meant  to  describe  persons  then, 

at  the  date  of  the  will,  in  existence."    The  words  of  the 

bequest  were  certainly  ''to  the  children  which  I  may  have 

by  Ann  Lewis  living  at  my  decease."     It  is  quite  clear 

that  it  is  difficult  to  say  that  **  the  children  I  may  have 

by  the  aforesaid  Ann  Lewis"  do  not  plainly  import  the 

future  children,  but  the  bequest  says  *^  or  born  within 

six  months  after/'  which  is  very  important,  ''equally  to 

be  divided  between  such  children." 

Then  Lord  Eldon  says,  *'  whether  the  cases  cited 
from  Lord  Coke  (a),  which  are  all  cases  of  deeds,  have 
necessarily  established,  that  no  future  illegitimate  child 
can  take  under  any  description  in  a  will,  whether  that 
is  to  be  taken  as  the  law,  it  is  not  necessary  to  decide 
in  this  case.  I  will  leave  that  point  where  I  find  it 
without  any  determination.''  I  consider  it  is  quite 
settled  that  after-born  illegitimate  children  cannot  take; 
but  on  these  words,  he  held,  notwithstanding  those  to 
be  born  within  six  months  after  his  decease  may  take, 
that  there  was  a  sufficient  designatio  personarum.  If 
this  be  so,  I  am  unable  to  see  in  what  manner  I  can 
alter  the  meaning  of  these  words,  as  so  interpreted  by 
Lord  UldoUf  because  legitimate  children  are  united  to 
take  as  a  class  with  a  class  of  illegitimate  children  then 
in  existence.  I  find  myself,  reluctantly  I  must  admit, 
compelled  to  commit  the  anomaly  in  construction  which 
I  have  described  in  the  earlier  part  of  these  observations, 
but  I  think  this  a  less  error  on  my  part  than  to  over- 
rule Wilkinson  v.  Adam^  which,  I  am  of  opinion,  I 
should  do  if  I  were  to  endeavour  to  exclude  all  the 
illegitimate  children  of  Henry  existing  at  the  date  of  the 

will, 
(a)  Co.Lit.Zh. 
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will.  As  therefore  the  existing  natural  children  of 
Henry  take  as  a  class,  those  only  who  survived  the 
testator  form  that  class.  With  respect  to  the  legitimate 
children  of  Henry ^  it  became  vested  in  the  children  as 
soon  as  they  came  in  esse,  subject  to  be  divested,  pro 
tanto,  for  the  purpose  of  admitting  any  additional  child 
as  a  member  of  that  class. 

I  am  of  opinion,  therefore,  that  the  class  was  not 
ascertained  at  the  death  of  the  tenant  for  life,  inasmuch 
as  the  distribution  of  the  fund  was  only  postponed  for 
the  benefit  of  the  estate,  to  give  effect  to  the  estate  for 
life  given  to  Mrs.  Allison  and  her  husband,  and  conse- 
quently that  all  the  nine  children  of  Henry  took  vested 
interests,  together  with  the  three  natural  children  who 
survived  the  testator,  and  that  the  fund  is  divisible  into 
twelve  twelfths. 

The  two  children  who  perished  with  the  testator  take 
nothing,  because  it  cannot  be  proved  that  they  survived 
him ;  and  upon  the  authority  of  Underwood  v.  Wing 
and  that  class  of  cases,  you  must  prove  that  they  sur- 
vived the  testator  in  order  that  they  may  be  entitled 
to  take. 
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BURFIELD  V.  ROUGH.  ^     ,, 

June  13. 
N  December,  1866|  a  lease  of  a  house  and  premisef:,  A.  and  fi.  car- 
180,  Strand,  was  granted  to  the  Plaintiff  for  thirty-  bu,^ine"g.*of 
one  years,  and  in  which  the  Plaintiff  and  his  predeces-  chemists  upon 
sorSyfor  about  twenty- four  years  previously,  had  carried  mii^s  belong 

on  the  business  of  chemist  and  druggist  '?8  *®  -^^    ^f 

^°  the  partner- 

ship articles, 

In  1866,  the  Plaintiff  and  Defendant  agreed  to  enter  JlJJ?^^^]Jt 

into  partnership  together,  and  they  executed  a  partner-  fi.  was  to 

ship  deed  of  the  24th  of  January,  1856.     By  this  it  Jrpurehalin? 

was  provided,  that  they  should  become  partners  for  tl>«  premises 
_  1      t       -Til  .     ./r    •  "I  ^  at  a  valuation, 

fourteen  years,  and   the  Flamtitf,  in  consideration  of  Hgid^  that  the 

400/.,  assigned  to  the  Defendant  one-half  of  the  good-  ^^^^  ^" 
will  and  stock ;  but  the  lease  was  to  continue  the  pro-  irrespective  of 
perty  of  the  Plaintiff,  the  partnerehip  paying  a  rent  to\J^deri!3** 
for  it.  from  the  fact, 

that  the  busi- 
ness of  chemist 
By  the  24th  clause,  the  Plaintiff  had  a  right  to  dis-  bad  been  car- 
,1  11.1/.  ,    ,      ned  on  there 

solve  the  partnership  during  the  fourteen  years,  and  the  for  thirty 

Defendant  was  then  to  have  the  option  of  taking  the  7^^^' 
"  lease  of  the  said  premises,"  ''  according  to  the  then 
value  thereof,"  and  also  the  stock  in  trade.  These 
were  to  be  valued  and  paid  for  in  the  manner  pointed 
out  by  the  26th  clause  of  the  deed,  according  to  which, 
the  Defendant  was  to  pay  the  Plaintiff^'  the  full  amount 
of  the  share  and  interest  of  the  Plaintiff  in  the  said 
lease  and  partnership  effects"  by  instalments. 

The  partners  carried  on  the  business  of  chemist  and 
druggist  on  the  premises  for  some  time,  but  a  disagree- 
ment having  taken  place,  the  Plaintiff,  on  the  29th  of 
December,  1859,  dissolved  the  partnership. 

VOL.  XXXI— II.  R  The 


BUBFIBLD 
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The  principal  question  in  this  suit  was,  whether  the 
leasehold  house  ought  to  be  valued  independent  of  the 
advantage  attached  to  it  from  the  fact^  that  the  business 
RoucH,       Qf  chemist  and  druggist  had  been  carried  on  there  for 
thirty  years. 

The  point  was  stated  in  the  Plaintiff's  bill  in  the 
following  words : — **  The  Plaintiff  has  never  alleged  or 
insisted  that  the  Defendant  is  liable  to  pay  for  the  good- 
will of  the  said  businessi  but  he  alleged,  and  he  still 
allegesi  that  in  valuing  the  said  leasehold  premises, 
regard  should  be  had  to  the  fact,  that  it  is  not  a  private 
dwelling-house,  but  that  a  business  is  and  has  been  for 
many  years  carried  on  upon  the  said  premises." 

According  to  the  Plaintiff's  valuer,  the  difference  in 
the  two  modes  of  valuation  amounted  to  500/. 

Mr.  Lloyd  and  Mr.  Speed  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Locock  Webb  for  the  Defendant. 

ITie  Mastbr  of  ike  Rolls. 

The  Plaintiff  has  raised  the  question,  whether  he  is 
entitled  to  have  the  lease  valued  with  reference  to  the 
trade,  which  has  been  carried  on  upon  the  premises  for 
the  last  thirty  years,  and  I  am  of  opinion  he  is  not  so 
entitled.  I  think  the  terms  of  the  articles  distinct  on 
the  subject,  the  business  is  to  be  wound  up  by  the  28th 
clause,  which  refers  to  the  26th,  which  specifies  various 
matters  and  directs  that  the  lease  shall  be  valued,  but 
says  nothing  as  to  the  good-will. 

I  am  satisfied  that  if  you  value  a  house  in  the  Strand 
differently  because  the  business  of  chemist  and  druggist 
has  been  carried  on  in  it  for  a  considerable  time,  you 
would;  in  effect,  be  adding  to  it  the  value  of  the  good-will 
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BROWN  V.  GELLATLY.  lfiy29. 

June  7. 
riUNCAN  DUNBAR,  by  his  will,  re-executed  in  Ateitotorga^o 
1869,  bequeathed  as  follows  : —  full  powe/to 

"  I  leave  all  my  property  personal  or  freehold,  of  ^y^^^^^ 
whatever  description,  in  trust  to  William  Smith  Brown,  private  aale,  to 
of  the  JEast  India  Road,  Edward  Gellatly,  clerk  in  my  mortgage  by 
counting-house,  giving  them  full    power    (except   as  i>rivate  valua- 
hereinafter  provided),  to  realise  the  same  when  and  in  party  holing 
such  manner  as  they  may  see  fit,  without  being  personally  jj)a»^^***   .^ 
responsible  for  such  realisation ;  to  sail  my  ships  for  the  they  should 
benefit  of  my  estate,  until  they  can  be  satisfactorily  pureraring  Uio 
sold,  without  being  responsible  for  any  loss  on  any  wnie.    Held^ 

11  k-       u  X.V  •     .         ,       thattbiswaia 

voyage ;   to  sell  my  ships  by  public  or  private  sale ;  dttcretionary 

to  sell  under  mortgage,  by  private  valuation,  to  Captain  power,  uid 
Henry  Neally,  Captain  Alexander  S.  Molinson,  Captain  benefit  on  tho 
Thomas    Spedding,  Captain   Freeman,    or    any  party  partownera. 
holding  shares  with  me  in  any  ship  or  ships,  the  re- 
maining shares,  if  they  are  desirous  of  purchasing  the 
same." 

The  testator  appointed  Mr.  Brown  and  Mr.  Gellatly 
executors. 

The  testator  died  in  March,  1862,  and  a  suit  was  in- 
stituted by  Mr.  Brown  for  the  administration  of  his 
estate. 

The  co-owners  with  the  testator  of  some  ships  claimed 
a  right  of  pre-emption,  under  the  clause  in  the  testator's 
will,  which  authorized  a  sale  to  them. 

Mr.  Lloyd  and  Mr.  Rendall  for  Captain  Neally. 

B  2  Mr. 
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1862.  Mr.  FoUett,  Mr.  Southgate,  Mr.  PreTidergast,  Mr. 

,  Baggallay^  Mr.  De  Oex,  Mr.  Selwyn,  Mr.  Co2e  and 
Mr.  Druce  for  other  parties. 

7%6  Mastbr  o/"  the  Rolls  was  of  opinion  that  this 
was  a  mere  discretionary  power,  that  the  testator  did 
not  intend  to  confer  any  benefit  on  the  part  owners  of 
the  ships ;  and  that  the  Court  would  exercise  it  in  such 
manner  as  would  be  best  for  the  estate,  and  would  pro- 
cure the  highest  price  for  the  testator's  shares  in  the  ships. 


RICKARD  V.  ROBSON. 

In  re  RICKARD. 
June  13. 
A  bequest  of    ^T^HE  testatrix  bequeathed  as  follows: — 
money,  the  in-    JL 
terett  of  which 
wai  to  be  ap-        "I  give  and  bequeath  unto  the  churchwardens  of 

niifup°the*^  ^Ww^^ow,  in  Cambridgeshire^  for  the  time  being,  the 
tombtofthe  gum  of  40/.,  to  be  invested  in  government  or  real 
hit  family,  is  securities,  the  interest  of  which  shall  be  applied,  from 
void  as  a  per-  ^Jme  to  time,  in  keeping  up  the  tombs  of  my  grand- 
father and  grandmother,  John  Richard  and  his  wife, 
also  those  of  my  father,  mother,  my  brothers  Frederick 
and  Robert,  and  my  uncle  who  died  single :  also  20/. 
to  the  churchwardens  of  JBartlow,  in  Cambridgeshire,  to 
be  invested  in  government  or  real  securities,  and  the 
interest  appropriated  to  keep  up  the  graves  and  grave- 
stones of  Thomas  Smith,  PhilUs  Smith  and  Frederic 
Smith ;  also  the  sum  of  40/.  to  the  churchwardens  of 
Saffron  Walden,  to  be  invested  in  government  or  real 
securities,  and  the  interest  appropriated  from  time  to 
time  in  keeping  up  the  tomb  or  tombs  of  my  brother, 
sister  and  my  own.*' 
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The  questioDi  on  further  consideration,  was  as  to  the 
validity  of  these  bequests. 

Mr.  A.  Smith,  for  the  Plaintiff,  a  legatee,  and  one  of      B«»«o». 
her  next  of  kin.  ^J;^;^^^ 

Mr.  Walford  for  the  Idiot  Asylum  at  Colchester^  one 
of  the  six  charities  to  whom  the  residue  was  given. 
The  legacies  given  for  the  support  of  tombs  are  void; 
the  object  of  them  is  not  in  the  nature  of  a  public 
benefit,  and  they  cannot  therefore  be  supported  as 
charitable  bequests  or  as  within  the  43  Eliz.  c.  4.  The 
object  of  the  testatrix  was  to  create  a  perpetual  trust  for 
tlie  maintenance  of  the  tombs  and  graves  of  herself 
and  family,  this  is  opposed  to  the  policy  of  the  law  and 
the  gifts  are  void ;  Lloyd  v.  Lloyd  (a) ;  Came  v.  Long  (6); 
Thomson  v.  Shakespeare  (c). 

Mr.  Keketoich  for  the  executors.  The  bequests  to 
keep  the  tombs  of  members  of  the  testatrix's  family  in 
repair  are  charitable  gifts,  the  object  being  to  maintain 
in  repair  that  which  was  already  in  mortmain.  In  effect, 
it  is  a  gift  towards  maintaining  the  churchyards  in  decent 
order ;  Doe  d.  Thompson  v.  Pitcher  (d) ;  Gravenor  v. 
HaUum(e)\  Mellick  v.  The  President  of  the  Asylum  (J) ; 
and  see  The  Mayor  of  Faversham  v.  Ryder  {g) ;  The 
University  of  London  v.  Yarrow  (A). 

The  Master  of  the  Rolls  (without  hearing  a  reply) 
said : — 

I  have  had  to  consider  this  point  lately,  in  a  case 

respecting 

(a)  2  5iift.  N.  S.  255.  (/)  Jacob,  180. 

(6)  2  De  G.,  F.  ^  J.  75.  (g)  18  Bcao.  318;  5  De  G^ 

(r)  Johnt.  612;  S.  C.  1  De  G.,  M  ^  G.  350. 

F.  if  J.  399.  (A)  23  Beao.  159 ;  IDc  G.  4" 

(d)  3  Maule  4  SeL  407,  410.  Jo.  72. 

(e)  Amb.  643. 
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1862. 


respecting  the  promulgation  of  the  doctrines  of  Joanna 
Southcote{a)*  In  that  case,  I  thought  the  gift  was  in- 
tended to  be  for  a  public  benefit  and  that  it  was  a 
charitable  gift  which  could  be  supported ;  but  on  com- 
paring it  with  the  present,  I  am  satisfied  this  does  not 
come  within  the  term  '^  charity/'  and  it  is  not  within 
any  of  the  words  used  in  the  preamble  of  the  43rd  of 
Eliz.  c.  4. 


Lloyd  V.  Lloyd  (b) J  and  the  other  case  of  Thompson  y. 
Shakespeare  {c),  shew,  that  a  gift  merely  for  the  pur- 
pose of  keeping  up  a  tomb  or  building  which  is  of  no 
public  benefit,  and  only  an  individual  advantage,  is  not 
a  charitable  use  but  a  perpetuity.  The  cases  run  into 
very  fine  distinctions,  because  if  the  gift  is  to  keep  up 
an  institution  for  the  benefit  of  the  public,  then  it  is 
clearly  a  charity.  But  that  does  not  occur  in  thb 
case,  for  here  the  gift  is  merely  to  keep  up  certain  in- 
dividuals' tombs. 

I  must  declare  the  bequests  to  the  churchwardens 
void. 


(a)Thomtonv.Uowe,anle,p.U.  (c)  John.  612;  1  De  G.,  F.^ 

(6)  2  Sim.  N.  S.  255.  J.  394. 
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EDGE  V.  BUMFORD. 

Jiiiieie. 

-pBlLEMON  ROBERTS,  in  March,  I86I,  was  A.,  being  in- 

•^     indebted  to  Messrs.  Edge  ^  Barlow,  the  Plain-  Sdi£  «t6 

tiflFs,  in  upwards  of  40i  for  goods  sold  and  delivered.       ^««n  a  bill  of 

ezcbanse, 
drawn  by  K. 

In  port  payment  of  the  Plaintiffs*  demand,  he  gave  ^"^jiJ^J^j. 

them  a  bill  of  exchange  for  40/.  drawn  by  him  and  ant,  but  made 

accepted  by  John  Bumford  the  Defendant,  and  made  ^*^    ^y*  * 

payable  at  a  certain  bank  in  London  to  Roberts'  order.    biU  wasnot  in- 
dorsed by  A.| 
and  being 
Upon  receipt  of  the  bill,  the  Plaintiffs  found  that  it  jent  back  for 
had  not  been  endorsed  by  P.  Roberts,  and  they  returned  was  dntroyed 
it  to  him,  with  a  request  that  he  would  indorse  it.  \hiL^  luh  b* 

the  Plaintiff 
Philemon   Roberts  omitted  to  indorse  the  bill,  and  ^^nduiUo 
when  the  Plaintiffs  applied  for  it  a  few  days  afterwards  recover  the 
he  informed  them  that  he  had  burnt  it.  bill  could  not 


be  nistained. 


On  10th  April  following,  Philemon  Roberts  was 
declared  a  bankrupt,  and  the  Defendant  as  acceptor 
refused  to  pay  anything  in  respect  of  the  bill,  which  he 
admitted  had  been  destroyed. 

The  Plaintiffs  then  filed  this  bill,  offering  to  indemnify 
the  Defendant  against  the  bill,  and  asking  that  the  De- 
fendant, as  the  acceptor,  might  pay  the  sum  of  40Z. 
together  with  interest  from  the  day  when  the  same 
ought  to  have  been  paid. 

Mr.  Selwyn  and  Mr.  Eddis  for  the  Plaintiff.    By 

sending  the  bill,  the  drawer  agreed  to  give  security  for 

the  debt  with  the  acceptor  as  surety.    The  Defendant 

when 
Ex  relatione^ 
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1863.       when  he  accepted  the  bill  made  himself  liable  in  equity 
^^'^^       to  pay  the  amount.      It  is  the  want  of  the  indorsement 
o.  of  the  drawer  only  that  prevents  the  bill  being  made 

BuMPORD.  available  at  law,  but  it  does  not  prevent  this  Court 
giving  relief  against  the  Defendant;  Hansard  v.  Robin^ 
son  (a) ;  Wat  kins  v.  Maule  (b) ;  Wright  v.  Lord  Maid- 
stone (c) ;  ByUs  on  Bills  (d) ;  and  see  Cooke  v.  Dar^ 
win  (e). 

Mr.  Follett  and  Mr.  W.  Morrisj  for  the  Defendant, 
were  not  heard. 

Tfie  Master  of  the  Rolls. 

It  is  clear  this  bill  cannot  be  maintained.  The  only 
ground  for  supposing  that  it  could  and  that  relief  might 
be  had  in  equity  is,  that  there  is  no  remedy  at  law, 
which  has  occasionally  but  erroneously  been  supposed 
by  some  persons  to  be  a  head  of  equity.  The  case  here 
is  of  the  most  singular  description.  Assuming  the  pro- 
position laid  down  by  Mr.  Justice  JByles  in  his  work  on 
bills  to  be  correct,  which  is  stated  obiter  in  the  case  of 
Watkins  v.  Maule,  that  a  bill  may  be  sustained  to  compel 
a  person  to  indorse  a  bill  of  exchange,  and  assuming 
that  where  a  note  is  handed  over  by  A.  to  B.  for  a 
valuable  consideration,  this  Court  would  grant  an  in- 
junction to  prevent  A,,  if  he  accidentally  got  the  note 
back  again  before  it  had  been  negociated,  from  parting 
with  it  to  any  other  person  than  £,,  and  that  it  would 
compel  A.  to  indorse  it  over  to  jB.:— assuming  all  this, 
still  the  only  thing  established  by  this  would  be,  that  a 
bill  would  lie  against  P.  Roberts,  at  the  instance  of  the 
Plaintiffs,  to  compel  him  to  indorse  the  bill  to  them. 

But 

(a)  7  Bam.  if  Cra.  90.  (d)  Page  132. 

(b)  2  Jac.  4-  Walk.  237,  242.  (c)  18  Beav.  63. 

(c)  1  Kfly4-J.70l. 
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But  as  Roberts  is  bankrupt,  this  would  be  of  no  value  1862. 
to  the  PlaintifTsy  and  thereupon  they  file  a  bill  against 
the  acceptor  to  make  him  pay  it  There  is  no  in- 
dorsement on  the  bill,  which,  by  reason  thereof,  is  not 
negociable,  and  theui  because  the  Plaintiffs  cannot  sue 
the  acceptor  at  law,  they  try  to  sue  him  in  equity.  P, 
Roberts  draws  a  bill  of  exchange  upon  the  Defendant 
John  Bumfordf  and  thereupon  the  drawer  of  the  bill  of 
exchange  gives  it  to  the  Plaintiff.  The  Plaintiff  says 
**  this  is  of  no  use  without  an  indorsement/'  and  he 
returns  it  to  Roberts  and  requires  him  to  indorse  it 
Roberts  says  I  shall  not  indorse  it,  and  as  you  have 
returned  it  to  me  I  shall  destroy  it,  and  he  destroys 
it  accordingly.  The  Plaintiffs,  instead  of  proceeding 
against  P.  Roberts,  applies  to  the  acceptor,  between 
whom  and  the  Plaintiffs  there  is  no  privity,  and  says 
**  pay  me  that  bill.'*  It  is  admitted  that  there  is  no 
remedy  at  law  ;  it  is  also  clear  there  is  none  in  equity 
and  if  the  Court  entertained  suits  of  this  description, 
it  would  be  simply  enabling  a  person  to  sue  in  equity 
in  respect  of  bills  of  exchange  which  were  void  at  law. 

In  Watkins  v.  Maule{a)  it  was  held  that  the  indorse- 
ment by  the  legal  personal  representative  was  as  good 
as  the  indorsement  by  the  drawer  himself,  and  it  also 
established  that  when  a  note  is  handed  over  for  valuable 
consideration,  the  indorsement  is  a  mere  form  which  the 
drawer  is  bound  and  may  be  compelled  to  make,  but  it 
never  laid  down  such  a  proposition  as  that  which  would 
be  necessary  to  maintain  this  bill.  It  must,  therefore, 
be  dismissed  with  costs. 

(a)  2  Jac.  4-  Walker,  237. 
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PECKHAM  V.  TAYLOR. 

June  3. 
Parol  declara-   J^LIZABETH  BROOKER,  the  intestate,  was  ia 
of  money*"  ^^®  service  of  Mrs.  Praed,  as  cook  and  housekeeper, 

handed  over  to  She  was  possessed  of  some  personal  property,  consisting 
on  trust,  by  a    ^f  113/.  Bank  c£3  per  Cent.  Annuities,  standing  in  her 

person  tVi  ^r-     q^vu  name  in  the  bank  books,  and  about  827/.  9s.  2d. 
iremUi  sup- 
ported, but       in  ready  money. 
held  invalid 
as  to  stock,  for 
vhich  a  power      On  the  20th  of  May^  1861,  Elizabeth  Brooker,  being 

had^been^ipvcn  ^^^Y  ^^^»  ^^^^  ^  James  JDavies,  who  was  an  old  friend, 
by  the  settlor,  and  requested  to  see  him.  He  accordingly,  on  the  same 
but  which  had     ,  .  i    ,       t  i  «  t  .      i  •  i  .  , 

not  been  acted  day,  went  to  her,  and  she  then  told  him  her  wishes  with 

on  at  her  respect  to  the  disposition  of  her  property,  and  asked 
him  to  take  upon  himself  the  distribution  of  it.  He 
suggested  to  her  that  she  should  make  a  will,  but  she 
declined  to  do  so,  and  said  she  should  dispose  of  her 
property  in  her  lifetime,  and  she  asked  him  to  obtain, 
at  once,  a  power  of  attorney  from  her  to  himself  to 
enable  him  to  sell  the  113/.  Bank  £3  per  Cent.  Annui- 
ties, and  forthwith  to  sell  the  same,  and  out  of  tlie  pro- 
ceeds, to  give  25/.  to  each  of  the  four  eldest  children  of 
Hanah  Pechham  (her  sister),  but  not  to  give  it  to  them 
until  the  1st  of  July,  and  out  of  the  surplus  proceeds  of 
the  Consols  and  the  rest  of  her  property  (which  she  said 
she  intended  to  place  in  his  hands)  to  give  at  once  10/. 
to  each  of  the  four  eldest  children,  and  10/.  to  each  of 
the  two  youngest  children  of  her  sister,  and  to  invest 
the  residue  as  he  thought  best,  so  as  to  secure  the 
greatest  amount  of  income,  and  to  apply  the  income 
and  portions  of  the  capital,  if  necessary,  for  the  benefit 
of  her  sister  and  her  husband  James  Pechham,  and  so 
as,  if  possible,  to  give  them  and  the  survivor  of  them 

30s. 
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30».  a  week  during  the  remainder  of  their  lives,  and  if       1862. 
anything  remained  after  their  death,  it  was  to  go  to  the 
two  youngest  children  of  Mr.  and  Mrs.  Peckham. 


Pbckbah 
Tatlok. 


James  Davies  saw  Elizabeth  Brooker  again  on  the 
23rd  of  May^  1861,  in  her  bedroom,  and  she  then  re- 
peated to  him  her  wishes  and  directions  as  to  the  dis* 
position  of  her  property,  in  the  same  manner  and  to  the 
same  effect  as  she  had  expressed  them  at  the  interview 
on  the  20th  of  May^  1861,  and  she  told  him  she  would 
■end  or  give  him  the  money  to  carry  out  her  instructions, 
James  Davies  thereupon  left  heir  with  the  Plaintiff 
Hanah  Peckham,  and  he  went  to  the  dining-room, 
where  he  saw  Mr.  Baker,  her  medical  attendant. 

After  James  Davies  left  Elizabeth  Brooker,  Jane 
Hammond  (a  servant  of  Mrs.  Praed)  went  into  JEliza^ 
beth  Brooher*s  room,  and  Elizabeth  Brooker  then,  at 
the  suggestion  of  Jane  Hammond,  gave  to  Hanah  Peck" 
ham  some  money,  which  she,  Elizabeth  Brooker,  had 
near  her  at  the  head  of  the  bed,  and  desired  her  to 
take  it  to  James  Davies  and  to  remind  him  of  what  she, 
Elizabeth  Brooker,  had  said  to  him  about  it. 

Hanah  Pecbham  thereupon  went,  together  with  Jane 
Hammond,  to  the  dining-room,  and  saw  James  Davies 
and  Mr.  Baker,  and  she  told  him  what  Elizabeth 
Brooker  had  said,  and  delivered  to  him  the  money 
which  Elizabeth  Brooker  had  given  her  for  that  pur- 
pose, and  thereupon  James  Davies  handed  it  to  Mr. 
Baker,  who  counted  it  and  found  it  to  be  345/.  James 
Davies  then  gave  60/.,  part  of  it,  to  Mr.  Baker,  and 
asked  him  to  count  it,  which  he  did,  and  then  handed 
over  the  amount  to  Hanah  Peckham,  in  order  that  she 
might  give  the  same  to  her  four  eldest  and  two  youngest 
children,  and  she  afterwards  paid  the  60/.  equally  be- 
tween 
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tween  ber  six  children.  Mr.  Baker  also,  at  the  same 
time,  made  a  memorandum  of  the  numbers  and  amounts 
of  the  notes  for  285/.  (tbe  residue  of  the  346/.). 

On  the  same  23rd  of  May,  1861,  Elizabeth  Brooher 
duly  executed  a  power  of  attorney  to  James  Baviee, 
empowering  him  to  sell  tbe  113/.  Bank  £3  per  Cent. 
Annuities. 

On  the  24th  of  May,  1861,  Elizabeth  Brooher  died 
intestate,  without  having  ever  been  married,  and  letters 
of  administration  to  her  estate  were  granted  to  William 
Taylor. 

The  Defendant  James  Davies  did  not  act  on  the 
power  of  attorney  in  the  lifetime  of  Elizabeth  Brooher, 
and  the  1 13/.  Bank  £3  per  Cent.  Annuities  still  re- 
mained standing  in  her  name. 

After  the  death  of  Elizabeth  Brooher,  James  Davies 
received  some  further  money  belonging  to  her,  amount- 
ing (together  with  the  285/.)  to  517/.  9s.  2d.  in  the 
whole,  which  last-mentioned  sum  was  now  in  his  hands, 
and  there  was  now  in  the  hands  of  Mrs.  Praed  the  sum 
of  250/.  belonging  to  Elizabeth  Brooher. 

This  bill  was  filed  by  Mr.  and  Mrs.  Pechham  against 
Mr.  Toy/or  and  Mr,  Bavies  and  the  Plaintifis,  submitting, 
that  a  trust  was  well  and  sufficiently  declared  by  Eliza- 
beth  Brooher,  not  only  of  the  sum  of  345/.  handed  over 
to  James  Davies,  but  also  of  the  1 13/.  Bank  £3  per 
Cent.  Annuities  and  all  other  the  personal  estate  of 
Elizabeth  Brooher. 

The  Defendant  Mr.  Taylor,  however,  alleged,  that  no 
such  trusts  had  been  efiectually  declared  or  created,  and 

that 
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that  the  perfional  estate  of  Elizabeth  Brooher  was  undis- 
posed of  by  her,  and  that  he  was  now  entitled  thereto, 
as  administrator;  and  that  after  payment  of  the  debts 
and  funeral  expenses  of  JEXizabeth  Brooher,  and  the 
expenses  attending  the  administration  of  her  estate,  the 
clear  residue  belonged  to  the  next  of  kin  of  Elizabeth  ' 
Brooher  living  at  the  time  of  her  death. 

The  Plaintiffs  had  seven  children  and  no  more. 

The  bill  prayed  a  declaration,  that  a  valid  trust  of  the 
personal  estate  of  the  said  Elizabeth  Brooher ,  deceased, 
had  been  created  and  declared  in  her  lifetime,  and  that 
the  Defendant  Davies  was  trustee  thereof  (after  payment 
of  the  sum  of  10/.  to  each  of  the  four  eldest  and  two 
youngest  children  of  the  Plaintiffs)  for  the  purpose  of 
paying  the  sum  of  251,  to  each  of  the  four  eldest  chil- 
dren of  the  Plaintiff,  and  securing  and  paying  to  the 
Plaintiffs,  during  their  joint  lives  and  the  survivor  of 
them,  the  weekly  sum  of  30s.,  and  subject  thereto,  for 
the  Plaintiff's  two  youngest  children,  or,  at  any  rate, 
that  such  trust  was  effectually  declared  with  respect  to 
the  sum  of  345/.,  which  was  placed  in  the  hands  of 
Davies  in  the  lifetime  of  Elizabeth  Brooher. 

Mr.  Dickinsofij  for  the  Plaintiff,  argued,  that  a  valid 
porol  declaration  of  trust  had  been  proved,  and  that 
this  was  sufficient  to  bind  the  property,  at  least  to  the 
extent  that  the  voluntary  settlement  had  been  com- 
pleted. He  cited  Bridge  v.  Bridge  {a) ;  Kiddill  v. 
Famell{b). 

[The  Mabtbr  of  the  Rolls  referred  to  Ex  parte 

Pye(c).] 

Mr. 

(a)  16  Beav.  318.  (c)  18  Fet.  140. 

(6)  3  Sm.  i  G.  428. 
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PeokbaH 

V. 

Tatlob. 


Mr.  MehnUty  for  the  administrator,  argued  that  there 
was  no  existing  trust,  that  the  transaction  was  in  the 
nature  of  an  imperfect  nuncupative  will,  and  could  have 
been  revoked  if  the  intestate  had  survived.  He  cited 
Hughes  v.  Stubbs  (a) ;  Paterson  v.  Murphy  (ft). 

Mr.  H.  i2.  Young  for  Mr.  Davies. 


The  Master  of  the  Rolls. 

As  to  the  345/.,  I  am  of  opinion  there  is  a  complete 
trust  in  this  case.  There  is  no  difference  between  a 
parol  and  a  written  declaration  of  trust  of  personalty  (c). 
The  declaration  is  perfectly  good,  whether  it  be  in  writing 
or  oral.  The  defect  which  arises  in  the  case  of  an  oral 
declaration  of  trust  is,  the  chance  of  there  being  an  un- 
certainty in  the  evidence  as  to  the  trust,  but  if  there  be 
no  doubt  about  it,  the  Court  will  give  effect  to  the  trust 
as  readily  as  if  it  were  in  writing.  But  if  that  be  true 
which  Davies  states  in  his  evidence,  there  can  be  no 
question  about  the  trust.  It  is  not  a  nuncupative  will 
to  be  acted  on  upon  her  death,  for  he  suggested  that  she 
should  make  a  will ;  but  she  said,  **  no  I  will  dispose 
of  it  in  my  lifetime,"  and  she  asked  him  to  obtain  a 
power  of  attorney  to  sell  the  113/.  Consols.  He  did 
obtain  the  power ;  but  this  not  having  been  acted  on,  I 
think  she  could  have  revoked  it  if  she  had  survived, 
and  as  to  this,  therefore,  the  trust  was  not  complete,  as 
the  property  never  got  into  the  hands  of  the  trustee. 
She  gave  directions  what  was  to  be  done  with  respect 
to  the  rest  of  her  property,  which  she  said  she  intended 
to  place  in  his  hands.  The  next  day,  when  he  brings 
the  power  of  attorney,  she  sends  345/.  to  him  before 
he  leaves  the  house,  and  reminds  him  of  what  she  had 
said  at  the  former  interview,  and  the  money  is  given  to 

him. 


(ff)  1  Hare,  476. 
(6)  11  Hare,  88. 


(c)  At  to  really,  tee  29  Car,  2, 
c.  3,  ff.  7. 
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him.  Assume  that  she  had  recovered,  she  had  said  to 
her  old  friendy  I  give  this  sum  of  345/.  on  trust  to  be 
disposed  of  in  a  particular  way.  There  was  no  power 
of  revocation  or  alteration  of  the  trust ;  it  is  as  good 
(if  there  be  no  doubt  about  the  words)  as  if  the  terras 
of  the  trust  had  been  taken  down  in  writing.  I  have  no 
doubty  thereforoi  that  a  valid  trust  was  created  with 
respect  to  this  346Z. 

With  respect  to  the  232/.,  which  he  acquired  after- 
wardsy  it  is  clear  there  is  no  trust,  as  the  money  did  not 
reach  his  hands  during  her  lifetime.  If  she  had  re- 
covered, she  might  have  stopped  the  payment  of  that 
sum,  as  well  as  of  the  Consols. 

I  give  no  opinion  whether  the  60/.  was  properly  paid 
or  not. 


1862. 


EISDELL  V.  HAMMERSLEY. 

J^OBERT  L.  FLUDER  was  seised  in  fee  of  an 
estate  at  Woodside,  subject  to  the  life  estate  of  his 
mother  Elizabeth  Fluder. 

In  1838,  Robert  L.  Fluder  married  Ellen  his  wife, 
and  by  a  settlement  dated  the  28th  of  March j  1838,  he 
conveyed  his  reversion  in  fee  to  Charles  Finder  and 
Joseph  8.  Eisdell  and  their  heirs,  to  the  use  of  Robert 
L.  Fluder  for  life,  with  remainder  to  the  use  of  his  wife 
for  life,  with  remainder  to  certain  uses  in  favor  of  their 
children  as  they  should  appoint,  and  in  default  between 
them  in  tail. 

The  settlement  contained  a  power  to  the  two  trustees 
and  the  survivor,  at  the  request  in  writing  of  Robert 
L.  Fluder  and  his  wife,  during  their  lives,  to  sell  and 
exchange  the  property,  and  thereupon  to  convey  it;  and 

it 


June  25. 

Power  of  sale 
of  realty  given 
to  trustees  with 
the  consent  of 
the  tenant  for 
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ruptcy, with 
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the  tenant  for 
life  and  of  all 
persons  who 
nad  become 
interested  in 
his  estate. 
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it  was  declared,  that  thereupon  the  uses  of  the  settlement, 
in  regard  to  the  property  sold  and  conveyed,  should  cease. 

There  were  seven  children  of  the  marriage,  some  of 
whom  were  still  infants. 

In  1849,  Robert  L.  Fluder  became  bankrupt,  and  his 
mother,  Elizabeth Fluder,  purchased  his  interest  from  the 
assignees,  which  was  conveyed  by  deed  dated  the  24th 
of  December,  1850,  to  George  Fluder  and  his  heirs,  in- 
trust for  her  and  her  heirs. 

Elizabeth  Fluder  died  in  1860,  having  by  her  will 
bequeathed  the  life  interest  only  of  Robert  L.  Fluder  to 
Oeorge  Fluder  and  Oeorge  Oliver  Aldridge,  upon 
trust  to  pay  the  income  to  Robert  L.  Fluder  for  life, 
subject  to  a  proviso,  that  if  he  should  alienate  or  dispose 
of  the  annual  income,  or  if,  by  reason  of  his  bankruptcy 
or  insolvency,  or  by  any  other  means  whatsoever,  the 
annual  income  could  no  longer  be  personally  enjoyed  by 
him,  then  the  trust  for  him  should  cease,  and  the  income, 
during  the  rest  of  his  life,  should  be  applied  by  the 
trustees  for  the  support,  maintenance  or  otherwise  for 
the  use  and  benefit  of  his  wife,  child  or  children  for  the 
time  being.  The  testatrix  empowered  her  trustees  to 
concur  with  all  necessary  parties  in  effecting  any  sale 
or  exchange  of  such  of  the  hereditaments  as  were, 
by  the  marriage  settlement  of  Robert  L.  Fluder,  made 
subject  to  the  powers  of  sale  or  exchange  respectively, 
and  in  accordance  with  and  conformity  to  the  terms  of 
such  powers  respectively. 

The  will  of  Elizabeth  Fluder  contained  no  devise  of 
the  reversion  in  fee,  which,  by  the  deed  of  the  24th 
December,  1850,  had  been  conveyed  to  the  use  of  George 
Fluder  in  trust  for  her  in  fee,  as  to  which  she  died  intes- 
tate, and  the  PlaintiifCAar/e^  JbAn  Fluder  was  her  heir 

at  law. 

Charles 
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Charles  Fluder,  one  of  the  trustees  of  the  settlement 
of  1838,  died  id  1860,  and  Joseph  Salway  Eisdett,  the 
sole  surviving  trustee  of  it,  at  the  request  and  with  the 
consent  in  writing  of  Robert  L.  Fluder  and  his  wife, 
contracted  with  the  Defendant  for  the  sale  to  him  of  the 
property. 

The  Plaintiff  Robert  L,  Fluder  and  wife,  and  George 
Fluder  and  George  Oliver  Aldridge,  were  willing  to 
join  with  Joseph  Salway  Eisdell  in  the  conveyance  to 
the  Defendant,  but  the  Defendants  insisted,  that  by 
reason  of  the  bankruptcy  of  Robert  L.  Fluder  and  the 
other  the  facts  and  circumstances  above  stated,  the 
power  of  sale  in  the  settlement  could  not  now  be 
exercised  by  Joseph  Salway  Eisdell.  The  Plaintiffs 
contended  the  contrary. 

This  was  a  special  case,  asking  the  opinion  of  the 
Court  on  this  point. 

Mr.  A.  Hanson  for  the  Plaintiffs. 

Mr.  W.  S.  Ferrars  for  the  Defendant 

Holdsworih  V.  Goose  (a),  was  cited. 

The  Master  of  the  Rolls  was  of  opinion  that  the 
power  of  sale  could  now  be  exercised,  with  the  consent 
of  Robert  £.  Fluder  and  his  wife,  Charles  John  Fluder^ 
George  Fluder  and  George  Oliver  Fluder ^  so  as  to  con- 
fer a  good  and  valid  title  at  law  and  in  equity  to  the 
property. 

(a)  29  Beav.\\\. 
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BARRY  V.  STEVENS. 

June  24,  25. 
The  bare  rela-  fTlHE  case  came  before  the  Court  on  general  demurrer 

S°°«nd^agent  *©  ^^e  whole  bill. 

«  not  en- 
tide  the  prin- 
cipal to  come        According  to  the  statements  of  the  bill,  the  PlaintiiT, 

into  equity  for  having  written  a  work,  entitled,  ''A   Treatise  on  the 

an  account,  if  ^  '  ' 

the  matter  can  Statutory  Jurisdiction  of   the    Court  of   Cltancery^* 

at  law.^     ^     applied  to  the  Defendants,  who  were  law  publishers,  to 
An  author     publish  it.   They  declined  to  do  so  on  their  own  account, 

aflTeed  with  a 

publisher  for  ^ut  they  offered  to  publish  it  if  the  Plaintiff  would  incur 

of*50o'*co'iM°  ^^^  expense  of  printing. 

of  bis  work. 

Jublilhedl  Md  "^^^  Plaintiff  and  Defendants  accordingly  entered  into 

an  account  a  written   agreement,  dated  in  August,   1860,  in  the 

was  rendered,  #.  n              a 

ptesenting  no  Allowing  terms  :— 

ASTan'ac*  "  '^  '8  hereby  agreed  that  F,  ^  R.  Stevens  shall  pub- 

tion  brought  ligh  the  said  work,  and  shall  account  to  W.  W,  Barry^ 

lisher  for  the  annually  (namely,  to  the  31st  day  of  December  in  each 

^*m^  h***^  year),  for  all  copies  sold  at  the  wholesale  booksellers' 

the  author  to  price,  excepting  the  copies  subscribed  for  by  the  trade, 

count  tokeT  in  ^'^^^'^  *^^®  ^^  ^^  accounted  for  at  6/.  per  cent,  less  than 

equity,  speci-  the  wholesale  booksellers'  price,  and  twenty-five  copies 

an^d^ul^ing'  ^^  twenty-four,   where    so   subscribed   for,  and    shall 

no  fraud.    A  deduct  a  commission  of  10/.  per  centum  for  their  trouble 

demurrer  was  .                  •        ^u                    j       *•  •               *u                         e 

allowed.  ^^  managmg  the  same,  advertising  on  the  wrappers  of 

their  reports  and  in  their  sheet  lists  of  publications,  and 
for  any  losses  they  may  sustain  in  giving  credit  upon 
the  same,  and  that  the  balance  of  the  said  account  shall 
be  paid  over  to  W,  W,  Barry  on  the  1st  day  o(  April  in 
each  year.  The  advertising  the  work  to  be  done  by 
and  at  the  expense  of  the  said  TT.  W.  Barry.** 

The 


17  17    0 


£149  10    9 


The  credit  Bide  was  as  follows: — 

1861.  £     s.    d. 

Jan.  28.     By  copies  received  from  printer     500 

[It  then  accounted  for  thirty-nine  copief, 
twenty-one  delivered  to  the  author,  and  the 
rest  heing  presentation  copies.] 

Dec  31.     By  copies  sold  at  subscription     10  at  9/9.    .    .    4  17    6 

„        sold 39  as  38  at  10/3  19    9    6 

„       on  hand      .    .    .  412 

500 
Balance  carried  to  author's  debit       .    .    .     .  125    3    9 


£149  10    9 


The  bill  then  alleged  as  follows: — 

The  said  account  shewing  a  sale  of  only  forty-nine 
copies  of  the  said  book,  the  Plaintiff  was  at  once  con- 
vinced, that  there  must  be  some  mistake  or  error  in  the 
matter,  and  accordingly  the  Plaintiff  requested  the 
Defendants  to  allow  him  to  examine  the  stock  of  the 
said  work  which  remained  unsold,  which  they  consented 

s2  to, 
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The  Defendants  printed  and  published  the  work,  and        1862. 
they,  in  March,  1862,  rendeied  to  the  Plaintiff  an 
account  down  to  the  31st  of  December,  1861. 

The  debit  side  of  this  account  was  as  follows: — 

1861.  £    i.    d.       £     s.    d, 

Jan.  28.     To  paper  and  print,  500  copies  .    .  131  13    9 

„  boarding  39  copies  for  presen- 

Ution,  &c.  cloth  lettered   .119    0 
Dec.  31.      „  advertising,    warehouse-room 

and  insurance      .    .     .    .  13  19    0 
„  commission  on  sales  at  10  per 

cent 1  19    0 
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1862.  tOy  and  the  result  of  such  investigation  was,  that,  on  the 
assumption  of  five  hundred  copies  only  of  the  said  work 
having  been  printed,  the  credit  side  of  the  said  account 
so  rendered  as  aforesaid  was  correct.  The  Plaintiff, 
however,  being  still  under  the  impression  that  there 
must  have  been  a  larger  sale  of  the  said  work,  during 
the  year  1861,  than  forty-nine  copies,  requested  to  have 
produced  to  him  the  bills  for  the  paper  and  printing, 
and  a  voucher  for  the  number  of  copies  printed,  and 
also  a  detailed  list  of  the  forty-nine  copies  alleged  to 
have  been  sold,  but  such  vouchers  and  detailed  list  were 
refused  in  the  first  instance. 

The  Defendants  afterwards  rendered  a  detailed  ac- 
count of  13/.  19s.  for  the  petty  disbursements  charged 
in  the  account,  and  which  did  not  appear  to  be  objected 
to  by  the  Plaintiflf. 

After  a  long  correspondence,  the  Defendants  brought 
an  action  at  law  to  recover  the  balance  of  125/.  3«.  9c/. 

The  Defendants,  under  a  Judge's  order,  made  an 
affidavit  of  documents,  which  was  objected  to,  but  the 
Judge  refused  to  make  any  further  order  for  the  dis- 
covery of  documents. 

The  Defendants  then  took  out  a  summons,  requiring 
the  Plaintiff  in  equity  to  shew  cause  why  the  action 
should  not  be  referred  to  one  of  the  Masters  of  the 
Court  of  Exchequer,  and  Mr.  Baron  JSramwell,  on  the 
29th  of  May,  1 862,  made  an  order  in  the  terms  of  the 
summons,  under  the  17  &  18  Vict  c.  125. 

The  bill  alleged,  that  the  Plaintiff  believed  that  the 
order  for  reference  was  obtained  by  the  Defendants  with 

the 
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the  view  of  preventing  the  Plaintiff  from  obtaining  any 
effectual  discovery  of  documents  under  any  proceeding 
in  the  action,  and  with  the  view  also  of  preventing  the 
Plaintiff  from  pleading  to  the  said  action,  and  from 
raising  any  defence  which  he  might  have  to  the  same, 
and  also  with  the  view  of  preventing  the  Plaintiff  from 
interrogating  the  Defendants  with  reference  to  the  mat- 
ters in  dispute  in  the  action. 

It  also  stated,  that  the  Plaintiff  also  believed,  that  if 
the  Defendants  were  allowed  to  proceed  with  the  trial 
of  their  alleged  demand,  in  manner  aforesaid,  the  Master 
would  decide,  that  he  had  no  jurisdiction  to  take  into 
consideration  any  other  matters  than  those  of  mere 
account,  namely,  only  the  items  on  the  debit  side  of 
the  account  rendered  to  the  Plaintiff;  and  that  the 
question  as  to  the  number  of  copies  printed,  being  one 
of  fact,  could  not  be  properly  raised  before  him,  under 
the  terms  of  the  reference;  and  consequently,  under 
the  circumstances  aforesaid,  unless  the  Defendants 
were  restrained,  by  injunction,  from  further  proceeding 
in  the  action,  the  Plaintiff,  though  having  a  just  cause 
of  defence  to  the  same  on  the  merits,  would  be  wholly 
without  remedy. 

The  Plaintiff  also  alleged,  that  he  had  frequently 
applied  to  and  requested  the  Defendants  to  render  a  true 
and  proper  account  of  the  number  of  copies  which 
had  been  sold  by  them  of  the  work,  and  also  to  produce 
the  vouchers  for  the  number  of  copies  printed,  and  for 
the  cost  of  paper  and  printing  of  the  same  work,  but 
that  the  Defendants  had  refused  and  still  refused  to 
comply  with  such  applications  and  requests. 

The  bill,  however,  contained  no  charge  of  fraud,  nor 
did  it,  in  terms,  contest  the  accuracy  of  the  account.    It 

prayed 
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1862.  prayed  that  it  might ''  be  ascertained^  by  and  under  the 
direction  and  decree  of  this  honorable  Court,  how  many 
copies  were  printed  of  the  Plaintiff's  work/' 

''  That  an  account  might  be  taken  of  the  number  of 
copies  of  the  Plaintiff's  book  which  had  been  sold  by 
the  Defendants,  and  of  the  sums  of  money  which  had 
been  received  in  respect  of  the  same,  and  that  an 
account  might  also  be  taken  of  the  sums  of  money 
which  had  been  paid  or  expended  by  the  Defendants  in 
and  about  the  paper,  printhig,  binding  and  advertising  of 
the  work"  or  otherwise,  ^'and  for  payment  of  the 
balance  (if  any)." 

For  an  injunction  to  restrain  the  Defendants  from 
proceeding  to  carry  out  the  order  of  reference  to  the 
Master  of  the  Court  of  Exchequer,  and  from  taking 
any  further  proceeding  in  the  action. 

Mr.  Seltoyn  and  Mr.  Beavan,  in  support  of  the 
demurrer.  Admitting,  for  the  sake  of  argument,  every 
statement  in  the  bill  to  be  true,  the  Plaintiff  has  shewn 
no  right  to  relief  in  a  Court  of  Equity.  The  whole 
subject  matter  is  one  of  an  ordinary  nature,  which  a 
court  of  law  can  best  dispose  of. 

The  grounds  on  which  the  jurisdiction  in  such  cases 
can  be  transferred  from  law  into  equity  are  stated  by 
Lord  Redesdale  to  be, ''  that  the  account  has  become  so 
complicated  that  a  court  of  law  would  be  incompetent 
to  examine  it  upon  a  trial  at  NiH  Prius,  with  all  neces- 
sary accuracy ;"  O*  Connor  v.  Spaigkt(a).  The  law  is 
also  similarly  stated  by  Lord  Longdate  in  Dartkez  v. 
Clemens  (i),  who  there  says :   **  If  the  account  can  be 

fairly 

(a)  ISch.^  Lef.  309.  (6)  6  Beav.  16S. 
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Fairly  taken  in  a  court  of  common  law,  this  Court  will 
not  interfere,  even  in  the  case  of  merchants  accounts 
consisting  of  mutual  dealings." 

It  will  be  argued,  that  the  case  of  principal  and  agent 
forms  an  exception,  and  that  in  every  case  where  such  a 
relation  exists,  the  account  may  be  taken  in  equity.  It 
is  true  that  there  is  a  dictum  of  Sir  John  Leach  to  that 
effect  (a) ;  but  it  is  evident  that  such  a  general  proposi- 
tion cannot,  on  principle,  be  maintained,  and  it  is  nega- 
tived by  all  the  authorities,  and  on  principle.  Thus,  if 
a  man  were  to  send  his  horse  to  ^*  TaUersalVs''  for  sale, 
the  relation  of  principal  and  agent  would  exist,  but  no 
one  would  contend  that  a  bill  for  an  account  would  lie 
in  such  a  case.  So  if  one  employed  an  auctioneer  as 
his  agent  to  sell  furniture  or  other  property,  the  proper 
mode  of  recovering  the  money  received  by  the  auc- 
tioneer would  be  by  action  at  law  and  not  by  bill  in 
equity. 

"  The  circumstance  (says  Sir  George  Thamer)  that  a 
party  may  have  been  agent  of  the  other  in  the  receipt  of 
a  certain  sum  of  money  or  in  one  particular  matter, 
does  not  necessarily  render  the  case  one  in  which  a 
bill  in  equity  may  be  brought  for  an  account ;"  Phillips 
V.  Phillips  {b);  and  the  same  doctrine  is  stated  by  Lord 
Si.  Leonards  in  Navalshaw  ▼•  Brownrigg  (c). 

If  an  account  of  one  item  would  not  entitle  a  principal 
to  maintain  a  bill  for  an  account  against  his  agent,  the 
general  proposition  cannot  be  maintained,  and  the  prin- 
ciple would  not  apply  to  two  or  three  items,  so  that  th« 

Court 


1862. 


Barrt 
Stbtcmi. 


(a)  Mackensie  r.  Johmtone,  4 
I^dd,  375. 


(6)  9  Hare,  474. 

(0  2DeG.,M.iG.459. 
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1862.       Court  must,  in  each  case,  determine  whether  the  matter 
could  or  not  be  satisfactorily  disposed  of  at  law. 

But  the  authorities  are  distinctly  opposed  to  any  such 
proposition  that  in  all  cases  of  principal  and  agent  relief 
may  be  had  in  equity.  Chief  Baron  Alexander  in  King 
V.  Rossett  (a),  states  the  rule  in  these  words : — "  The 
bill  is  filed  by  a  principal  against  his  agents,  and  it  is 
said,  that  that  fact  alone  is  sufficient  to  sustain  the  bill. 
Undoubtedly,  a  principal  is  entitled  to  an  account  from 
his  agent,  and  may  apply  to  a  Court  of  Equity  for  that 
purpose ;  but,  as  I  conceive,  before  that  Court  will  inter- 
fere, a  ground  for  its  interposition  must  be  laid,  by 
shewing  an  account  which  cannot  fairly  be  investigated 
in  a  Court  of  law." 

Lord  Cranworth  also  states  the  law  in  nearly  the 
same  terms,  he  says,  *^  in  a  case  in  which  there  is  no 
fraud,  not  only  all  the  authorities,  but  all  the  text  books 
shew,  that  this  Court  will  not  decree  an  agent  to 
account  to  his  principal,  unless  the  case  is  one  which  is 
not  capable  of  being  conveniently  inquired  into  in  a 
Court  of  Law ;"  NavaUhaw  v.  Brownrigg  (6),  which 
case  was  affirmed  by  Lord  St.  Leonards  (c). 

Dinwiddle  v.  Bailey  {d)  was  also  a  case  of  principal 
and  agent,  being  the  case  of  an  insurance  broker,  and  a 
demurrer  was  allowed.  In  Frietas  v.  Dos  Santos  (e), 
the  bill  stated  that  the  parties  stood  in  the  relation  of 
principal  and  agent,  and  to  a  bill  for  an  account  a  de- 
murrer was  allowed.  King  v.  Rossett  was  also  a  case 
of  agency,  the  Defendants  being  the  Plaintiffs'  stock 
brokers ;  and  so  was  Navalshaw  v.  Brownrigg^  yet,  in 

all 

(a)  2  Yo.  4-  Jer,  35.  {d)  6  Vet,  136. 

(6)  1  Sim.  { AT.  S.)  584.  (e)  1  Yo.  *  Jer,  574. 

(c)  2  I>«G.,M.*G.  441. 
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all  these  cases,  the  Court  acted  in  direct  opposition  to        1862. 
the  supposed  general  rule. 

Here  there  is  no  allegation  of  fraud,  the  bill  states, 
that  if  500  copies  only  were  printed  the  credit  side  of 
the  account  is  correct.  The  debit  side  consists  of  the 
presentation  copies  and  those  sold,  reducing  the  account 
to  a  few  items,  and  the  Defendants  must  give  credit  for 
all  the  copies  not  produced  and  delivered  up.  Since  the 
alterations  in  practice,  a  Court  of  Law  is  perfectly  com- 
petent to  determine  this  matter,  the  parties  can  now  be 
examined  viva  voce  or  on  interrogatories,  the  production 
of  documents  can  be  enforced,  and  the  matter  will  be 
as  carefully  examined  by  the  Master  at  Law  as  by  the 
Chief  Clerk  in  Equity. 

Mr.  Barry  in  support  of  the  bill.  The  Plaintiff  does 
not  impute  any  fraud,  and  he  has  carefully  avoided  any 
such  allegation ;  but  he  insists,  that  having  regard  to 
the  fiduciary  relation  existing  between  him  and  the 
Defendants,  he  is  entitled  to  have  the  accounts  taken 
and  the  matter  inquired  into  in  this  Court.  The  De- 
fendants are  his  agents,  npt  only  for  printing,  but  for 
publishing  and  selling  his  work.  This  constitutes  the 
relation  of  principal  and  agent,  and  fixes  on  to  the 
Defendants  a  fiduciary  character  approaching  a  trust, 
and  entitles  the  Plaintiff  to  have  the  account  taken 
in  this  Court.  The  principle  is  broadly  stated  by  Sir 
John  Leach  in  Mackenzie  v.  Johnstone  {a\  who  says, 
''  The  Defendants  here  were  agents  for  the  sale  of  the 
property  of  the  Plaintiff,  and  whenever  such  a  relation 
exists,  a  bill  will  lie  for  an  account.  The  Plaintiff  can 
only  discover  from  the  Defendants  how  they  have  acted 
in  the  execution  of  their  agency ;  and  it  would  be  most 

unreasonable 
(a)  4  Mad.  375. 
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1862.  unreasonable  that  he  should  pay  them  for  that  discovery 
if  it  turned  out  that  they  had  abused  his  confidence ; 
yet  such  must  be  the  case  if  a  bill  for  relief  will  not  lie." 
The  same  doctrine  is  stated  in  Kemp  v.  Pryor  {a\  that 
if  a  person  be  an  agent,  "  a  bill  might  be  filed  against 
him  for  an  account,  upon  the  principle  that  he  is  a  mere 
agent."  The  case  of  principal  and  agent  ''  has  always 
been  held  to  be  within  the  jurisdiction  of  a  Court  of 
Equity,  because  the  party  partakes  of  the  character  of 
trustees."  So  it  is  with  regard  to  an  agent  dealing 
with  any  property ;"  Foley  v.  Hill  (6).  "  In  certain 
cases,  and  where  the  account  is  of  such  a  nature  that  it 
is  thought  that  justice  cannot  be  done  at  nisi  priuSy 
this  Court  will  withdraw  the  matter  from  law,  and  will 
take  the  exclusive  conduct  and  decision  of  the  case, 
although  it  is  a  subject  of  legal  jurisdiction,  and  the 
demands  on  both  sides  are  of  a  legal  nature;'*  The 
South  Eastern  Railway  Company  v.  Brogden  (c). 

The  authorities  may  be  divided  into  three  classes. 
First,  where  the  accounts  are  mutual ;  secondly,  where 
they  are  complicated,  and  thirdly,  where  the  parties 
stand  in  a  fiduciary  relation.  The  Plaintiff  rests  his 
right  upon  the  third,  and  the  cases  cited  which  relate  to 
the  first  and  second  may  be  disregarded.  It  does  not 
follow  that,  because  a  principal  is  entitled  to  have  an 
account  taken  in  equity  as  against  his  agent,  the  agent 
has  a  similar  right  against  his  principal ;  for  the  right  of 
the  principal  rests  in  the  trust  and  confidence  reposed 
in  the  agent,  but  the  agent  reposes  no  such  trust  or 
confidence  in  the  principal;  Padwick  v.  Stanley  (d). 
This  disposes  of  the  cases  cited  of  Dinwiddle  v.  Bailey 

and 

{a)  7  Vn.  249.  (r)  3  Mac  Sr  G.  23. 

(6)  2H,qfL.  Cat.  35.  (d)  9  Hare,  627. 
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and  Frietas  v.  Dos  Santos,  where  the  bills  were  filed        18G2. 
by  the  agent  and  not  by  the  principal. 

The  Plaintiff  is  entitled  to  have  a  discovery  of  the 
number  of  copies  printed  and  of  how  they  have  been 
disposed  of,  he  has  been  prevented  getting  that  dis- 
covery at  law,  by  the  compulsory  reference.  The 
circumstance  that  Courts  of  Law  can  now  give  dis- 
covery does  not  oust  the  old  jurisdiction  of  this  Court 
as  to  discovery;  The  British  Umpire  Shipping  Com' 
pany  v.  Somes  (a). 

There  is  at  the  least  such  a  probable  case  for  the 
decision  of  the  Court  at  the  hearing,  that  the  cause 
ought  not  to  be  put  out  of  Court  summarily,  by  the 
allowance  of  the  demurrer;  Saunders  v.  Richardson (Jb). 

\^The  Master  of  the  Rolls.  1  have  to  consider 
whether  the  author  of  a  book,  entrusting  it  to  a 
publisher  for  publication,  can  sustain  a  suit  for  an 
account  of  the  number  of  copies  printed  and  sold.  He 
certainly  could  not  file  a  bill  for  an  account  of  the  costs 
•of  publication  simply,  that  roust  be  disposed  of  in  a 
Court  of  Law,  but  if  a  publisher  refused  to  give  an 
account  of  the  number  of  copies  published  and  sold 
could  a  Court  of  Law  conveniently  ascertain  the  facts  ?] 

Mr.  Selwyn  in  reply. 

There  is  no  allegation  in  the  bill  that  more  than  600 
copies  have  been  printed,  the  suspicion  that  more  have 
been  printed  would  amount  to  the  suspicion  of  a  fraud, 
but  that  could  not  be  assumed,  merely  for  the  purpose 
of  changing  the  jurisdiction. 


The 
(a)  3  JToy  ^  John.  433.  {b)  2  Drtuh  128. 
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The  Master  of  the  Rolls. 

After  a  careful  perusal  of  this  bill,  I  am  of  opinion 
that  it  cannot  be  supported.  It  is  in  (act,  as  it  stands, 
nothing  more  than  a  mere  money  demand.  It  asks  for 
an  account  of  the  performance  of  a  contract  for  the 
printing,  publishing  and  selling  five  hundred  copies  of 
a  work  written  by  the  Plaintiff  upon  certain  terms  and 
conditions.  The  Defendants  render  an  account  of  what 
they  have  sold  and  of  their  expenses,  and  they  bring  an 
action  for  the  balance.  It  is  very  much  to  be  regretted 
undoubtedly  (as  I  assume  to  be  the  case  from  what 
appears  to  have  taken  place  before  Mr.  Baron  Bramwell 
in  chambers)  that  the  rules  of  common  law  for  the  dis- 
covery and  production  of  documents  should  be  so  much 
more  limited  than  in  this  Court,  and  should  therefore 
have  led  to  the  institution  of  this  suit.  But  this  suit  is 
not  confined  to  mere  discovery,  for  it  prays  for  relief. 
I  am  very  far  from  laying  down  the  proposition  that 
an  author  would  not  be  entitled  to  come  for  an  ac- 
count of  his  work  sold  by  a  printer  and  publisher  who 
withheld  that  account  entirely ;  but  when  there  is  a  con- 
tract for  the  sale  and  publication  of  five  hundred  copies 
of  a  book,  and  the  account  has  been  rendered  for  it, 
and  an  action  has  been  brought  for  the  balance,  and  a 
bill  is  filed  alleging  no  fraud  or  misstatement  in  that  ac- 
count, but  merely  seeking  for  the  account,  then  I  am  of 
opinion,  that  upon  all  the  authorities,  it  is  not  a  case  in 
which  the  principle  (which  I  should  be  very  sorry  to 
disturb),  that  a  principal  is  entitled  to  institute  a  suit 
in  this  Court  against  his  agent  for  an  account  of  his 
dealings  and  transactions  with  him  in  his  character  of 
agent,  would  apply. 


I  am  of  opinion  that  this  principle  does  not  apply 
where  the  matter  is  comprised  within  certain  specified 

limits, 
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limits,  and  the  account  as  it  stands  is  a  mere  money 
account,  for  which  an  action  can  be  brought  and  which 
can  be  perfectly  well  tried  in  a  Court  of  Law. 

In  fact  it  appears  to  me,  the  account  could  be  taken 
in  exactly  the  same  way  before  the  Master  of  the 
Exchequer  as  it  would  be  before  me  in  chambers  or 
before  my  chief  clerk. 

I  must  therefore  allow  the  demurrer. 


Mr.  Barry  asked  leave  to  amend.  He  said  it  was 
admitted,  that,  if  the  bill  contained  an  allegation  of  the 
over  printing  of  copies,  the  bill  would  not  be  demur- 
rable. 

n^e  Master  of  the  Rolls. 

I  cannot  allow  you  to  amend  a  bill  for  the  purpose 
of  putting  in  a  charge  of  fraud,  which  it  would  in  fact 
amount  to.  That  is  contrary  to  the  practice  of  the 
Court,  and  I  must  say  that,  out  of  consideration  for  you, 
even  if  the  rules  of  the  Court  would  allow  it,  I  should 
refuse  to  give  you  such  leave.  I  am  satisfied  you  will 
get  what  you  require  in  a  Court  of  Law,  and  that  when 
you  do  get  all  the  evidence,  you  will  find  that  the  ac- 
count that  has  been  rendered  is  a  true  and  correct  ac- 
count. 


NoTR. — ^The  Master  of  the  Exchequer,  after  a  full  investigation, 
certified,  in  AuRutt^  1862,  that  the  Messrs.  Stevent  were  entitled  to  re- 
cover from  the  Plaintiffs  125/.  3s.  9d,,  and  that  the  Plaintiff  in  equity 
■hould  bear  the  costs  of  the  reference,  and  this  finding  was  acqui* 
esced  in. 
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Jufy  S. 


DAY  V.  DAY. 


Inaniidmi.     TJNDEB  a  deed  dated  in  March,   1837,  William 

an  estate  was  Ralph  Nevill  had  a  mortgage  upon  the  real 

^'^f^?^^®  ^^  estate  of  a  testator  for  6,000/.,  and  the  deed  contained  a 
■old  discharged 

of  the  mort-     power  of  sale, 
gage,  if  the 
mortgagee  con- 
sented.   The        On  the  30th  of  Marchj  1860,  a  decree  was  made  for 

»entS*to*the°"  ^^  administration  of  the  estate  of  the  testator,  and, 

sale :  Eddy      without  prejudice  to  the  right  of  Mr.  Nevill  to  sell  the 

gagee  was  only  estates  under  his  power,  the  real  estates  were  ordered  to 

entitled  to  six    \^  gQ^  f^g^  from  the  incumbrances  (if  any)  of  such  of 

months  interest  ^  ^' 

from  the  date    the  incumbrancers  as  should  consent  to  such  sale. 

of  his  consent, 

if  paid  within 

that  time,  and       In  June,  1860,  the  estate  was  sold  free  from  incum- 

theday^f  pay-  Frances,  Mr.  Nevill  having  consented  to  the  sale,  which 
mentifpaid      was  completed,  and  the  whole  of  the  purchase-money 

of  the  proceeds  Was  paid  into  Court, 
of  the  sale. 

Upon  the  cause  coming  on  to  be  heard  on  further 
consideration,  it  was  insisted,  on  the  part  of  Mr.  Nevill, 
that  he  was  entitled  to  six  months'  interest  beyond  the 
principal  and  interest  up  to  the  time  of  payment,  in  lieu 
of  six  months'  notice  to  pay  him  off. 

Mr.  Selwyn  and  Mr.  Martineau,  for  the  Plaintiff. 

Mr.  Baggallay  and  Mr.  H,  M.  Jackson,  for  Mr. 
Nevill,  insisted,  that  he  was  entitled  to  six  months' 
interest  upon  his  mortgage  money,  beyond  all  principal 
and  interest,  to  the  time  of  payment,  in  lieu  of  the  six 
months'  notice,  necessary  as  a  preliminary  to  paying 

him 
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him  off.    They  argued,  that  this  was  a  proper  com-        1862. 
pensation  for  the  loss  of  interest  sustained,  for  that  it 
could  not  be  presumed  that  a  mortgagee  would  find  an 
immediate  investment  for  the  money.  ^^^- 

Mr.  Prendergastj  Mr.  Faber^  Mr.  De  Gex^  Mr. 
Crachnell,  Mr.  Jones  Bateman  and  Mr.  Bedwell,  for 
other  parties. 

The  Master  of  the  Rolls. 

The  practice  in  these  cases  is  perfectly  clear,  it  occurs 
every  day,  when  there  is  nothing  else  in  the  case,  as  a 
tender  or  a  mere  attempt  to  sell.  In  the  administration 
of  the  assets,  if  the  mortgagee  be  not  a  party  to  the  suit, 
the  decree  directs  a  sale  of  the  mortgaged  property,  dis- 
charged of  the  mortgage  if  the  mortgagee  consent,  or 
subject  to  the  mortgage  if  he  do  not.  The  Plaintiff 
then  applies  to  the  mortgagee,  and,  if  be  consent  to 
the  sale,  he  has  six  months'  interest  from  that  time.  If 
he  is  paid  within  the  six  months,  he  is  entitled  to  the 
additional  interest  to  make  up  the  six  months'  interest, 
but  if  the  time  of  payment  exceeds  six  months,  he  gets 
interest  down  to  the  time  of  payment.  This  is  the 
regular  and  constant  practice  of  the  Court. 

It  is  clear  that  this  is  no  hardship  on  the  mortgagee, 
because  he  has  complete  notice  that  the  mortgage  will 
be  paid  off,  but  not  of  the  exact  day  on  which  the  pay- 
ment will  be  made,  but  the  same  thing  happens  if  the 
mortgagee  himself  sells  the  estate. 

But  in  redemption  suits,  the  mortgagee  has  notice  of 
the  exact  day  on  which  the  payment  is  to  be  made,  and 
if  the  money  be  not  paid  on  that  very  day,  there  is  a 
foreclosure. 

The 
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Here  the  mortgagee  having  had  two  years'  notice  that 
the  mortgage  would  be  paid  off,  is  not  entitled  to  any 
additional  interest  beyond  that  to  the  day  on  which  he 
may  be  paid  off. 


Note.— SAarpnr //  v.  Blake,  2  Eq,  Ca.  Ab,  603 ;  Coote  on  Mori- 
gages,  534  b  (2nd  edit,) 


^®^*'  ATKINSON  V.  BARTON. 

June  4,  5,  6. 
Whenever  an    fTlHE  testator,   Richard  Ness,  died  in  June,  1799, 

vised  to  two  or  having  made  his  will  dated  in  JprU,  1799. 

more  devisees 

in  teil.  with  a       The  State  of  the  testator's  family  at  the  date  of  his 

Stt  over  mease  '' 

ey  die  with-    will   and   at  his  death,  was  as  follows: — He  had  two 

wmirdew''*'  children  only,  viz.,  Faith  Kirby  and  Elizabeth  Ness. 
over  in  tail  will  Faith  Kirby  had  then  two  sons,  John  and  George,  and 

tween  them      ^^"^  daughters,  Ann,  Fanny,  Faith  and  Elizabeth. 

but  this  rule 

does  not  apply       gy  j,jg  ^;||^  ^j,g  testator,  after  specifically  devising  part 


cross 


where 

remainders  are  of  his  real  estate  at  Stoney  Skwk  Close  Sfc,  devised  all 

tw^e^Ae^e  ^^^^^  ^'^  ^^^^  ^^^^^  *^  ^'^  daughter  Faith  Kirby  for 
ohjects,  in  dif-  life,  with  remainder  to  his  grandson  John  for  life,  with 
and  under  remainder  to  John^s  children  in  tail,  and  in  default  to 
different  cip-  his  grandson  George  for  life,  with  remainder  to  his 
Devise  of     children  in  tail,  and  in  default  of  such  issue,  be  devised 

real  estate  to  gy^j^  rggidue  of  his  real  estate  in  the  following  terms: — 
four  grand-  ° 

daughters,  by        wj  gjyg  ^he  same  premises  to  the  said  Ann,  Fanny, 

respective  Faith 

lives,  in  equal 

shares,  remainder  to  trustees  to  preserve  contingent  remainders,  remainder,  in  equal 
shares,  to  the  children  of  the  said  four  granddaughters  and  the  heirs  of  their  bodies, 
such  children  taking  their  mother's  sliare,  as  tenants  in  common  in  tail,  remainder  to 
the  survivors  or  survivor  of  such  children,  and  the  issue  of  them,  his  or  her  bodies,  and 
in  default  of  issue  of  his  said  granddaughters  over.  Held,  by  the  Master  of  the  Rolls, 
that  cross- remainders  were  to  be  implied  between  the  granddaughters,  but  by  the  Lords 
Justices,  that  they  were  to  be  implied  between  the  children  of  the  granddaughters.  The 
House  of  Lords,  however,  affirmed  the  judgment  of  the  Master  of  the  R^ls. 
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Faith  and  Eliznheth,  the  other  children  of  ray  said 
daughter  Faith,  for  their  respective  lives,  in  equal 
shares,  remainder  to  the  said  Robert  Kitching  and 
William  Mitchelson  and  their  heirs,  in  trust  to  preserve 
the  contingent  remainders  hereinafter  limited,  the  re- 
mainder (in  four  equal  shares)  to  the  use  of  the  children 
of  my  said  four  granddaughters  and  the  heirs  of  their 
bodies,  such  children  of  my  said  granddaughters  taking 
their  mother's  share  as  tenants  in  common  in  tail, 
remainder  to  the  survivors  or  survivor  of  such  children 
and  the  issue  of  their,  his  or  her  body  in  tail ;  and  in 
default  of  issue  of  my  said  granddaughters,  I  give  all 
the  same  estates  last  devised  unto  my  said  daughter 
Elizabeth  Ness  and  her  assignees  during  her  life  (sans 
waste) ;  and  from  and  after  the  determination  oF  that 
estate,  I  give  the  same  premises  to  the  said  Robert 
Kitching  and  William  MitchelsoUy  and  their  heirs, 
during  the  life  of  my  said  daughter  Elizabeth,  in  trust 
to  preserve  the  contingent  remainders  thereof  hereinafter 
limited ;  and  from  and  after  the  determination  of  that 
estate,  I  devise  the  same  to  the  use  of  the  children, 
both  sons  and  daughters,  of  the  body  of  my  said 
daughter  Elizabeth  lawfully  to  be  begotten,  equally  to 
be  divided  amongst  them,  share  and  share  alike,  as 
tenants  in  common  and  not  as  joint  tenants,  and  the  re- 
spective heirs  of  the  bodies  of  all  and  every  such  children 
lawfully  issuing;  and  if  one  or  more  of  such  children 
shall  happen  to  die  under  the  age  of  twenty-one  years, 
and  without  issue  of  her  or  their  body  or  bodies,  then 
as  to  the  share  or  shares  of  him,  her  or  them  so  dying, 
to  the  use  of  the  survivors  or  others  of  them,  share 
and  share  alike,  as  tenants  in  common,  and  of  the  re- 
spective heirs  of  the  bodies  of  such  survivor  or  others 
of  them  lawfully  issuing;  and  if  all  such  children  but 
one  shall  happen  to  die  under  the  age  of  twenty-one 
years,  and  without  issue  of  his,  her  or  their  body  or 
VOL.  XXXI — II.  T  bodies, 


1861. 
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bodies,  theni  as  to  the  share  or  shares  of  him,  her  or 
them  so  dying,  to  the  use  of  the  survivors  or  others  of 
them,  share  and  share  alike  as  tenants  in  common,  and 
of  the  respective  heirs  of  the  bodies  of  such  survivor  or 
•others  of  them  lawfully  issuing;  and  if  all  such  children 
but  one  shall  happen  to  die  under  the  said  age  and 
without  issue  of  their  bodies,  or  there  shall  happen  to  be 
only  one  such  child,  then  to  the  use  of  such  surviving 
or  only  child,  and  the  heirs  of  his  or  her  body  lawfully 
issuing ;  and  for  default  of  such  issue,  I  give  the  same 
premises  to  such  person  or  persons  as  the  same  would 
have  passed,  in  case  I  had  died  intestate  and  without 
issue." 

The  testator's  daughter  Faith  Kirby  had  two  other 
daughters  born  after  the  testator's  death,  and  who 
attained  twenty-one. 

Faith  Kirby  died  in  1839,  her  son  John  died  in  1847, 
a  bachelor,  and  her  son  George  also  died  in  1867,  a 
bachelor.  AH  the  six  daughters  were  dead,  and  the 
only  one  who  had  married  was  Ann^  who  had  two 
children,  namely  the  Plaintiff  William  Atkimon  and 
the  Defendant  Ann  Barton, 

The  question  in  the  cause  was,  what  estate  and 
interest  the  Plaintiff  and  Defendant  respectively  took 
in  the  residuary  real  estate  under  the  above  devise. 


Mr.  i2.  Palmer  and  Mr.  Nalder  argued,  that  subject 
to  the  limitation  in  favor  of  the  four  granddaughters  for 
life,  and  of  their  children  in  tail,  the  four  grand- 
daughters took,  by  implication,  estates  tail,  with  cross 
remainders  between  them  in  tail ;  Franhi  v.  Price  (a) ; 

Jarman 
(a)  3  Bfoo,  182. 
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Jafrnwawi  WiUs(a);  and  that  cross  remainders  could  J  661. 
not  be  implied  betweoi  the  children  of  the  grand- 
daugbtersy  such  remainders  being  expressed  in  another 
event;  Clache's  C(tse(b)\  Rahbeth  t.  Squire {c).  That  BAatpir. 
consi^uently  the  Plaintiff  was  entitled  to  three-fourths 
as  heir  in  tail  of  his  mother  and  one^eigbth  under  the 
limitation  to  the  children  of  his  mother  equally ;  so  that 
he  was  entitled  in  the  whole  to  seven-eighths* 

Mr,  Hoyd  and  Mr.  Hobhause,  for  the  Defendant  Ann 
Atkins(m,  argued  that  she  was  entitled  to  a  moiety  of 
the  estates,  first,  under  the  express  limitations  of  the 
will;  and  secondly,  because  the  children  of  the  grand- 
children, and  not  the  grandchildren,  took,  by  implication, 
cross  remainders  between  them  in  tail. 

Mr.  M.  Palmer  in  reply. 


The  Master  of  the  Rolls. 

The  question  which  arises  in  this  case  upon  the  con- 
struction of  a  will  is  one  of  some  nicety  and  interest 
It  is  clear  that  the  professional  gentleman  who  framed 
this  will  bad  no  conception  of  the  species  of  diflSculties 
he  was  about  to  give  rise  to,  or  he  would  have  taken 
care  to  have  guarded  against  them.  I  must,  however, 
state  shortly  the  effect  of  the  will  in  order  to  make  the 
view  which  I  take  of  the  case  distinct,  and,  for  this 
purpose,  I  will  take  the  devise  of  the  residue,  because 
although  the  devise  of  the  specific  property  of  Stoney 
Slack  Close  is  given  in  different  words,  yet  substantially 
I  think,  they  must  be  construed  alike.    The  effect  is, 

that 

(a)  Vol  1,  p.  456  (2nded.)  (c)  19  Bern.  77;  4  De  G.  4- 

(6)  Dyer,  330  b,  J.  406. 
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1861.  ^^^^  ^^^^  g^^ing  the  residue  to  Faith  for  life  and  then 
to  John  Kirby  for  lifei  then  to  his  children  in  tail, 
and  then  to  George  for  life  and  to  his  children  in  tail, 
he  gives  the  whole  to  Ann^  Fanny,  Faith  and  Elizabeth ^ 
the  other  children  of  the  daughter  Faith  (that  is,  the 
four  granddaughters)  for  their  respective  lives,  in  equal 
shares,  with  remainder  to  trustees  to  preserve  the  con- 
tingent remainders  .thereinafter  limited;  the  remainder, 
in  four  equal  shares,  to  the  use  of  the  children  of  his 
four  granddaughters  and  the  heirs  of  their  bodies,  such 
children  of  his  granddaughters  taking  their  mother's 
share  as  tenants  in  common  in  tail,  remainder  to  the 
survivors  of  such  children,  and  in  default  of  issue  by 
his  said  granddaughters,  then  over. 

The  questions  that  are  raised  are  these : — First,  it  is 
said  by  the  Plaintiff,  that  there  is  an  estate  tail  in  the 
granddaughters,  and  if  it  is  an  estate  tail  in  the  grand- 
daughters, that  there  is  an  implication  of  cross  remainders 
in  tail.  On  the  part  of  the  Defendant,  the  contention 
is  this: — that  either  you  are  to  imply  cross  remainders 
between  the  children  of  the  granddaughter s^  or  that 
according  to  the  express  words  of  this  devise,  all  the 
children  of  the  granddaughters,  without  any  reference 
to  the  stirpes  from  which  they  descend,  take  over  as 
tenants  in  common  any  share  which  does  not  take 
effect  in  possession  on  the  death  of  the  mother. 

With  regard  to  the  contention  of  the  Defendant,  I  am 
clear  that  I  cannot  imply  cross  remainders  between  the 
children  of  the  granddaughters  in  tail.  The  rule  upon 
that  subject  is,  I  think,  very  clearly  and  distinctly  laid 
down  in  the  cases  which  were  referred  to,  namely, 
Clache's  Case{a)  and  in  Vanderplank  v.  King{b),  which 

I  afterwards 
(a)  Dyer,  330.  (6)  3  Hare,  1. 
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I  afterwards  followed  in  Rabbeth  v.  Squire  {a).  The  rule, 
I  think,  may  be  thus  stated  : — That  wherever  an  estate  is 
devised  to  two  or  more  devisees  in  tail,  with  a  gift  over 
in  case  they  die  without  issue,  cross  remainders  over  in 
tail  will  be  implied  between  them,  but  this  rule  does 
not  apply  where  cross  remainders  are  expressed  between 
the  same  objects,  in  different  events  and  under  different 
circumstances.  Now  here  there  is  an  express  direction 
to  insert  cross  remainders  between  the  same  objects  in 
different  events.  That  is  what  Cloches  Case  lays  down, 
and  I  therefore  think  it  clear,  that  I  must  not  infer 
cross  remainders  in  tail  between  them. 


1861. 
Atkinbom 

V, 

Baetoh. 


The  next  question  is  that  which  was  put  very  pointedly 
and  clearly  to  me  by  Mr.  Hobhouse,  and  to  which  I 
listened  with  great  satisfaction ;  but  I  have  not  come  to 
the  conclusion  to  which  he  endeavoured  to  lead  me. 
Both  Mr.  Lloyd  and  Mr.  Hobhouse  contended  that  you 
should  make  a  stop  after  the  words  ^'  as  tenants  in 
common  in  tail,"  and  then  that  the  words  "  remainder 
to  the  survivor  or  survivors  of  such  children,  and  the 
issue  of  their,  his  or  her  body,  in  tail"  extended  to  all 
the  children  of  the  four  granddaughters.  But  I  think 
it  impossible  so  to  treat  it.  The  testator  has  directed 
that  this  is  to  go  per  stirpes^  and  he  has  directed  how  it 
is  to  be  divided  among  the  children  of  the  grand* 
daughters  in  particular  stirpes.  It  is  contrary  to  every 
rule  of  construction  to  interrupt  the  middle  of  this 
direction,  for  the  purpose  of  giving  it  to  another  and 
distinct  class,  and  causing  a  violation  of  the  direction 
contained  in  the  will,  that  the  property  is  to  go  per 
stirpes  ;  but  that  is  the  construction  which  I  am  called 
on  to  put  upon  it. 


Now  it  stands  thus : — '^  to  the  use  of  the  children  of 

my 
(a)  19  Bcav,  77 ;  4  De  G.  ^  J.  406. 
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my  four  granddaughters  and  the  heirs  of  their  bodies/^ 
that  isy  the  children  of  the  granddaughters  take  as 
tenants  in  tail  by  purchase,  *^  such  children  of  my  said 
granddaughters  taking  their  mother's  share  as  tenants 
in  common  in  tail."  Well,  that  is  per  stirpes,  "remainder 
to  the  survivors  or  survivor  of  such  children  and  the 
issue  of  their»  his  or  her  body  in  tail."  Then,  it  is 
obvious,  according  to  every  common  meaning,  that  this 
describes  that,  upon  the  death  of  one  granddaughter, 
the  children  of  that  granddaughter  should  take  the 
mother's  share,  that  is  to  say,  those  who  survive  are  to 
take  as  tenants  in  common  in  tail,  and  if  there  is  but 
one,  that  one  child  is  to  take  the  whole. 


I  think  it  is  impossible  for  me  to  adopt  the  con* 
struction,  which  is  admitted  to  be  a  very  difficult  and 
singular  one,  that  if  one  granddaughter  has  five  or  six 
children  of  whom  only  one  survived,  four  or  five  parts 
of  her  share  should  be  divided  among  the  children  of 
the  other  granddaughters,  and  the  one  she  so  left.  I 
cannot  accept  that  view  of  the  case. 


The  only  remaining  question  is,  to  consider  whether 
the  words  at  the  end,  **  and  in  default  of  issue  by  my 
said  granddaughters,"  give  an  estate  tail  to  the  four 
granddaughters,  and  I  am  of  opinion  that  they  do.  It 
is  true  that  you  may  cite  a  great  number  of  cases  to 
shew  that  the  words  ^^  die  without  issue,"  or  ^'  in  default 
of  such  issue,"  or  *'  die  without  such  issue,"  do  not  create 
an  estate  tail ;  but  then,  in  all  these  cases,  there  is  some- 
thing in  the  context  which  evidently  points  out  that  the 
testator  intends  the  words  not  to  apply  to  "  issue"  gene- 
rally, but  specially  to  relate  to  some  particular  class  of 
issue  previously  mentioned.  But  here  there  is  nothing 
which  points  to  that  direction.  If  you  take  out  the  limi- 
tation to  the  children  of  the  granddaughters,  which  fails 

with 
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with  respect  to  three-fourths  of  the  property,  there  is  186U 
nothing  more  than  this: — that  the  property  is  given. to 
the  four  granddaughters  for  their  respective  lives  in  equal 
shares,  and  in  default  of  issue  of  them,  then  over  to 
certain  other  persons.  That  is  an  ordinary  case  of  an 
estate  tail,  and  I  am  of  opinion,  that  in  this  case  there 
is  an  estate  tail,  and  I  must  so  hold :  although  for  the 
love  virhich  equity  has  for  equality,  I  should  be  disposed, 
if  I  could,  to  divide  it  between  the  brother  and  the 
sister,  because  my  decision  will  make  an  unequal  divi- 
sion. But  I  must  reflect  that  the  decision  upon  one  will 
is,  to  a  certain  extent,  always  a  guide  to  the  decision  of 
others,  and  that  the  Court  is  not  at  liberty  to  construe  a 
will  arbitrarily  for  the  purpose  of  a  particular  case. 

I  shall,  therefore,  make  a  declaration,  that  they  take 
as  tenants  in  common  in  tail,  in  the  events  which  have 
happened,  with  respect  to  these  three-fourths,  with  cross 
remainders  between  them. 


Dbcrbe. 

By  the  decree,  it  was  declared,  that  the  three-fourths  of  the  estates 
which  were  limited  to  Fannys  Faiik  and  EliMabelh,  who  respectively 
died  without  issue,  vested  in  the  four  granddaughters,  as  tenants  in 
common  in  tail,  with  cross-remainders  between  them  in  tail,  and  that 
the  Plaintiff  was  entided  to  seven-eighths  and  the  Defendant  to  one- 
eighth. 


NoTB. — Reversed  by  the  Lords  Justices  13th  December,  1861,  but 
affirmed  by  the  House  of  Lords  in  Atkinson  v.  BoUby,  23rd  March, 
1863. 
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BATES  V.  MACKINLEY. 

Jan.  21. 

Dividends  in     fFIHE  question  in  this  case  was  whether  certain  sums 

pany,  earned*  received  since  a  testator's  death  by  his  executors 

before  the  te«-  ^^re  to  be  considered  as  income  or  capital. 

tator's  death,  ^ 

but  declared 

afterwards,  By  his  will,  dated  the  23rd  of  January,  1860,  the 

and  not  cwmts.  testator,  William  Bates,  bequeathed  his  personal  estate 

to  his  wife,  Emily  Mary  Bates,  and  Edward  Mackin^ 

ley,  upon  trust,  at  their  discretion,  to  **  retain,  in  their 

actual  state  of  investment,  all  shares  in  public  companies 

in  Great  Britain  or  abroad,'*  and  to  convert  and  invest 

the  rest;  and  "out  of  the  annual  income,"  to  pay  his 

wife  1,000Z.  a  year  for  life.     Subject  thereto  he  gave 

such  residue  to  his  six  daughters  for  life,  and  afterwards 

to  their  children. 

On  the  12th  of  February,  1860,  the  testator  died. 
The  income  of  his  personal  estate  was  (exclusive  of  the 
dividends  on  the  shares  after  mentioned)  insuflElcient  to 
pay  the  1,000/.  a  year  to  his  widow. 

It  appeared  that,  in  1853,  the  testator  and  other 
persons  had  obtained  a  grant  from  the  government  of 
Peru  of  the  privilege  for  lighting  the  city  of  Lima  with 
gas,  and  a  joint  stock  company  was  formed.  The 
testator  became  entitled  to  a  number  of  original  and 
preferential  shares  in  the  company,  which  passed,  on  his 
death,  to  bis  executors. 

The  deed  of  settlement  of  the  Lima  Gas  Company 
was  dated  the  26th  of  March,  1853,  and  the  clauses 
relating  to  the  present  question  were  as  follows  : — 

"  12.  That  the  profits  of  the  company,  after  satisfying 

all 
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ftll  co8t8,  charges  and  expenses  of  the  company,  and  the  1862. 
interest  of  all  moneys  for  the  time  being  owing" 
[including  certain  specified  payments]  '*  shall  be  divided, 
by  way  of  equal  dividend,  amongst  all  the  shareholders 
who  may  have  paid  calls  in  respect  of  their  shares  in 
the  capital  as  hereinafter  mentioned ;"  and  then  in 
making  certain  payments  to  Mr.  Charon^  and  after  such 
last-mentioned  payments, ''  then  the  profits  of  the  com- 
pany shall  be  thenceforth  applied,  by  way  of  equal 
dividends  on  the  shares  in  the  capital  of  the  company.*' 

"  27.  That  all  payments  required  to  be  made  by  the 
company  shall  be  made  on  the  order  of  the  committee 
of  management,  but  not  otherwise." 

^^29.  That  the  committee  of  management  shall  cause 
proper  books  of  account  to  be  kept,  and  entries  made 
therein  of  all  such  matters  and  things  as  are  usually 
kept  in  books  of  accounts  of  a  similar  nature,  and  shall, 
on  the  21st  day  of  December  and  the  30th  day  of  June^ 
in  each  year,  cause  true  and  accurate  balance  sheets  to 
be  made  up  of  the  stock  and  effects  of  the  company, 
and  of  the  debts  owing  by  it,  and  of  the  profit  and  loss 
which  shall  have  ensued  on  the  transactions  of  the  com- 
pany for  the  preceding  half  year." 

"31.  That  as  soon  as  possible  after  every  half-yearly 
balance  sheet  shall  have  been  made  up,  the  committee 
of  management  shall  pay  or  divide  the  profits  which 
may  appear  to  have  been  made  during  the  preceding 
half-year,  to  the  person  or  persons  entitled  thereto 
under  or  by  virtue  of  these  presents." 

The  bill  contained  the  following  statements,  which 
were  verified  by  the  affidavit  of  the  two  executors: — 

"On  the  formation  of  the  company,  it  was  stipulated 
that  the  English  shareholders  should  participate  in  a 

certain 
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1<862;  certain  bonus  or  sum  of  100,000  dollars  and  interest 
thereon,  in  exolasion  of  the  Lima  sbareholders  in  the 
company;  but,  in  the  lifetime  of  the  testator,  a  negotia- 
Maosimlxt;  tion  took  place  between  the  English  and  Lima  share- 
holders, for  an  arrangement,  that  the  English  share* 
holders  should  relinquish  their  claim  to  the  exclusive 
participation  in  the  sum  of  100,000  dollars,  in  favor  of 
the  company,  and  should  receive,  in  lieu  thereof,  the 
sum  of  forty  dollars  per  share.  This  arrangement  had 
been  duly  completed  by  deed  since  the  death  of  the  tes- 
tator. 

In  February,  1861,  a  sum  of  344/.  69.,  and  recently  a 
sum  of  1,0552.  Is.  Ad,  had  been  received  by  the  tes- 
tator's executors  from  the  company,  in  payment  of 
dividends  on  the  testator's  original  shares.  Such 
dividends  were  declared  and  made  and  paid  after  the 
death  of  the  testator,  in  respect  of  profits  made  by 
the  company  prior  to  the  30th  day  of  November,  1859, 
and  which  were  ascertained  or  estimated  by  a  balance 
sheet  made  out  and  dated  on  such  last-mentioned 
day.  A  doubt  had  arisen  whether  such  dividends 
ought  to  be  considered  capital  or  income  of  the  tes- 
tator's estate. 

A  further  sum  of  649/.  bs.  has  been  received  by  the 
executors  of  the  testator  since  his  death,  being  a  pay- 
ment made  by  the  company  in  respect  of  the  testator's 
share  of  the  compensation,  at  the  rate  of  forty  dollars 
per  share,  for  relinquishing  his  claim  on  the  bonus  of 
100,000  dollars.  A  doubt  had  also  arisen  whether  this 
sum  ought  to  be  treated  as  capital  or  income  of  the  tes- 
tator's estate. 

Mr.  Selwyn  and  Mr.  Kay,  for  the  Plaintiffs.  The 
dividends  declared  after  the  testator's  death,  though 

earned 
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earned  before,  conBtitute  income  and  not  capilaL    A        1*862; 

shareholder  in  a  company  has  no  deOnite  right  in  the 

profits,  neither  has  he  any  legal  interest  in  the  dividends 

to  be  declared  until  they  are  appropriated  by  some    MAcaiwLir. 

resolution  of  the  managing  body.    The  managers,  until 

then,  have  full  legal  control  over  the  profits,  they  can 

apply  them  in  new  works  or  in  lk]uidation  of  the  debts 

and  liabilities  of  the  company.     The  amount  of  the 

dividend  is,  therefore,  under  the  control  of  the  managers, 

and  their  amount  must  depend  upon  what  might  be 

required  to  maintain  the  efficiency  of  the  company. 

The  bonus  of  649/.  &•  was  also  one  of  the  profits  arising 

from  the  speculation;  Clive  v.  Clive(a)i  Addams  v. 

Ferick  (&) ;  Maclaren  v.  Stainton  (c). 

Mr.  JSL  O.  White,  for  Edmund  Mackinley  the 
executor. 

Mr.  Lhyd  and  Mr.  H.  Stevens,  for  the  grandchildren 
of  the  testator.  The  deed  of  settlement  regulating  the 
company  was  only  a  partnership  deed,  and  governs  this 
question.  It  made  no  formal  declaration  of  a  dividend 
by  the  managers  necessary,  it  merely  provided  for 
ascertaining  the  profits  half-yearly;  as  soon,  therefore, 
as  the  balance  was  made  up,  each  shareholder  became 
legally  entitled,  in  proportion  to  his  capital,  to  his  share 
of  the  profits,  which  were  to  be  paid  without  delay. 
The  duty  of  the  committee  of  management  was  merely 
ministerial,  and  could  not  alter  the  rights  of  the  parties. 
On  the  30th  of  November,  1869,  therefore,  the  shares  of 
profits  vested  in  the  testator,  and  formed  a  part  of  his 
residuary  estate;  Wright  v.  Tuchett{d), 

The 

(a)  Kay,  600.  (c)  27  Beaio.  460. 

(6)  26  Bcav.  384.  (d)  1  John».  if  Hem.  266. 
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1862' 

The  Master  of  the  Rolls  (a). 

No  person  is  entitled  to  any  portion  of  the  profits 
made  by  a  public  company^  until  a  dividend  has  been 
declared,  which  declaration  of  a  dividend  means  a  re- 
solution passed  by  the  body  having  the  management  of 
the  company,  that  a  dividend  should  be  paid  at  a  cer* 
tain  time.  Here,  no  doubt,  the  profits  had  been  earned 
at  an  earlier  period,  but  that  does  not  entitle  the  share- 
holder to  a  definite  share  of  the  profits.  If  it  had 
become  necessary  for  the  company  to  erect  additional 
works,  some  of  these  profits  would  have  been  applied 
for  that  purpose. 

The  analogy  of  the  decision  in  Clive  v.  Clive(b)  of  a 
specific  legacy  of  bank  stock,  where  the  testator  died  a 
few  days  before  the  time  of  payment  of  a  dividend,  is 
perfect.  The  profits  had  been  made  before,  but  no  part 
of  them  had  been  appropriated  or  belonged  to  the  tes- 
tator's estate.  The  shareholder  could  bring  no  action 
against  the  company  until  after  the  dividend  had  been 
declared.  It  is  therefore  impossible  to  doubt,  but  that 
the  dividends  declared  after  the  testator^s  death  are  a 
portion  of  the  income  of  the  legatees  for  life. 

It  must  therefore  be  declared,  that  the  sums  received 
in  respect  of  bonus,  exclusive  of  interest,  since  the  tes- 
tatoi's  death  formed  corpus,  and  that  all  sums  received 
in  respect  of  dividends  on  shares  declared  since  the  tes- 
tator's death  formed  part  of  the  income  of  his  estate. 

(a)  Ex  relatione.  (b)  Kay,  600. 
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CLAYTON  V.  OWEN. 

June  27, 28. 
DECREE  had  been  made  in  January^  1862,  for  The  13  &  14 
the  administration  of  the  estate  of  the  testator,  8.2(1850),' 

Otorge  Owen,  who  died  in  1861.  prohibiu  aawi- 

ranees  in 
Friendly  So- 

It  appeared  from  the  certificate,  that  the  testator  ^^'^^  ^^^^ 

effected  a  policy  of   assurance  on  his  own    life,  in  fonneracts 

The  National  Provident  Institution,  dated  the  26th  of  JSeh'pr^ibt. 

October,  1852,  in  the  sum  of  499/.  19*.,  which  was  made  tion.    Held, 

payable,  on  his  decease,  to  his  widow  Ann  Owen,  and  |.^ce  for  499^ 

if  there  should  be  no  such  widow,  then  to  the  executors,  effected  "ubse- 

...  .  *.    ,  r^t  quently(1852) 

admmistrators  or  assigns  of  the  assurer.     The  testator  in  a  society  es- 

paid  the  premiums  on  the  policy  down  to  his  death  on  JS^^fo^er"^*' 

the  \bi\io{  December,  1861 ;  the  Defendant,  iinn  Owen,  Friendly  So- 

his  widow,  survived  him  and  proved  his  will.  was  validV 

The  question,  whether  the  money  secured  by  this 
policy  formed  part  of  the  outstanding  personal  estate  of 
the  testator,  or  belonged  to  the  Defendant,  Ann  Owen, 
absolutely,  was,  at  the  request  of  the  Plaintiff,  reserved 
for  the  consideration  of  the  Court.  The  estate  was  in- 
solvent, the  assets  being  only  sufficient  to  pay  ten 
shillings  in  the  pound  on  the  testator's  debts,  and  a 
balance  of  1,111/.  65.  was  found  due  from  the  executrix. 

The  National  Provident  Institution  was  established 
under  the  provisions  of  the  10  Geo.  4,  c.  66,  and  the 
4  &  6  Will.  4,  c.  40,  and  the  policy  was  granted  in 
accordance  with  the*  powers  contained  in  these  acts, 
which  were  passed  to  encourage  parties  to  provide  for 
their  families.  By  the  10  Geo.  4,  c.  66,  s.  2  (The 
Friendly  Societies  Act),  it  was  enacted,  that  it  should  be 

lawful 
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1862.  lawful  for  any  number  of  persons  in  the  United  King^ 
dom  to  establish  a  society  for  the  purpose  of  raising,  by 
subscriptions  of  the  members  or  by  voluntary  contribu- 
tions or  donations,  ''a  stock  or  fund  for  the  mutual  relief 
and  maintenance  of  all  and  every  the  members  thereof, 
their  wives  or  children,  or  other  relations,  in  sickness, 
ia&Qcy^  advanced  age,  widowhood  or  any  other  natural 
state  or  contingency,  whereof  the  occurrence  19  suscep- 
tible of  calculation  by  way  of  average." 

By  sect.  37,  no  assurance,  instrument  or  document 
made  in  pursuance  of  the  act  is  liable  with  any  stamp 
duty. 

The  3  &  4  Vict.  c.  73,  s.  I  (1840)  provided,  that  the 
exemption  from  stamp  duty  should  not  extend  to  cases 
where  the  sum  to  be  assured  to  any  individual,  or  to  any 
person  nominated  by  or  to  claim  under  him  or  her, 
should  exceed  the  sum  of  200/. 

The  13  &  14  Vict,  c  115,  s.  1  (1850)  ''An  Act  to 
consolidate  and  amend  the  Laws  relating  to  Friendly 
Societies"  repealed  the  previous  acts,  subject  to  the 
following  provisoes : — ''  Provided  nevertheless  that  such 
repeal  shall  not  invalidate  or  affect  anything  which  has 
been  done  before  the  passing  of  this  act,  in  pursuance  of 
any  of  the  said  acts.  Provided  also,  that  the  provisions 
of  the  said  acts  (except  as  hereinafter  provided),  shall 
continue  in  force  as  to  all  societies  established,  under 
any  or  either  of  them,  before  the  passing  of  this  act" 

Sect.  2  enacted,  ''  that  it  should  be  lawful  for  any 
number  of  persons  to  establish  a  society  or  branch  of 
the  same,  under  the  provisions  of  this  act,  for  the  pur- 
pose of  raising,  by  voluntary  subscriptions  of  the  mem- 
bers thereof,  with  or  without  the  aid  of  donations,  a  fund '' 

for 
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for  (unoDgst  other  objects)  ^*  insuring  a  mm  of  money  1862. 
to  be  paid  on  the  death  of  a  member  to  the  widower  or 
widow  of  a  member^  as  the  case  might  be ;  or  to  the  child 
-or  to  the  executors,  administrators  or  assignees  of  sach 
.member/' &c.,  &;c.,  '' subject  always  to  the  restrictions 
hereinafter  enacted  in  that  behalf."  It  then  provided, 
''that  it  should  not  be  lawful  for  any  society  established 
under  that  act  to  assure  the  payment,  to  or  on  the  death 
of  any  member,  or  on  any  contingency,  or  for  any  of  the 
purposes  for  which  the  payment  of  sums  might  be  as- 
sured under  this  act,  of  any  sum  exceeding  lOOi.,"  &c. 

By  sect.  45,  it  is  enacted,  ''  that  nothing  in  the  said 
acts  now  in  force  relating  to  friendly  societies  should  be 
construed  to  extend  to  grant  any  exemption  from  stamp 
duty  to  any  friendly  society  enrolled  or  certified  under 
the  said  acts  which  shall,  after  the  passing  of  this  act, 
assure  the  payment,  to  or  on  the  death  of  any  member 
or  on  any  contingency  or  for  any  purpose  to  which  the 
payment  of  sums  may  be  assured  under  this  act,  of  a  sum 
exceeding  lOOZ." 

Sect.  46  enacts,  "  that  every  society  duly  enrolled  or 
•certified  under  any  act  hereby  repealed,  which  shall  not 
after  the  passing  of  this  act  assure  the  payment,  to  or 
•on  the  death  of  any  member,  or  on  any  contingency  or 
for  any  purpose  for  which  the  payment  of  sums  may 
be  assured  under  this  act,  exceeding  100/.  or  an  annuity 
exceeding  30/.  per  annum,  or  any  sum  in  sickness  ex- 
ceeding twenty  shillings  per  week,  shall  enjoy  all  the 
exemptions  and  privileges  in  this  act  conferred  upon  any 
society  established  under  the  provisions  of  this  act." 

Mr.  Selwyn  and  Mr.  Kay  for  the  Plaintiff.  The 
policy  of  assurance  forms  part  of  the  testator's  assets. 
The  testator  paid  for  it,  and  it  belonged  to  him.    There 

was 
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was  no  asBignment  of  it,  and  no  power  of  attoraey  to 
receive  the  money.  Nobody  but  the  person  from  whom 
the  consideration  moved  could  sue  upon  the  policy,  and 
the  wife  could  not  have  recovered  the  money  except  as 
executrix ;  she  must  therefore  hold  it  in  that  character. 
The  widow  was  a  mere  volunteer  and  even  if  the  testator 
had  intended  her  to  have  the  policy,  the  gift  was  im- 
perfect and  unavailing. 

Secondly,  the  policy  is  not  within  the  Friendly 
Societies  Act,  the  13  &  14  Vict.  c.  116  (1850),  limiting, 
by  the  2nd  section,  the  sums  assured  to  100/.  The 
policy  was  effected  in  1R52,  after  the  passing  of  the  last 
act.  It  is  not  a  valid  policy,  so  as  to  confer  a  right  on 
the  widow. 

Thirdly,  the  settlement  of  the  policy  on  the  wife  was 
void  under  the  13  JEliz.  c.  4,  for  the  testator  was  in* 
solvent,  the  policy  was  effected  in  order  to  defeat  and 
delay  his  creditors,  and  the  money  to  be  recovered 
may  be  considered  the  fruit  of  the  last  payment  of  the 
premium. 

They  cited  Meeh  v.  KeUleweU(a);  Fletcher  v. 
Fletcher  (Jb)  \  Smith  v.  Asht(m{c)\  Gosling  v.  Gm- 
ling  (d) ;  Jefferys  v.  Jefferys  (e) ;  Price  v.  Easton  (/). 

Mr.  C  M.  Roupell  for  another  creditor. 

Mr.  Cole  and  Mr.  Righy  for  the  widow.  Nothing 
remained  to  be  done  to  complete  the  widow's  right,  and 
she  might  have  sued  under  these  acts.  The  policy  was 
payable  to  her,  and  if  the  society  had  paid  her  the 
money,  it  would  be  a  strict  compliance  with  the  require- 
ments 

(o)  1  Hflrc,464;  1  PA*//.  342.  (</)  3  Drew.  335. 

(6)  4  Hare,  67.  (e)  Cr.if  Ph.  138. 

(c)  1  Ch.  Cat.  264.  (/)  4  Bam.  if  Ad.  433. 
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ments  of  their  coDtract,  and  if  they  had  been  afterwards        1862. 
sued  by  the  executors  (supposing  the  widow  not  to  have 
been  executrix),  the  society  might  have  pleaded  the 
former  payment,  and  it  would  have  been  a  good  defence. 

Secondly,  the  13  &  14  Vict.  c.  115,  only  applies  to 
societies  subsequently  established ;  but  this  had  been 
established  previously.  The  42nd  sect,  shews  that  where 
it  is  intended  to  restrict  the  powers  and  privileges  of 
societies  established  previous  to  the  passing  of  that  act, 
it  is  done  by  express  exactment ;  and  the  46th  section 
recognizes  the  right  of  the  old  societies  to  effect  assur- 
ances beyond  100/. 

Thirdly,  none  of  the  debts  now  owing  were  due  at  the 
date  of  the  policy,  and  it  does  not  appear  that  the  tes- 
tator was  insolvent,  except  at  his  death.  Therefore,  the 
13  JEliz.  c.  4,  does  not  apply.  In  Jenkyns  v.  Vaughan{a\ 
the  premiums,  as  in  this  case,  were  paid  down  to  the 
testator's  death. 

Mr.  Selwyn  in  reply.  The  effect  of  the  consolidated 
act  of  parliament  was  to  make  all  previous  policies 
exceeding  100/.  valid,  but  to  make  all  those  sub- 
sequently entered  into  subject  to  the  provisions  of  the 
consolidated  act.  The  affidavit  of  the  widow  says,  that 
the  testator  was  at  the  time  solvent,  and  continued 
solvent  down  to  1860,  that  means  he  was  insolvent  in 
1860.  The  testator  might  have  surrendered  the  policy, 
or  have  sold  it  to  a  stranger,  and  therefore  it  formed 
part  of  his  estate. 


The  Master  of  the  Rolls. 

The  perusal  of  the  acts  of  parliament  satisfies  me  that      Jtme  28. 

the  insurance  was  duly  authorized  by  them,  and  that 

there 
(a)  3  Drew.  419. 

VOL.  XXXI — II.  U 
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there  ia  notbUig  in  them  whicb  prevents  ihe  policy  from 
being  a  yalid  and  subsisting  policy.  It  is  not  disputed 
^at  there  is  notbiiig  in  the  two  first  actuCthat  is,  the  10 
Qeo.  4,  c.  36,  and  4  &  5  Will.  4,  c.  40)  to  prevent  this 
assurance  being  made  in  favor  of  the  wife.  The  3  &  4 
Vict,  c.  73,  revoked  the  exemption  of  stamp  duty  when 
the  sum  assured  exceeded  200/.,  and  this  was  the  only 
effect  which  it  produced. 

Then  came  the  13  k  14  Vict.  c.  115,  passed  in  1860, 
which  revoked  the  former  acts;  but  it  provides  that 
"  except  as  thereinafter  provided,"  they  "  shall  continue 
in  force  as  to  all  societies  established  under  any  or  either 
of  them  before  the  passing  of  this  act."  It  prohibits  an 
insurance  beyond  100/.  as  to  ai^y  society  '*  established 
under  this  act."  From  this  it  is  argued,  tl^at  ^iu  policy, 
being  made  subsequently,  was  not  valid  and  could  only 
be  m^de  for  100/.  It  is  also  said,  that  an  assurance  for 
500/.  might  effectually  be  made  by  five  policies,  but  I 
entertain  very  considerable  doubts  of  that;  as  it  would 
obviously  be  a  mere  colorable  evasion  of  the  act 

But  I  am  of  opinion  that  this  part  of  the  act  only 
applies  to  cases  in  which  the  society  is  established 
under  the  13  k  14  Vict.  c.  115.  It  is  not  disputed 
that  this  company  was  enrolled  under  the  first  two  acts, 
and  under  the  clause  called  to  my  attention,  it  is  clear, 
that  although  these  acts  repeal  the  previous  acts,  it 
leaves  unaffected  assurances  in  societies  established 
under  the  previous  acts. 

The  part  of  the  2nd  clause  which  precedes  this  pro- 
viso limiting  the  amount  to  be  insured  is  simply  enabling; 
then  comes  the  exception,  that  it  shall  not  be  lawful  for 
any  society  established  under  this  act  to  assure  any 
sum  exceeding  100/. 

Of 


CASES  IN  CHANCERY.  4291 

Of  course  it  does  not  repeal  what  had  been  done  1S82. 
under  the  previous  act,  except  so  far  as  limited  by  this, 
and  this  imposes  a  limit  to  the  enabling  clause  and  is 
confined  to  societies  "  established  under  this  act."  Be- 
sides, being  a  disabling  clause,  it  must  be  construed 
strictly,  and  cannot  be  made  to  apply  to  societies  es- 
tablished under  previous  acts.  My  attention  was  called 
to  the  4fith  section.,  which  evidently  shows  the  main- 
tenance of  the  distinction  between  societies  enrdied 
under  previous  acts  and  under  this  act.  It  provides 
^'  diat  every  society  duly  enrolled  or  eertiAed  under  any 
act  hereby  repealed,  which  shall  not,  after  the  passing  of 
this  act,  assure  the  payment  to  or  on  the  death  of  any 
member,  or  on  any  contingency,  or  for  any  purpose  for 
which  the  payment  of  sums  may  be  assured  under  this 
act  exceeding  100/.,  or  an  annuity  exceeding  30/.  per 
dmnum^  or  any  sum  in  sickness  exceeding  20^.  per  week, 
shall  enjoy  all  the  exemptions  and  privileges  in  this 
act  conferred  upon  any  society  established  under  the 
provisions  of  this  act." 

In  following  the  provisions  of  this  section,  it  appears 
that  the  societies  enrolled  under  previous  acts  may  enjoy 
all  the  exemptions  and  privileges  under  this  act  on  cer- 
tain conditions,  namely,  that  it  shall  not,  after  that  act, 
assure  sums  exceeding  100/.  From  this  I  infer  that  they 
might  either  enjoy  the  privileges  conferred  by  the  pre- 
vious act  or  adopt  this,  and  this  makes  more  certain 
that  which  appears  to  be  sufficiently  clear  from  the  pre- 
vious act 

I  am  therefore  of  opinion  that  the  other  question  does 
not  arise,  but  that  the  widow  is  entitled  to  the  sum. 

The  money  had  better  be  paid  into  Court  in  part  dis- 
charge of  the  balance  found  due  from  the  executrix. 

u2 
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1862. 


March  5,  6»  7. 

A  Defendant  it 
liable,  in 
equity,  to  ac- 
count for  the 
profits  made  by 
the  user  of  a 
PlaintifTs 
trade  mark, 
though,  at  the 
time  of  the 
user,  he  may 
have  been 
ignorant  of  the 
rights  and  of 
the  existence 
of  the  Plaintiff, 
and  notwith- 
standing that, 
to  entitle  him 
to  recover  da- 
mages at  law, 
it  may  be  ne- 
cessary to 
prove  a 
acienier. 


CARTIER  V.  CARLILE. 

ri^HE  object  of  this  suit  was  to  restrain  the  user  of  a 
trade  mark  on  cotton  labels,  and  for  an  account 
of  cotton  sold  with  such  labels. 

The  Plaintiff  Cartier  was  a  cotton  manufacturer  in 
Paris,  carrying  on  trade  under  the  style  of  "  Cartier, 
Bresson  Brothers.**  The  firm  had  been  accustomed  to 
manufacture  embroidery  cotton,  which  was  called  "cross 
cotton,**  from  the  labels  being  in  the  form  of  a  cross,  or 
having  a  cross  as  a  device  thereon.  The  labels  (as  de- 
scribed by  the  bill)  were  on  a  colored  ground,  with 
figures,  letters  and  words  '*  and  the  mark  of  a  cross 
printed  thereon  in  yellow  or  gold  color.''  The  letters 
on  the  left  and  the  figures  on  the  right  side  of  the 
upper  part  of  the  cross  on  such  labels  indicated  the  de- 
gree of  fineness  of  the  cotton.  The  letters  C  J?.,  placed 
the  one  on  the  left  and  the  other  on  the  right  of  the 
lower  part  of  the  cross  on  the  small  labels,  indicated 
"  Cartier  Bresson,*'  the  name  of  the  firm  under  which 
the  Plaintiff  carried  on  business,  and  the  words  "  i 
Broder  a  la  Croix"  at  the  lower  part  of  the  small  labels, 
were  intended  to  designate  the  character  of  the  cotton. 
It  was  alleged  that  the  object  of  the  whole  of  the  label 
was  to  make  the  cotton  manufactured  by  the  Plaintiff 
easily  distinguishable  from  that  manufactured  by  others. 


There  was  a  considerable  sale  of  the  Plaintiff's  cotton 
in  England.  It  appeared  that  the  Defendants  Cartile, 
Sons  ^  Co.  had  manufactured  and  sold  cotton  with 

labels 
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labels  similar  to  those  of  the  PiaintiiFy  changing  the  1862. 
C  JB.  to  C  S.,  bat  according  to  the  evidence  they  had  ^-*n^^/ 
done  so  in  ignorance  of  the  Plaintiff's  rights.  Oamier 

Carlisle. 
As  to  this,  the  Defendants  in  their  answer  stated  as 
follows : — 

"  We  have,  in  the  course  of  our  business,  manufac- 
tured various  sorts  of  linen  and  cotton  threads  for  sewing, 
embroidery  and  flowering  purposes.  These  have,  at 
different  times,  been  made  up  with  various  labels, 
tickets  and  wrappers,  the  embroidery  cotton  in  par- 
ticular, sometimes  having  labels  on  the  skeins,  dozen 
pounds  or  grosses  and  sometimes  not,  and  sometimes 
having  wrappers  without  labels,  but  having  devices 
printed  on  such  wrappers,  and  sometimes  without  either 
labels  or  devices,  the  mode  of  doing  up  such  cotton 
and  the  use  of  labels  being  dependent  upon  the  require- 
ments of  the  trade  and  the  orders  of  our  customers. 
It  is  in  the  ordinary  course  of  trade,  for  us  and  other 
manufacturers  of  the  same  kind  of  goods  to  receive 
orders  to  make  up  goods  according  to  sample.  The 
samples  sent  are  generally  accompanied  by  labels  of 
various  kinds,  with  or  without  devices  or  names,  as  it 
may  happen.  When  we  know  or  have  reason  to  believe 
that  the  devices  or  names  so  sent  to  us  are  the  property 
of  some  person  other  than  the  person  sending  us  the 
order,  our  invariable  practice  has  been  and  is,  at  once  to 
refuse  to  execute  the  order.  We  first  heard  of,  saw  and 
knew  of  labels  for  embroidery  cotton  having  the  device 
or  cross  in  the  Spring  or  Summer  of  1866,  when  we 
received  an  order  from  Robert  Barbour  Sf  Brothers^ 
Manchester^  for  embroidery  cotton  according  to  samples, 
&c.,  &c.»  &c.  Both  sets  of  labels  bore  the  device  of  a 
cross  and  were  similar  to  the  labels  described  in  the 
Plaintiff's  bill.     We  executed  the  order  so  given  us  ; 

we 
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1862.  we  did  not  then  know  that  the  Plaintiff  claimed  any 
property  in  snch  labels,  we  not  baving  any  knowledge 
of  the  Plaintiff.  We  believe  the  labels  bo  senft  to  us 
were  common  trade  marks,  open  to  the  use  of  all  houses 
in  the  trade,  and  that  the  device  of  a  cross  was  a  device 
which  might  be  used  by  any  one,  either  with  or  without 
initial  letters  or  other  inscription  in  connexion.  tberewKfa, 
a;id:  believing  this,  we,  from  the  time  of  receiving  such 
samples^  until  the  month  of  J^une^  1861,  adopted  and 
made  use  of  such  labels,  substituting  thereon  the  initials 
C  J.  and  C  S,  §f  Co*,  or  any  other  letters  that  were 
asked  fpr  by  the  persons  sending  in  orders,  for  the 
initial  of  the  sample  labels  so  sent  to  us.  We  made  use 
of  such  labels  in  connection  with  the  cotton  so  manu- 
factured by  us,  to  distinguish  such  cotton  from  other 
sorts  of  cotton  also  manufactured  by  us,  and  we  manu- 
factured the  cotton  to  which  we  attached  such  labels 
believing  that  the  same  would  suit  the  English  market. 
The  mode  in  which  such  embroidery  cotton  was  done 
up  in  skeins  and  wrappers,  and  the  way  in  which  the 
said,  labels  were  attached  to  such  skeins  and  wrappers, 
was  similar  to  that  which  the  Plaintiff  states  to  have 
been  the  mode  adopted  by  him  in  doing  up  the  different 
kinds  of  embroidery  cotton  manufactured  'by  him,  but 
such  mode  was  not  adopted  by  us  in  imitation  of  the 
Plaintiff,  of  whom  we  knew  nothing  until  the  filing  of 
the  Plaintiff^s  bill,  or  with  the  desire  of  profiting  by 
the  reputation  which  had  been  acquired  by  embroidery 
cotton  bearing  such  labels,  but  from>  our  following  the 
mode  of  making  up  of  the  samples  so  sent  us  by  Robert 
Barbour  ^  Brothers,  which  mode  we  found  to  be  conve- 
nient ftnd>  as  we  believe,  adapted  to  the  English  market" 

In  a  subsequent  passage  the  Defendants  said — ''After 
the  adoption  by  us  of  the  labels  so  sent  to  us  as 

samples 
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samples,  we  sold  embroidery  cottOD  with   the  labels        I862L 
adopted  by  us,  and  we  used  such  labels  to  distinguish      ^"^^^^ 
different  kinds  of  cotton  manufaictured  by  us.    We  did  r. 

not  undi^rstand  such  labels  to  distinguish  the  three  sorts 
of  th^  Plaintiff's  cross  cotton.  We  understaiid  the  lalbels 
and  wrappers  sent  to  us  as  samples  to  designate  difierent 
sorts  of  cotton  used  for  embroidery.  We  did  not  under* 
stand  such  labels  and  wrappers  to  designate  the  Aianu- 
facture  of  the  Plaintiff  or  of  any  firm  or  persons  or  person 
in  particular  having  the  sole  and  exclusive  right  to  use 
such  lubels  and  wrappers.  We  did  not  consider  the 
cotton  distinguished  by  such  several  iabelis  at)d  enclosed 
in  sueh  wrappers  to  be  the  itaanufkcture  of'  any  personet 
6t  person  in  particular.  The  initials  on  such  labels 
might  be  those  of  the  name  or  names  of  maiiufatturers, 
or  might  represent  the  name  of  some  person  giving  an 
order  to  a  manufacturer  to  make  up  such  cotton  with 
those  particular  labels,  and  we  Considered  that  the  labeb 
were  then  adopted  by  the  trade  in  general  as  dis- 
tinguishing a  particular  sort  of  cotton.^' 

In  their  affidavit  the  Defendants  stated  as  follows: — 

''  Id  using  the  labels  in  question,  we  did  so  without 
kno^^itig,  or'  having  any  reason  to  believe  or  suspect, 
that  the  same  were  the  trade  mark  of  the  Plaintiff,  or 
of  atiy  person  whomsoever,  or  without  any  intention 
whatever  of  appropriating  to  ourselves  any  benefit  or 
advantage  whatever  belonging  to  the  Plaintiff  or  any 
other  person.  It  was  not  until  the  proceedings  in  this 
cauto  that  we  had  any  knowledge  or  information  what- 
ever as  to  the  Plaintiff^s  right  or  claim,  or  of  his  ever 
having  asserted  any  such  right  or  claim." 

An  injunction  had  been  granted  upon  an  interlocutory 
application,  and  the  cause  now  came  on  for  heariilg. 

Mr. 
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Mr.  Selwyn  and  Mr.  Elderton  for  the  Plaintiff. 

Mr.  Follett  and  Mr.  C.  Hall,  for  the  Defendants. 
No  decree  to  accoant  for  the  profits,  if  any,  made  by 
the  user  of  the  labels  can  be  made  against  the  Defen- 
dants. Their  case  is,  that  they  were  ignorant  of  the 
existence  of  the  Plaintiffs  and  of  their  business,  and  of 
their  using  these  labels;  that  the  labels  had  been  first 
used  by  the  Defendants  several  years  ago,  in  consequence 
of  receiving  orders  from  a  customer  of  theirs  to  manu- 
facture for  them  cottons  with  the  labels  complained  of, 
which  order  they  executed,  and  that  they  have  since 
used  similar  labels,  varrying  them  by  altering  the  initials 
sometimes  to  C  «/.  or  C.  S.  Sf  Co.,  or  otherwise  as 
might  be  required  by  their  customers.  The  Defendants 
believed  that  the  labels  were  used  merely  to  describe  a 
certain  description  of  cotton  in  the  market,  and  that 
they  were  neither  the  trade  marks  of  the  Plaintiffs,  nor 
of  any  other  person  or  firm,  and  as  soon  a&  they  heard 
of  the  Plaintiffs'  claim,  which  was  only  on  the  filing  of 
the  bill,  they  at  once  desisted  from  using  the  labels. 
This  being  so,  there  was  no  intentional  deception,  and 
no  fraud  in  the  user  by  the  Defendants  of  the  labels. 
Milling  ton  v.  Fox  {a)  was  the  first  case  in  which  the 
Court  interfered  where  there  had  been  no  intentional 
deception  or  fraud ;  per  Lord  Langdale,  Perry  v.  True-- 
fitt  (&).  In  that  case,  however,  no  account  of  profits 
was  actually  directed,  and  it  is,  therefore,  no  decision 
that  this  Court  wiU  grant  an  account  in  such  cases. 
The  remedy  in  equity  is  only  ancilliary  to  the  legal  right 
to  recover  ;  Motley  v.  Downman  (c) ;  Farina  v.  Silver- 
lock  (d).  The  legal  right  to  recover  is  by  an  action  of 
deceit,  founded  on  the  scienter  and  fraud  of  the  Defen- 
dant; 

(a)  3  JMy/.  Sf  Cr,  338.  (c)  3  MyL  *  Cr.  14. 

(b)  G  Beav.  p.  73.  (d)  6  De  O.,  3f.  ^  G.  214. 
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dant;  Farina  v.  Siherlock  (a) ;  Welsh  ▼.  Knoti  (b). 
The  law  is  clearly  so  laid  dowD  in  the  summing  up  of 
the  Lord  Chief  Justice  in  Crawihay  v.  Thompson  {c\ 
and  Farina  ▼.  Siherloch  (d).  Here  there  is  no  scienter 
on  the  part  of  the  Defendant,  and  **  no  fraudulent  in- 
tention of  supplanting  the  Plaintiff/'  and,  therefore,  the 
Plaintiff  cannot  recover  in  an  action  at  law.  If  he 
cannot  recover  at  law,  he  ought  not  to  recover  in  equity. 
If  MiUington  v.  Fox  has  established,  that  in  such 
cases  an  injunction  may  be  awarded  to  restrain  future 
interference,  after  knowledge  brought  home  to  the 
Defendant,  the  Court  may  be  bound  to  make  such  a 
decree  here,  but  that  case  is  no  authority  for  carrying  the 
equitable  remedy  to  the  extent  of  giving  the  Plaintiffs 
damages,  in  the  shape  of  an  account  of  profits,  which 
he  could  not  recover  at  law ;  Baily  v.  Taylor  (e). 


1862. 


The  Mastbr  of  the  Rolls. 

The  more  I  consider  this  case  the  more  I  am  confirmed 
in  the  view  I  took  with  respect  to  the  decided  cases.  I 
consider  the  rule  at  law  and  in  equity  to  be  the  same. 
The  first  question  which  arises  in  all  these  cases  is  one 
of  fact,  and  is,  whether  the  mark  used  by  the  Defend- 
ants is  a  colorable  imitation  of  a  genuine  trade  mark  of 
the  Plaintiff?  That  is  a  question  to  be  determined  at 
law  by  a  jury,  and  in  equity  by  the  Judge.  If  it  be 
found  that  the  trade  mark  used  by  the  Defendants  is  not 
a  colorable  imitation  of  the  genuine  mark,  the  whole 
thing  is  at  an  end,  there  is  no  imitation  and  the  person 
may  go  on  using  it,  and  that  is  what  in  Crawshay  v. 
Thompson  (/)  was  decided  by  the  jury. 

But 


(a)  1  K.  ^  J.  p.  515. 
(6)  4  K.*  J.  p.  751. 
(r)  4  M.^  Gr.  p.  363. 


(<0  4  JT.  4*  J'  651. 

(e)  1  Atis.  4-  Af.  73. 

(f)  4  Man.  *  Gr.  357. 
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But  it  it  be  found  tfaat  there  has  beeli  a  coldr&bl^ 
ioiitation  of  a*  trader  mark,  it  follb^s  that  tHe  person 
ttiaking  it  intended  io  imitate  the  geihiine  trade  miltk 
belonging  to  some  inditidual,  though  he  might  not  htive 
known  his  name  or  anything  about  the  person  Io  whom 
it  belonged. 

In  all  thede  OBts^s,  there  must  be  impnted  to  a  person 
imitating  a  trade  mark  a  diesire  to  gain  the  advantages 
which  are  attached  to  the  use  of  that  particular  trade 
mifrk,  and  which  is  the  private  property  of  another 
person.  It  follows  that  equity  will  restrain  the  further 
use  of  the  thide  mark  by  the  person  imitating  it,  and  will 
make  him  stccount  for  such  advantage,  if  any,  as  he  may 
have  derived  from  its  u^er.  That  is  the  principle  which 
is  laid  down  in  Mitluiffton  v.  Fox  (a),  and  if  that  prin- 
ciple were  not  followed,  it  would  lead  to  serious  con- 
sequences. A  man  by  carefully  abstaining  from  inquiring 
whose  trade  mark  he  was  imitating,  and  by  refusing  to 
hear  anything  about  it,  might  escape  from  all  liability. 

I  am  of  opinion  that  the  liability  to  aceoutat  for  the 
profits  is  incident  to  the  injunction,  and  that  the  fact  of 
the  Defendant  not  knowing  to  whom  the  trade  mark  he 
copies  belbngs,  does  not,  in  the  slightest  degree,  aSbct 
the  right  of  the  owner  to  an  injunction  and  to  an  accooilt 
of  the  profits,  as  soon  as  he  ascertains  that  it  is  imitated 
and  used* 

I  am  therefore  of  opinion,  in  this  case,  that  the 
injunction  must  be  made  perpetual  and  that  there  must 
be  the  usual  account,  but,  as  I  have  stated,  I  do  not  pro- 
pose, in  taking  the  account  in  Chambers,  to  make  the 
Defendants  account  for  every  species  of  profit  during 

the 
(«)  3  Myl.  ^  Cr.  338. 
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the  last  firix  years,  but  I  shall  consider  haw  mudi  of  the 
profits  are  properly  attributable  to  the  user  of  the  Plain- 
tiff's trade  mark.  That  however,  is  a  question  to  be 
disposed  of  in  Chambers.  C«wlb. 

Son^-^Reg.  Libi  1863,  A,,fel.50^i  tee  Edeiiicne  v.BdeUtonef 
L.  C,  28<A  January,  1863. 


CAWtfSS 


THOMAS  V.  WILBERFORCE. 

jAoy  5* 
rpHE  testator,  Richard  Thomas,  by  bis  will,  devised  Gift  of  rendue 
^      his  real  estate  to  trustees  for  sale,  and  to  hold  the  jJn'i^^^e^te^ 
produce  thereof  and  of  his  residuary  personal  estate  in  '^.  for  life,  and 
trust,  as  to  one-third  for  his  son  John  Harrison  Thomas  ^^q^  in  i^iMt 


absolutely,  and  as  to  the  one  other  third,  in  trust  for  ^<>',*?  ***[ 

and  daogblen 
such  of  the  children  of  his  late  son  Richard  as  should  who  should 

attain  twenty-one,  and  to  hold  the  remaining  third  part  ■^*^"  *Tu"*^" 

in  trust  for  the  testator's  daughter  Sarah^  the  wife  of  with  a  power 

William  Walker,  for  life.    The  testator  then  proceeded  U|^^Ji*! 

thus: — **and  immediately  after  the  decease  of  my  said  come  or  fund" 

daughter,  as  to  as  well  the  capital  of  the  said  one-  tenance  or 

third  part  or  share  as  the  annual  income  thenceforth  "^'****". 
\        ^        .  during  their 

to  accrue  due  for  the  same,  m  trust  for  the  son  or  «•  minoritv :" 

daughter,  if  only  one,  or  all  the  sons  and  daughters,  if  ^^^^^ 
more  than  one,  of  my  said  daughter,  who,  either  before 
or  after  her  decease,  shall  attain  the  age  of  twenty-two 
years,  such  sons  and  daughters,  if  more  than  one,  to 
take  in  equal  shares.  But  if  no  such  son  or  daughter 
shall  attain  that  age,  then  in  trust,  as  to  one  moiety  or 
equal  half  part  thereof,  for  my  said  son  John  Harrison 
Thomas,  his  executors,  administrators  and  assigns,  and 
as  to  the  other  moiety  or  equal  half  thereof,  upon  the 
trusts  and  fbr  the  ends,  intents  and  purposes,  and  gene- 
rally in  such  manner  as  is  hereinbefore  declared  con- 
cerning the  one-third  part  of  my  said  residuary  personal 

estate, 
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1862.       estate,  given  to  or  in  favor  of  the  children  of  my  said  late 
^"^^^'^^      son  Richard  Thomas.     I  empower  the  executors  for  the 
"•!***      time  being  of  this  my  will,  during  the  minority  of  my 
WiLBBBFOBCB.  gaid  grandchildren,  to  apply  the  whole  or  such  part 
as  they  shall  think  fit  of  the  annual  income  or  fund  to 
which  each  such  grandchild  shall  be  entitled,  in  or  to- 
wards the  maintenance  and  education,  or  otherwise  for 
the  benefit  of  such   grandchild.     I  appoint   the   said 
Henry  Wilberforce  and  John  Harrison  Thomas  execu- 
tors of  this  my  will." 

The  testator  died  in  August ^  1869,  leaving  both  real 
and  personal  estate. 

His  daughter  Sarah  Walker  was  still  living  and  had 
one  child  only,  viz.,  the  Defendant  John  Richard  Wal- 
ker^ who  was  born  in  1856. 

The  Plaintiffs,  the  children  of  the  deceased  son  Rich- 
ardf  submitted  that  the  bequest  of  one-third  part  of  the 
testator's  residuary  personal  estate,  and  other  moneys,  'Mn 
trust  for  the  son  or  daughter,  if  only  one  or  all  the  sons 
and  daughters  of  the  said  testator's  daughter  Sarah 
Walker,  who,  either  before  or  after  her  decease  shall  at- 
tain the  age  of  twenty-two  years,"  was  wholly  void  for 
remoteness,  and  that  such  part  thereof  as  was  pure  per- 
sonal estate  was  divisible  amongst  the  testator's  next 
of  kin,  and  so  much  as  consisted  of  real  estate  belonged 
to  the  testator's  heir  at  law. 

Mr.  Follett  and  Mr.  W.  W.  Cooper  for  the  Plaintiff. 
The  bequest  after  the  life  interest  to  the  sons  and 
daughters  who  shall  attain  the  age  of  twenty-two  years 
is  void  for  remoteness ;  Leake  v.  Robinson  (a) ;  Courtier 
Y.Oram  (&).    The  case  cannot  be  brought  within  Taylor 

V.  Frobisher 

(a)  2  Mer.  363.  (6)  21  Beav.  94. 
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V.  Frobuher  (a),  where  the  distinction  is  drawn  between 

''  vested  "  and  ''  indefeaBibly  vested." 

Thomas 

The  clause  of  maintenance  does  not  vary  the  con-  WiLSEEfoaci. 
struction.     It  is  discretionary;  Vawdry  ▼.  Gedde${b); 
and  it  applies  to  mmority,  making  no  provision  for  a 
child's  maintenance  subsequently  to  his  minority  and 
before  his  attaining  twenty-two. 

Mr.  Hobhouse  for  the  infant  Defendant  Thomas  Rich- 
ard Walker.  First,  this  is  a  case  of  a  residue,  and  ''there 
is  a  great  distinction  between  a  legacy  and  a  bequest  of  a 
share  of  the  residue  given  in  this  way.  Where  a  legacy 
is  given  upon  a  condition,  if  the  residue  is  disposed  of, 
the  legacy  is  given  though  the  conditions  are  not  per- 
formed. In  this  case  the  Court  struggles  against  an  in- 
testacy. The  Court  is  always  liberal,  wherever  it  can  be 
contended  that  payment  merely  is  postponed  on  account 
of  the  age  of  the  party  or  other  circumstances;"  Booth 
V.  Booth  (c).  This  is  not  the  case  of  a  ''  condition  pre- 
cedent, but  a  description  of  the  time  when  the  remain- 
derman is  to  take  in  possession.'* 

Secondly,  this  is  a  mixed  gift  of  realty  and  personalty, 
and  the  Courts  of  Law,  especially,  are  more  inclined  to 
favor  vesting  in  cases  of  real  estate ;  BorastofCs  Case  (d) ; 
Festing  v.  Allen  {e) ;  RiUy  v.  Oamett  (/) ;  Browne  v. 
Browne  (g) ;  Jarman  on  Wills  (A). 

Thirdly,  the  maintenance  and  advancement  clause  out 

of  the  "  income  or  fund"  is  decisive  of  the  question  that 

the  children  had  vested  interests  before  they  attained 

twenty-two. 

The 

(a)  5  De  G.  4-  Sm.  191.  (/)  ^  Be  G.  if  S.  629. 

(6)  1  Ktisf.  4-  Myl.  203.  (g)  3  Sm.  ^  G.  568. 

(c)  4  VeM.  402--407.  (A)  Vol.  1,  pp.  812,  813  (Srd 

{d)  3  IUp.}9.  edit.) 

(«)  5  Hi.^  fi77. 
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1862.  The  chasm  betwieen  attaining  twenty-one  Bod  twenty- 

^-^'^•^      two  makes  no  difference ;  it  existed  in  Daoin  w.RikBr{a)^ 

9.  where  the  gift  was,  as  the  children  severally  attained 

Wii.MBn»ot.  twenty-five,  and  the  dause  for  maintenance  was  during 

minority  only,  yet  it  was  held  that  the  gift  was  Fested. 

So  in    EUarriion  v.  Grinnjoood(i);  and  see  Chamhen 

y.OMwm{e). 

Mr.  Baihurst  for  the  trustees  and  executors  of  the 
will. 

The  Master  of  the  Rolls. 

I  cannot  read  this  as  a  vested  gift,  and  I  cannot  decide 
this  case  in  favor  of  the  infant ;  the  cases  are  too  strong. 
Like  Leake  v.  Robinson  the  age  here  is  part  of  the  de- 
scription of  the  persons  to  take.  This  defect  is  not 
cured  by  any  provision  for  maintenance  in  the  meantime 
for  the  power  is  only  to  apply  such  part  of  the  income 
as  the  executors  shall  think  fit  **  during  the  minority/' 
leaving  a  gap  between  twenty-one  and  the  time  when 
they  attain  the  age  descriptive  of  the  class  entitled  to 
the  legacy,  and  the  attainment  of  which  is  made  a  con- 
dition before  the  legacy  becomes  vested.  I  think  this 
case  comes  within  Leake  v.  Robinson^  and  that  the  class 
is  not  ascertained  until  the  persons  composing  it  attain 
''  the  age  of  twenty-two  years." 

I  am  therefore  of  opinion  that  the  bequest  is  too  re- 
mote; therefore  the  gift  of  the  one-third  of  the  residue, 
after  the  decease  of  Sarah  Walker,  in  trust  for  her  sons 
and  daughters,  and  the  limitations  subsequent  thereto, 
are  all  void. 

(a)  5  Beav.  201.  (c)  11  Fet.  1. 

(6)  12  Beav.  192. 

Note.— R^.  Lib.  1862,  B.,/o/.  941. 
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TURNER  V.  BRYANS. 

June  S, 
rpHIS  was  a  special  case.    The  testator  bequeathed  Bequest  to  A. 
^     20,000/.  in  trust  for  bis  daughter  CaroUne  for  Ufe.  ?cSldrel"" 
and  after  ber  decease,  upon  trusts  for  "  such  of  ber  cbild  "i°  *uch  parti, 
or  cbild  ren,"  living  at  tbe  time  of  ber  decease,  ^as  proportions" 
she  migbt  by  deed  or  will  appoint"  [ooiUtiog  tbe  words  ^*  \'^^^ 
parts,  sbares  and  proportions,  manner  and  form],  and  in  default  to  if. 
in  default  of  appointment,  sbe  bad  power  to  appoint  to  ^^j^lli^dor  to 
ber  bnsband  for  life,  apd,  subject  tbereto,  tbe  fund  was  ber  chOdren 
to  be  paid  to  ber  daughter  Agnes  Turner,  ''or  such  of  toaut^oriie 
tbe  ehildren  of  tbe  said  Agnss  Turner,  in  each  parts,  •"  exclusive 
shares  and  proportions,  manner  and  form,  as  she,"  Caro^  to  one  of  se 
line,  should  appoint,  and  in  default  it  was  to  be  paid  ^^'^^'^'^ 
to  Agnee  Turner  for  ber  life,  with  remainder  to  ber 
children  equally. 

The  testator  died  on  the  1st  of  January,  1836,  at 
which  time  Agnes  Turner  had  four  children.  She  after- 
wards had  another  child,  Henry  Turner,  who  was  born 
on  the  24th  April,  1836. 

Caroline  died,  in  1851,  without  having  had  any  child, 
and  by  ber  will  she  appointed  the  S0,000/.  to  Henry 
Turner  alone. 

The  Plaintiff  ir^ry  TVirner  insisted  that  the  20,000/. 
bad  been  well  appointed  to  him  by  the  will  of  Caro- 
line.  The  Defendant,  however,  contended  that  the 
appointment  in  favor  of  Henry  Turner  was  inoperative 
and  void. 

The  question  submitted  for  the  opinion  of  the  Court 
was,  whether  the  appointment  was  good  and  valid. 

Mr. 
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Mr.  Selwyn  and  Mr.  Haddon  for  the  Plaintiflf,  argued, 
firsty  that  the  Plaintiff  was  tit  tgse  at  the  testator's  death, 
and  secondlyi  that  the  power  warranted  an  exclusive 
appointment,  and,  consequently,  that  the  Plaintiff  was 
entitled  to  the  whole  fund. 

Mr.  Lloyd  for  the  trustees. 

Mr.  BdggaUay  and  Mr.  G.  W.  Colt,  for  the  Defend- 
ants, admitted  that  the  Plaintiff  was  in  esse  at  the  death 
of  the  testator;  but  they  argued  that  his  daughter 
Caroline  had  no  power  to  exercise  the  power  in  favor 
of  one  only  of  the  objects,  the  power  being  exercisable 
only  in  favor  of  the  **  children''  in  some  parts,  shares 
and  proportions  to  be  defined  by  her.  They  contrasted 
and  pointed  out  the  difference  between  the  two  powers, 
and  that,  in  the  former,  the  words  ''  parts,  shares  and 
proportions,  manner  and  form"  had  been  omitted. 

The  Master  of  the  Rolls. 
The  Plaintiff  is  clearly  entitled. 


NoTB. — See  Sugden  an  Powers,  Ch,  6,  «.  5 ;  Liefe  ▼.  Sallingttone, 
1  Mod.  189;  Spring  ▼.  BiUi,  1  Term  Rep.  435  n.;  Tanner  ▼.  Bab- 
bage,  4  L.  /.  (N.  S.)  Ch.  101 ;   WolUn  v.  Tanner,  5  Vei.  218. 
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STEVENSON  v.  ABINGDON. 

May  12,  13. 

rpHE  testator^  Joseph  Mayer ^  by  his  will  dated  in  Aprils  Bequest  by 
•*•      1860,  gave  his  real  and  personal  estate  to  trustees,  (l[!d^end-*°* 
in  trust  to  sell  and  convert,  and  he  directed  them  to  »«*«  from  my 
hold  the  money  as  follows : —  ''In  trust  for  all   and  mother's bro- 
every  my  cousin  or  cousins  (descendants  from  my  father's  ^^^^^  ®"**.  f^ 

,  -       ,     ,         ,  ,       .  VI..  11      **"  )» '^^^^  * 

and  mother  s  brothers  and  sisters)  livmg  at  my  death,  substituted  gift 

who  being  a  son  or  sons  have  attained  or  shall  attain  **).  ^^^  "  >Mue" 
^  of  any  dying 

the  age  of  twenty-one  years,  or  being  a  daughter  or  in  the  testa- 
daughters  have  attained  or  shall  attain  that  age,  or  who  u  [Jue"'to^^ 

have  married  or  shall  marry,  and  such  of  the  issue  living  take  their 

,       ^  .  •  r      •        /J       parents*  shares. 

at  my  death  of  any  cousm  or  cousins  of  mme  (de-  Held,  that 

scendants  as  aforesaid),  who  shall  have  died  in  my  life-  "cousins" 

,         "^  must  be  con- 

time  leaving  issue  living  at  my  death,  as,  being  a  male  strued  <*  first 

or  males,  have  attained  or  shall  attain  the  age  of  twenty-  tha""  issu'e'* 

one  years,  or  being  a  female  or  females  have  attained  or  meant  only  the 

shall  attain  that  age,   or  who  have  married  or  shall  first  cousins, 

marry ;  such  cousin  or  cousins  and  issue,  if  more  than  potwithstand- 

,       .  ,     ,  .  ,  ,      mg  the  testator 

one,  to  take  m  equal  shares,  per  stirpes,  so  that  the  had,  hyacodi- 

issue  of  any  cousin  dying  in  my  lifetime  as  aforesaid  b^*n*^"^f 

shall  take  only  the  share  which  ihe parent  of  such  issue  his  first  cou- 

would  have  taken,  if  living  at  my  death  and  attaining  the  "ncles'iind  " 

age  of  twenty-one  years,  or  being  a  daughter  attaining  a«n^  ^«>ng  •'! 

that  age  or  marrying."  not  possibly 

have  any  other 
first  cousins. 
The  testator  made  a  codicil  on  the  26th  of  June,  1860, 

whereby  he  bequeathed   annuities   to  JUary  Bromley, 

Martha  Mayer,  Elizabeth  Shelly,  Hannah  Wilson  and 

others,  and  legacies  to  John  Ridgway,  Edward  John 

RiJgway,  and  to  William  Ridgway,  with  remainder  to 

VOL.  XXXI — II.  X  his 
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1862.       his  children  (except  the  said  Edward  John  Ridgway)^ 

^■^'^^      and  to  other  persons. 
Stbtensom 

V. 

Abihodon.  He  also  made  certain  devises,  and  proceeded  as  fol- 
lows : —  ''I  declare  that  the  said  John  Ridgway,  William 
Ridffway  and  his  child ren,  Edward  John  Ridgway^ 
Mary  Bromley y  Martha  Mayer j  Elizabeth  Shelly,  and 
Hannah  Wilson  shall  not  be  entitled,  as  cousins  or  issue 
of  cousins,  to  any  share  of  the  moneys  to  arise  from  the 
real  and  personal  estate  devised  and  bequeathed  by  my 
said  will  in  trust  for  sale ;  the  provision  hereby  made  for 
them  being  intended  by  me  to  be  in  lieu  of  all  interest 
to  which  they  might  have  been  entitled  to  under  my 
will." 

The  testator  died  in  1860. 

The  persons  excluded  by  the  codicil  were  first  cousms 
or  cousins  once  removed,  except  Hannah  WUson,  who 
was  not  related  to  the  testator. 

All  the  testator's  uncles  and  aunts  were  dead  at  the 
date  of  his  will,  and  he  had  only  four  first  cousins  then 
living,  all  of  whom  were  named  in  and  excluded  by  the 
codicil. 

A  number  of  first  cousins  had  died  previous  to  the 
date  of  the  will,  leaving  children  and  grandchildren. 

Under  these  circumstances  the  question  was,  as  to 
who  took  under  the  terms  of  the  will. 

Mr.  Selwyn,  Mr.  Bagshawe,  Mr.  Hamilton  Humphreys 
and  Mr.  F.  White  for  grandchildren  of  a  deceased  first 
cousin. 

Mr. 
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Mr.  Folleti,  Mr.  Casson,  Mr.  Baggallay  and   Mr. 

Locock  Webb  for  children  of  deceased  first  cousins. 

Stbtbiiiom 

V. 

Mr.  Baffshawe  in  reply.  A»iMa»oii. 

For  the  children  of  first  cousins,  it  was  argued  that 
**  cooaina  '*  meant  first  cousins  only ;  Stoddari  v.  Nel^ 
son  (a);  the  more  especially  as.  their  issue  were  sub- 
stituted for  them,  and  could  not,  therefore,  be  included 
in  that  term. 

Secondly,  that  ''issue"  must  be  construed  "children  ;** 
Sibley  y.  Perry  (b) ;  and  that  as  the  issue  were  to  take 
their  parent's  share,  the  grandchildren  of  first  cousins 
were  excluded  and  could  not  take  in  competition  with 
their  parents ;  Amson  v.  Harris  {c) ;  Ross  v.  Ross  (rf) ; 
Robinson  y.  Sykes{e);  Pope  y.  Pope(f);  Smith  v. 
HarsfaU(y) ;  Maynard  y.  Wright  (h). 

On  the  other  hand,  it  was  argued,  for  the  grandchildren 
of  deceased  first  cousins,  that  the  word  **  cousins,''  in 
a  popular  sense,  meant  not  only  first,  but  any  other 
cousin  or  cousins  once  or  more  removed.  That  here 
the  expression  was  clearly  used  in  that  extended  sense, 
for,  by  the  codicil,  all  the  testator's  first  cousins  were 
excluded,  and  that,  therefore,  the  gift  to  first  cousins 
would  be  inoperative  if  that  word  were  held  to  be 
restricted  to  first  cousins  only.  Besides,  the  testator 
called  them  ''  descendants,"  and  under  that  term  grand* 
children  or  great  grandchildren  would  take  per  capita; 
Butler  y.  Stratton  (t) ;  Crosley  v.  Clare  {h). 


The 


(a)  6  De  G.,  M.  <J  G.  68.  (f)  14  Bern.  591, 

(6)  7  Vet.  523.  (g)  25  Beav.  628. 

(c)  19  Beav.  210.  (A)  26  Beao.  285. 

id)  20  Beav.  645.  (a)  3  Bro.  C.  C.  366. 

(e)  23  Beav.  40.  (k)  3  Swamt.  320,  n. 
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1862. 
Stbtenson 

V. 

Abikodon. 


The  Master  of  the  Rolls. 

The  question  is,  the  meaning  of  the  word  ''  cousins.*' 
I  think  this  is  governed  by  the  old  cases,  which  I  have 
followed. 


Prima  fade  the  word  *'  cousin"  means  first  cousin, 
and  not  a  first  cousin  once  or  more  times  removed; 
still  less  does  it  mean  a  second  or  third  cousin,  which 
might  go  on  indefinitely.  Here  the  testator  gives  to 
''all  and  every  his  cousin  or  cousins  (descendants  of 
his  father  and  mother's  brothers  and  sisters)  living  at 
his  death."  These  latter  words  plainly  exclude  all 
second  cousins.  The  question  argued  is,  that  it  includes 
first  cousins  once  removed. 


Stopping  at  the  words  I  have  read,  it  is  said  that  he 
could  not  have  meant  to  confine  the  words  to  first 
cousins,  because  he  had  only  four  first  cousins  alive  at 
the  date  of  his  will,  and  that  these  he  excludes  by  name 
by  his  codicil,  and  that  as  his  uncles  and  aunts  were  all 
dead,  there  could  not  be  any  other  first  cousins.  But  I 
do  not  think  that  the  introduction  of  these  words  *'  all 
and  every,"  which  are  formal,  can  affect  the  construc- 
tion, and  the  argument  I  have  stated  is  removed  by  the 
further  words  of  the  bequest,  because  it  goes  on  thus, 
''  and  such  of  the  issue  living  at  ray  death  of  any  cousin 
or  cousins  of  mine."  If  he  had  intended  in  the  gift  to 
cousins  to  include  first  cousins  once  removed,  he  would 
not  have  spoken  of  issue  of  cousins,  because  the  sons 
and  daughters  of  first  cousins  of  the  testator  are  their 
issue,  and  are  also  his  first  cousins  once  removed.  There- 
fore, here  he  plainly  makes  a  distinction  between  cousins 
and  the  issue  of  cousins,  that  is  between  first  cousins 
and  first  cousins  once  removed.  No  doubt  in  ordinary 
conversation  these  persons  would  be  called  cousins,  and 

that 
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that  is  one  of  the  diflSculties.  But  I  am  of  opinion,  that 
the  only  mode  of  interpreting  these  words  is  to  say,  that 
the  testator  meant  first  cousins  or  cousins  german,  i.  e. 
the  children  of  the  brothers  and  sisters  of  his  father  and 
mother.  He  adds  **  descendants  as  aforesaid/'  but  that 
was  not  necessary. 


STEVBlTiON 

Abimodok. 


I  am  of  opinion  also,  that  according  to  the  established 
rule  the  word  ''issue"  is  to  be  confined  to  children  where 
there  is  a  reference  to  their  parent's  share,  and  I  must 
exclude  all  issue  that  are  not  children  of  cousins.  It 
means,  if  a  first  cousin  should  die  in  the  testator's  life- 
time leaving  children,  such  children  are  to  take  the  share 
which  the  parent  would  have  taken,  and  per  stirpes  and 
not  per  capita,  and  I  should  violate  the  rule  laid  down 
if  I  held  otherwise. 

The  only  question  which  arises  on  the  codicil  is 
this: — The  testator  declares  that  certain  persons  whom 
he  names  shall  not  be  entitled  as  cousins  or  issue  of 
cousins  to  any  share.  It  is  stated  that  this  excludes  all 
the  four  cousins  and  some  children  of  second  cousins, 
but  that  Hannah  Wilson  was  no  relation.  I  do  not 
think  that  can  make  any  alteration  in  the  bequest  in 
the  will,  with  this  exception: — He  talks  of  ''children" 
of  cousins  as  if  they  were  "  issue  of  cousins,"  and,  in 
that  respect,  the  codicil  confirms  the  construction  that 
"  issue"  means  "  children"  in  the  will. 


Although  this  construction  may  exclude  many 
persons,  I  am  of  opinion,  that  "  cousins"  means  first 
cousins,  and  that  by  "  issue  of  cousins"  he  meant  the 
children  of  first  cousins. 
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1862. 


June  26. 

A  testator  be- 
queathed two 
legacies  of 
2,000/.    The 
executor  ren- 
dered an  ac- 
count of  the 
estate  to  A.  B, 
one  of  the 
legatees,  shew- 
ing it  to  be 
about  1,750/. 
in  the  whole. 
The  legatee, 
on  receipt  of 
half,  executed 
a  general  re- 
lease.   After- 
wards, it  ap- 
peared that 
there  was  a 
further  asset 
of  2,000/.  be- 
longing to  the 
estate  which 
had  been 
omitted.  Held, 
that  the  re- 
lease was  bind- 
ing pro  taniOf 
and  the  ex- 
ecutor was 
ordered  to  pay 
to  il.  B.  a 
moiety  of  the 
2,000/. 


ANONYMOUS. 

rplIE  testator  died  in  1839,  having  bequeathed  his 
•^  residue  to  his  widow  for  life,  and  after  her  death 
he  gave  legacies  of  2,000/.  each  to  his  two  daughters 
and  their  children. 

The  testator's  widow  died  in  January,  1868,  and  the 
legacies  thereupon  became  payable.  The  executor  ren- 
dered an  account  to  the  Plaintiffs,  (one  of  the  daughters 
and  her  children,)  who  were  entitled  to  one  of  the  le^ 
gacies  of  2,000/.,  shewing  that  the  estate  was  insufficient 
to  pay  the  two  legacies  of  2,000/.  It  specified  the 
property,  which  consisted  solely  of  some  foreign  stock 
and  American  bonds,  the  value  of  which  was  stated  to 
be  1,750/.  The  Plaintiffs  agreed  to  accept  a  moiety  of 
these  securities,  and  to  execute  a  release. 

By  a  release  dated  the  31st  of  January,  1859,  and 
made  between  the  Plaintiffs  of  the  one  part  and  the 
executor  of  the  other  part,  reciting  the  bequest,  and 
that  the  estate  was  insufficient  to  pay  the  legacies,  and 
that  the  executor  had  paid  and  transferred  to  the  Plain- 
tiffs one-half  of  the  foreign  stock  and  cash  (specifying 
them), ''  being  one  moiety  of  the  residuary  estate  and 
effects  of  the  said  testator  at  the  time  of  the  death  of 
the  widow  :"  it  was  witnessed,  in  consideration  of  the 
premises,  that  the  Plaintiffs  did  release  the  executor 
from  all  actions,  suits,  &c.,  &c.,  on  account  of  the  le- 
gacy of  2,000/.  and  the  moneys  due  from  the  estate  of 
the  testator. 

The  moiety  of  the  funds  and  cash  were  thereupon 
transferred  to  the  Plaintiffs. 

The 
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The  Plaintiffs  afterwards  discovered  that  tbe  tes- 
tator,  as  the  legal  personal  representative  of  his  son,  who 
had  died  intestate  and  without  issue  in  1835,  had  be- 
come, on  the  death  of  the  testator's  widow  in  1868, 
entitled  to  a  sum  of  2,000/.  under  the  trusts  of  a  deed 
of  1834.  This  sum  of  2,0002.  had  been  received  by  the 
executor,  but  was  omitted  in  the  account  rendered,  and 
it  was  not  mentioned  in  the  release. 

The  Plaintiffs  instituted  this  suit  in  1861,  against  the 
executors,  stating  these  circumstances,  and  that  they 
had  executed  tbe  release  on  the  faith  of  the  represen- 
tations as  to  the  particulars  of  the  testator's  estate. 
They  charged  that  the  release  ''  ought  to  be  treated  as  a 
release  so  far  only  as  it  related  to  tbe  foreign  securities 
and  cash  actually  delivered  and  paid  to  them.'*  The 
bill  prayed,  that,  notwithstanding  the  release,  the  exe- 
cutor might  pay  the  Plaintiffs  the  unpaid  balance  of 
tbe  legacy  of  2,000/.  and,  in  de&ult,  that  the  testator's 
estate  might  be  administered. 

The  Defendant  insisted  that  tbe  Plaintiffs  had  agreed 
to  accept  a  moiety  of  the  stocks  in  full  discharge  of  all 
claims,  and  he  claimed  the  benefit  of  the  release  as  a 
bar  to  all  relief  prayed  by  the  bill. 

Mr.  Selwyn  and  Mr.  Babbington,  for  the  Plaintiff, 
argued,  that  the  release  did  not  affect  this  sum,  which 
was  not  comprised  within  it  They  asked  for  a  decree 
for  the  immediate  payment  of  a  moiety  of  the  2,000/. 
and  interest.  See  Lindo  v.  Lindo  (a)  and  the  cases 
cited,  and  LitU  Rep.  (&). 

Mr.  Lloyd  and  Mr.  Birdy  for  the  Defendant,  the 
executor,  argued,  that  the  claim  was  barred  by  the 

release, 
(fl)  I  Beav.  496.  (A)  Page  87. 
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release,  and  that,  at  the  utmost,  the  release  must  be  set 
aside  and  the  usual  accounts  directed. 


The  Master  of  the  Rolls. 

There  can  really  be  no  question  as  to  the  terras  of  the 
decree  to  be  made  in  this  case.  The  release  no  doubt  is 
to  be  held  good,  but  it  does  not  touch  the  present  ques- 
tion, it  is  no  more  than  a  receipt  for  so  much  money ; 
it  has  this  effect : — this  is  a  statement  of  the  result  of 
the  administration  of  the  assets,  and  assuming  this  to 
be  correct,  the  Plaintiff  and  the  Defendant  have  agreed, 
without  any  further  account,  that  the  sum  paid  shall 
balance  the  account  between  them.  This  does  not  affect 
anything  which  neither  of  them  were  aware  of  at  the  time. 

It  now  appears,  that  two  sums  of  French  rentes  were 
settled  by  a  deed  of  1834,  under  which  one  of  the  sons 
of  the  testator  was  entitled  to  a  sum  of  2,000/.,  subject 
to  the  prior  life  estate  of  his  mother.  This  son  died 
intestate  before  his  father,  and  the  2,000/.  became  part 
of  the  personal  estate  of  the  father  and  subject  to  the 
trusts  of  his  will.  Whenever  it  came  to  the  hands  of 
his  executor,  it  became  applicable  to  the  payment  of 
the  legacies,  and  whether  it  was  received  before  or  after 
the  release,  it  formed  no  part  of  the  subject  of  the  re- 
lease or  the  contract  between  the  parties.  It  is  not,  in 
any  respect,  touched  or  affected  by  the  release,  and  the 
matter  stands  exactly  as  if  there  had  been  no  release. 
If  the  Plaintiffs  had  asked  to  set  aside  the  release,  and 
had  insisted  that  they  were  not  bound  to  take  one-half 
the  foreign  securities  and  American  stock  mentioned  in 
the  deed,  I  should  have  held  they  were  covered  by  the 
release,  and  that  the  Plaintiffs  were  bound  by  it. 

If  the  Defendant  has  been  taken  by  surprise  he  ought 

to 
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to  have  an  opportunity  of  meeting  the  case;  but  I  think 
it  impossible  to  say  that  he  did  not  fully  know  the  claim 
made  against  him,  for  the  PlaintifTs  solicitor  in  his  letter 
expressly  told  him  what  it  was,  but  the  Defendant  has 
given  no  evidence  on  the  subject.  A  general  decree  for 
account  would  not  meet  the  justice  of  the  case,  and  I  do 
not  propose  to  make  it. 

Here  is  a  sum  of  2,000/.  which  forms  part  of  the 
testator's  estate,  one-half  of  which  belongs  to  the  Plain- 
tiffs. It  is  impossible  to  say  that  the  identity  is  not 
proved,  for  it  is  obvious  that  they  are  the  same  sums, 
and  if  not,  it  is  thrown  on  the  Defendant  to  shew  that 
they  are  not.  The  only  decree  that  I  can  make  is,  to 
order  the  Defendant  to  pay  the  Plaintiffs  1,000/.  with 
interest  at  4/.  per  cent,  from  the  death  of  the  widow,  the 
tenant  for  life,  and  with  costs  (a). 

Note.— AfHrmed  by  Lord  Westbury,  L.  C,  Beg.  Lib,  1862, /b/. 
1315. 


Anomymoui. 


ROOK  V.  THE  ATTORNEY-GENERAL. 

July  21. 

rpHE  testator  gave  all  his  real  and  personal  estate  to  A  testator  be- 
•^      his  wife  for  life,  "  and  after  her  death,  as  to  the  S^e'^to  Wa 

principal,  upon  trust  for  his  and  her  next  of  kin  in  equal  wife  for  life, 

,  „  and  afterwards 

snares.  M  to  his  and 

ber  next  of 
kin  in  equal 
The  testator  died  in  1856  and  his  widow  in  1860.         sbares.*'  Held, 

that  the  near- 
est of  kin  of 
The  testator  was  illegitimate  and  had  no  kin,  but  his  both  took  as 

wife  left  a  brother  and  also  a  nephew  and  several  nieces,  not  pw^Ji^. 
the  children  of  a  deceased  brother  and  sister. 


This  was  an  administration  suit,  in  which  the  Attorney 

General 
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1862. 
Rook 

V. 

Attorney- 
Gembral. 


General  on  behalf  of  her  Majesty  claimed  a  moiety  of 
the  residuary  personal  estate  of  the  testator,  by  reason 
of  his  illegitimacy. 

Mr.  W.  Hislop  Clarke  for  the  Plaintiffs. 


Mr.  WickenSj  for  the  Attomey-Oeneral,  argued  that 
the  next  of  kin  of  the  testator  and  of  the  wife  took  per 
stirpes^  and  that  as  there  were  no  next  of  kin  of  the 
testator,  one  moiety  of  the  residue  belonged  to  the 
Crown. 

Mr.  Ershine,  for  the  brother,  argued  that  the  legatees 
took  as  a  class;  Re  Daoies's  Will  {a)  \  and  that  the 
class  consisted  solely  of  the  next  of  kin  of  the  wife. 

Secondly,  that  as  there  was  no  reference  to  the  Statute 
of  Distributions  (22  &  23  Car.  2,  c.  10),  or  to  intestacy, 
the  nearest  of  kindred  took  in  exclusion  of  those  more 
remote;  Elmsley  v.  Young [b) ;  Jartnan  on  WiUs (c). 

Mr.  Kenyon  and  Mr.  Goldsmith^  for  the  nephew  and 
nieces,  argued  that  they  participated,  and  that  the  case 
cited  was  inapplicable,  beuig  on  the  construction  of  a 
deed  and  not  of  a  will.  But  that  if  there  was  an  in- 
testacy as  to  any  portion  of  the  residue,  the  widow 
would  be  entitled  to  one-half  of  it,  and  that  it  would 
now  form  part  of  her  estate.  They  cited  Hinckley  v. 
Maclarens  {d), 

Mr.  Wickens  in  reply.  The  testator  evidently  intended 
to  divide  his  property  between  the  two  families  of  him- 
self and  his  wife. 

TAe 


(a)  29  Beatf.  93. 
(h)  2  Jl#^/.  4^  IC.  780. 


(c)  Fo/.  2,p.  84. 

(d)  1  Myl.  4  jK.  27. 
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The  Master  of  the  Rolls. 

I  think  this  is  a  gift  to  a  class,  and  that  Mr.  Erakine's 
client  is  entitled  to  the  whole.  It  is  a  gift  to  the  next 
of  kin  of  two  different  persons,  and  who  together  form 
one  dass,  and  the  members  of  it  are  to  take  equal  shares. 
If  there  had  been  six  of  the  husband  and  five  of  the  wife 
it  would  be  divisible  into  elevenths. 

I  must  follow  the  decision  in  Elmsly  v.  Yoimg{a\ 
though  it  might  be  more  convenient  if  the  division  ac- 
cording to  the  statute  could  be  followed.  But  it  would 
be  a  most  inconvenient  thing  to  construe  the  same  words 
as  having  a  different  meaning  in  a  will  from  that  in  a 
deed. 

{a)  2  MyL  i  K.  82,  780. 


NEWEN  V.  WETTEN. 

JiUy  22. 

rpHIS  was  a  suit  against  a  legal  personal  representative  Id  taking  ao- 
*^      for  an  account,  and  a  oommon  decree  for  that  chji^^'^the 

purpose  was  made.  Court  never 

dtfturbt  a  set- 
tled account 

Mr.  Edda  for  the  Plaintiff.  ^"^."^  ^"^ 


partie 


Mr.  JoUiffe  asked  that  the  decree  might  contain  a 
direction  that  no  settled  account  should  be  disturbed. 

The  Master  of  the  Rolls. 

That  direction  may  be  inserted  if  it  is  suggested  that 
there  is  any  settled  account;  but  my  practice  in  Chambers 
is,  never  to  allow  a  settled  account  to  be  disturbed, 
although  the  decree  may  not  contain  any  such  direction. 
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July  11. 


BROWNING  r.  BROWNING. 


By  a  partner-  fTlHE  intestatei  James  Browning^  carried  on  business 
!Kt  5/.'^r  in  partnership  with  William,  Htnry  and  FrawAz 

cent,  was  pay-  Browning. 
able  on  the 
partners'  capi- 

*rodded\hir  ^y  *®  partnership  articles  dated  in  1855,  the  clear 
on  death  or  profits  (after  paying  the  partners  interest  at  5/.  per  cent. 
partner*^ the  *  ^"  ^^^^^  capital)  were  divisible  as  follows: — seven  twenty- 
clear  balance  fourths  each  to  JameSy  William  and  Henry,  and  t^ree 
ascertained  at  ^  i  ■*-?  • 
the  last  stock  twenty-fourths  to  Francis. 
taking  should 

Ste7ett  5?      The  3rd  and  4th  clauses  were  as  follow  :- 

certThT  insul-        "  ^^'^  ^^^  whereas  the  said  James  Browning  and  all 

mento.    But  other  the  said  parties  have  considerable  sums  of  money 

ofa^partoer  employed  in  the  said  business  as  floating  capital,  which 

the  last  stock  it  might  be  impracticable  or  highly  detrimental  for  the 

be  conclusive  others  of  them   to   repay  or  advance  from   the  said 

"as  to  the        business,  immediately  after  the  retirement  or  decease  of 

share  and  ,  '' 

amount  of  in-    either  of  them:   Now  therefore  it  is   further   agreed 

^^eased'*'^-  '^®^^'®e"  ^^^  ^^y  ^^®  said  James  Browning  and  William 
ner  in  the  Brouming,  Henry  Browning  and  Frederic  Browning, 
shou"ld*be*the  ^^^^  '"  ^*^®  ^'  either  of  them  retiring  from  the  co- 
sum  to  be  paid  partnership  business  or  departing  this  life  during  the 
to  his  execu-      ^      ,  ^     ,  ^     ^        ^.  r^  , 

tors "  with        contmuance  thereof,  then  and  m  such  case,  the  con- 

taking  in  lieu 

of  profits  from  that  time.     Held^  that  the  estate  of  a  deceased  partner  was  entitled 

not  only  to  5/.  per  cent  for  interest  but  also  to  5i.  per  cent,  for  profits. 

By  partnership  articles,  "the  clear  balance,  as  ascertained  from  the  last  stock 
taking"  of  a  deceased  partner,  together  with  any  additional  capital  (if  any),  was  to  be 
paid  to  his  executors  by  instalments,  and  the  last  stock  taking  was  to  be  '*  conclusive  as 
to  the  share  or  amount  of-  interest  of  the  deceased  partner  in  the  business,  and  was  to 
be  the  sum  to  be  paid  to  his  executors."  Heid^  that  as  additional  capital  was  to  be 
taken  into  account,  so,  impliedly,  capital  drawn  out  in  the  iuterval  between  the  last 
stock  taking  and  the  death  of  a  partner  must  be  deducted. 


Brown  iHo. 
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tinuing  or  surviving  partners  or  partner  shall  not  be  1862. 
compellable,  by  such  retiring  partner  or  by  the  eze-  ^ 
cutors  or  administrators  of  such  deceased  partner,  to  ^  v. 
repay  to  him  or  them  his  or  their  share  in  the  said 
co-partnership  business  immediately,  but  the  clear 
balance,  as  ascertained  from  the  last  stock  taking,  due 
to  such  retiring  or  deceased  partner,  together  with  any 
additional  capital  (if  any),  shall  be  repaid,  out  of  the 
business,  by  the  continuing  or  surviving  partners,  in 
manner  following  (that  is  to  say) : — the  sum  of  2,000/. 
and  interest  at  5/.  per  cent,  per  annum  on  the  jvhole 
sum  which  shall  be  found  du^  shall  be  paid  at  the  end 
of  one  year  from  such  retirement  or  decease,  as  afore- 
said, and  the  like  sum  of  2,000/.  shall  be  paid  at  the  end 
of  each  next  succeeding  year  (with  interest  at  5/.  per 
ceni.f  as  aforesaid,  on  the  balance  of  the  capital)  until 
the  whole  amount  shall  be  fully  paid  and  discharged, 
unless  the  surviving  or  continuing  partners  should  wish 
to  pay  such  share  or  balance  at  an  earlier  period,  which 
they  are  to  be  at  liberty  to  do. 

i'  (4.)  Lastly,  it  is  understood  and  agreed,  that  upon 
the  death  of  either  of  the  said  parties  during  this  co- 
partnership, the  last  stock  taking  of  the  said  firm  shall 
he  conclusive  as  to  the  share  or  amount  of  interest  of  the 
deceased  partner  in  the  said  business,  and  shall  be  the 
sum  to  be  paid  to  his  executors,  in  the  proportions  and  at 
the  times  before  mentioned,  as  in  the  case  of  retirement 
of  any  partner,  with  interest  thereon  from  the  date  of 
such  stock  taking,  at  the  rate  of  6/.  per  cent,  per 
annum,  in  lieu  of  profits  from  that  time,  and  without 
any  deduction  in  respect  of  bad  debts  (if  any)  to  accrue 
between  the  time  of  such  stock  taking  and  the  day  of 
the  decease  of  such  partner  so  dying  as  aforesaid." 

James  Browning  died  on  the  21st  o(  April,  1861, 
intestate. 

By 


Browmino 

V. 
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By  the  previous  balance  sheet  from  the  1st  of  Jufy, 
1869  to  the  30lh  ofJune,  1860,  signed  by  the  partners, 
it  was  admitted  that  the  balance  due  to  the  intestate 
BaowiiiKa.    James   Browning,  on  the   1st    of  July,   1860,    was 
66,784Z.  15*.  7rf, 

But  subsequently  to  the  30th  of  June,  I860,  the 
intestate  had  drawn  out  of  the  business  sums  amounting 
in  the  whole  to  2,897/.  6s.  Id. 

A  decree  had  been  made  in  1862,  directing  an  account 
of  the  intestate*s  personal  estate,  and  also  an  account  of 
the  partnership  dealings  and  transactions. 

The  Chief  Clerk  had  only  allowed  the  estate  of  the 
intestate  interest  at  6/.  per  cent,  on  the  66,784Z.  1&.  Id. 
minus  the  2,897/.  Qs.  Id.  from  the  last  balance  sheet 
prior  to  the  intestate's  death. 

A  motion  was  made  to  vary  the  certificate,  either  by 
omitting  the  deduction  of  2,897/.  6*.  Id.,  or  by  chaining 
the  surviving  partners  with  the  intestate's  share  of  the 
profits  made  from  the  30th  q{  June,  1860  to  the  21st 
of  April,  1861,  and  declaring  that  the  2,897/.  6s.  Id. 
ought  to  be  deemed  to  have  been  drawn  against  the 
intestate's  share  of  the  profits. 

Mr.  Selwyn  and  Mr.  Hohhouse  for  the  Plaintiff,  and 
Mr.  Lloyd,  Mr.  Shebbeare  and  Mr.  Martin,  for  the  next 
of  kin  of  the  intestate,  argued  that  the  estate  of  the 
deceased  partner  was  entitled  to  5/.  per  cent,  on  the 
capital  for  interest  thereon,  and  also  to  5/.  per  cent,  on 
the  capital  in  lieu  of  profits  from  the  last  balance  down 
to  the  intestate's  death.  But  that  if  the  words  were  to 
be  construed  strictly, there  was  no  provision  for  deducting 

the 
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the  2,8972. 6s.  Id.  from  the  mtestate's  capital  as  appearing 
by  the  last  balance  sheet. 

Mr.  BaggaUay  and  Mr.  Hardyj  for  the  sarvi?ing 
partners,  insisted,  that  by  the  terms  of  the  partnership 
deed,  **  the  share  or  amount  of  interest  of  the  deceased 
partner  in  the  said  business'*  was  fixed  by  the  last  stock 
taking,  and  that  his  share  of  the  profits  to  his  death 
was  included  in  such  interest,  and  that  this  was  the  sam 
payable  to  his  estate  with  51.  per  cent,  interest  from  the 
last  stock  taking,  in  lieu  of  profits. 


1862. 


The  Master  of  the  Rolls. 

I  differ  from  the  view  which  the  Chief  Clerk  has 
taken  on  the  subject,  and  I  think  the  articles  are  very 
clear.  I  first  consider  how  the  matter  would  have  stood 
if  a  partner  had  died  on  the  day  before  or  on  the  day 
after  a  stock  taking,  and  see  how  the  relative  rights  are 
varied.  I  will  then  consider  how  it  would  be  in  the 
case  of  a  retiring  partner. 

Now  suppose  the  intestate  had  died  on  the  1st  of 
July  in  any  year,  it  is  clear,  by  the  first  clause  of  these 
articles,  he  would  have  been  entitled,  after  payment  of 
all  the  expenses,  to  62.  per  cent,  upon  his  capital,  and 
also  to  his  share  of  the  profits  during  the  preceding 
year.  The  profits  were  not  to  be  calculated  till  after 
interest  had  been  paid  to  all  the  partners  on  their 
capital,  and  then  each  would  have  his  share  of  the 
profits.  Supposing  he  had  died  the  day  before  the 
stock  taking,  he  would  lose  all  right  to  his  share  of  the 
profits,  but  he  would  be  entitled  to  52.  per  cent,  in 
lieu  of  them.  But  was  he  to  lose  all  his  interest  on  his 
capital  up  to  that  time?     It  would  be  a  very  strange 

conclusion 
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1862.       conclusion  to  arrive  at,  and  would  require  something 

^-^v-^^      very  clear  and  distinct  to  establish  it. 
Brown  iMo 

Browkinq.  Now  observe  what  would  happen  in  the  case  of  a 
retiring  partner.  Nothing  at  all  is  said  as  to  the  profits 
of  a  retiring  partner ;  on  the  contrary  '^  the  clear  balance 
as  ascertained  from  the  last  stock  taking  due  to  such 
retiring  partner,  together  with  any  additional  capital  (if 
any)  is  to  be  repaid."  He  is  not  to  be  at  liberty  to  have 
the  concern  wound  up,  but  he  is  to  be  entitled  to  receive, 
at  the  end  of  a  year  from  his  retirement,  2,000/.  as  an 
instalment  of  his  capital,  and  5/.  per  cent,  on  such  clear 
balance.  There  is  not  a  word  said  about  his  share  of 
the  profits ;  but  he  is  obviously  entitled  to  his  share  of 
the  profits  down  to  his  retirement  Then  how  would 
his  profits  be  ascertained.  They  would  be  ascertained 
according  to  the  partnership  articles,  under  which  he 
would  take  51,  per  cent,  on  his  capital,  and  his  pro- 
portionate share  of  the  net  profits  down  to  that  period. 
That  clearly  would  be  the  right  of  the  retiring  partner 
under  the  third  article. 

Now  read  this  clause,  omitting  the  passages  which 
relate  to  a  partner  departing  this  life,  and  it  stands 
thus : — In  the  event  of  either  of  the  partners  retiring 
from  the  business,  then  the  continuing  partners  shall 
not  be  compellable  by  such  retiring  partner  to  repay  to 
him  his  share  in  the  business  immediately ;  but  the 
clear  balance,  as  ascertained  from  the  last  stock  taking, 
due  to  such  retiring  partner,  together  with  any  ad-^ 
ditional  capital  (if  any),  shall  be  repaid,  out  of  the 
business,  by  the  continuing  partner,  in  manner  follow- 
ing, that  is  to  say,— 2,000Z.  and  interest  at  5/.  per  cent, 
per  annum  on  the  whole  sum  which  shall  be  found  due 
(observe,  the  sum  found  due  is,  the  clear  balance  as- 
certained at  the  last  stock  taking,  plus  the  additional 

capital, 
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capital,  and  it  would,  therefore,  be  minus  the  capital 
drawn  out,  if  any  capital  had  in  the  interval  been 
drawn  out)  shall  be  paid  at  the  end  of  one  year  from 
such  retirement,  and  the  like  sum  of  2,000Z.  shall  be 
paid  at  the  end  of  the  next  succeeding  year,  with  in- 
terest at  5/.  per  cent,  as  aforesaid  on  the  balance  of 
the  capital  until  the  whole  amount  shall  be  fully  paid 
and  discharged.  So  that  when  a  partner  retires,  this 
clause  specifies  how  his  share  is  to  be  ascertained,  and 
how  it  is  to  be  paid ;  but  it  does  not  say  a  word  as  to 
his  rights  to  his  share  of  the  profits  in  the  concern 
down  to  his  retirement. 


1862. 


It  is  obvious  that  the  partnership  articles  leave  it 
untouched  during  that  period,  and  that  the  ascertain- 
ment of  profits,  so  far  as  he  is  concerned,  must  take 
place,  up  to  that  time,  on  the  footing  of  the  first  clause 
in  the  partnership  articles,  namely,  after  payment  of  all 
the  expenses  and  the  interest  on  capital,  the  clear  profits 
are  to  be  divisible  in  the  proportions  stated.  Assume 
that  the  retiring  partner  had  60,000Z.  in  the  concern,  and 
left  it  nine  months  after  the  stock  taking,  he  is  entitled 
to  three-fourths  of  a  year's  interest  at  5/.  per  cent,  upon 
his  60,000/.,  and  he  is  also  entitled  to  his  proportional 
share  of  the  profits  realised  up  to  his  retirement. 


Then  what  is  there  in  this  4th  clause  to  put  a  dying 
partner  in  a  different  situation  ?  It  says  nothing  more 
than  this : — instead  of  his  profits  being  ascertained  as 
they  would  be  in  the  case  of  a  retiring  partner,  who 
would  be  able  to  see  the  accounts  taken,  this  clause 
provides,  that  his  representatives,  who  know  nothing 
about  the  partnership  matters,  shall  not  be  at  liberty  to 
overhaul  the  books  and  contest  the  accuracy  of  the 
accounts,  but  shall  receive,  in  lieu  of  profits,  interest  at 
5/.  per  cent,  on  the  deceased  partner's  share  according 

VOL.  XXXI — II.  Y  to 


322  CASES  IN  CHANCERY. 

1862.        to  the  last  stock  taking.      But  why  is  that  to  take 

^^'^^^^^^       away  the  interest  on  his  capital  during  that  period  ? 
Browning 

V. 

Browning.  If  that  5/.  per  Cent,  were  to  include  everything  due  to 
the  deceased  partner,  it  might  happen  that  he  was  a 
creditor  of  the  concern,  that  he  had  personally,  out  of 
his  own  pocket,  paid  considerable  sums  of  money  for 
the  put  poses  of  the  concern,  would  he  not  be  allowed 
those  ?  It  is  clear  that  he  would  be  entitled  to  be  repaid 
those  advances  under  the  partnership  articles;  then  why 
IS  this  clause,  if  it  is  to  include  his  right  as  a  creditor  in 
one  case,  to  exclude  it  in  the  other  case.  It  is  therefore 
obvious  to  me  that  this  4th  clause  applies  to  profits 
strictly  speaking,  and  to  such  profits  as  are  specified  in 
the  1st  clause,  which  can  only  arise  after  payment  of 
interest  upon  the  capital.  Accordingly  I  think  that 
down  to  the  day  of  the  death  of  the  intestate,  his  estate 
is  also  entitled  to  interest  at  the  rate  of  5/.  per  cent 
per  annum  upon  the  amount  of  capital  he  had  in  the 
concern. 

Mr.  Baggallay  asked  whether  the  amount  of  profits 
and  interest  for  the  last  period  was  to  be  considered  as 
part  of  the  capital  sum  payable  by  instalments. 


The  Master  of  the  Rolls. 

I  apprehend  that  profits  and  interest  not  drawn  out 
would  not  become  capital  until  afler  next  stock  taking. 
The  profits  and  interest  must  be  paid  over,  after  deduct* 
ing  the  2,897/.  6«.  Id.  which  was  drawn  out. 
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Re  ANN  WOOD'S  WILL, 

July  25. 

rpiHE  testatriX;  Ann  Wood,  bequeathed  the  residue  of  Bequest  to  be 

her  property,  consisting  entirely  of  personalty,  as  between  K.  G. 

follows: — "  I  give,  devise  and  bequeath  the  same  and  and«*mybro- 
,  -  1  11      \.  .  1    1   1  then  and  8i»- 

every  part  thereof,  to  be  equally  divided  betvireen  my  ten,  or  their 

aflaicted  great  nephew  Mobert  Gough  and  my  brothers  „^^  j"v  "*^ 

and  sisters  or  their  children,  and  unto  my  relation  and  Held,  that  the 

friend  John  James,  equally  to  be  divided  between  them,  gu^h  ofthe 

share  and  share  alike  as  tenants  in  common  and  not  as  brothen  and 
....  ^    ,.  sisten  as  were 

jomt  tenants.  dead  at  the 

date  of  the 
will  could  not 
The  testatrix  died  in  1861.     She  had  nine  brothers  take  by  sub- 

and  sisters,  five  only  of  whom  survived  her.  Two  of 
the  other  four  were  dead  at  the  date  of  the  will,  and  as 
to  the  other  two,  they  left  the  country,  one  in  1817 
and  the  other  in  1825,  and  had  not  since  been  heard  of. 
Each  of  the  deceased  brothers  and  sisters  had  left 
children  living  at  the  death  of  the  testatrix.  The  legatee 
John  James  died  in  the  lifetime  of  the  testatrix,  and 
the  surviving  brothers  and  sisters,  and  the  children  of 
those  who  were  dead,  were  the  next  of  kin  of  the  tes- 
tatrix. 


A  petition  was  presented  by  the  Robert  Gough  and 
the  five  surviving  brothers  and  sisters,  for  payment  to 
them  of  the  residue. 

The  children  of  the  deceased  brother  and  sister  were 
made  Respondents. 

Mr. 
y2 
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1862.  Mr.  G,  N.  Colt,  for  the  Petitioners,  argued  that  the 

'"^^•^"'^       residuary  girt  was  to  the  brothers  and  sisters  as  a  class, 

Amn  Wood's  ^^^^  ^  substituted   gift   to   their   children  per  stirpes. 

Will.        That  none   of  the  deceased  brothers  and  sisters  were 

ever  in  a  position  to  take,  and  consequently  that  the 

substituted  gift  to  their  children  failed,  and   that  the 

fund  was  therefore  divisible  into   sevenths.     He  cited 

Congreve  v.  Palmer  (a) ;  CouUhurst  v.  Carter  (6) ;  Ive 

V.  King  (c). 

Mr.  Waller  for  children  of  deceased  brothers  and 
sisters. 

Mr.  C  M.  Rovpell  for  the  trustees. 

Mr.  G.  N.  Colt  in  reply. 

The  Master  of  the  Rolls  held  that  the  children  of 
the  deceased  brothers  and  sisters  could  not  take,  but 
that  the  fund  was  divisible  into  seven  parts,  each  of  the 
Petitioners  taking  one-seventh,  and  the  remaining 
seventh  being  divisible  among  the  next  of  kin. 

(a)  16  Beav.  435.  (c)  16  Beav.  46. 

(6)  15  Beac.  421. 
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LANCASTER  v.  ELCE.  ^^^^^j 

MESSRS.    RAWLINSON  ^   LANCASTER,  Truttees  of  a. 
^  ^,  ,    .     creditors*  deed 

cotton   spinnersy   being  unable   to   meet    their  wereempow- 

engagements,  executed  the  following  creditors*  deed.       ered  to  require 

prove  their 
By  an  indenture  dated  the  17th  of  October,  1860,  and  debts  before 

made  between  Rawlinson  ^  Lancaster  of  the  first  part,  ^he  trustees 

Elce  and  Earnshaw  (trustees)  of  the  second  part,  and  having  once 

.         ^  ^      ^  allowed  a  cre- 

the  several  creditors  of  Rawlinson  ^  Lancaster  whose  ditor  to  exe- 

names  and  seals  were  subscribed  and  affixed  thereto  of  S"^®  "ic  deed 

tor  a  certain 

the  third  part,  Rawlinson  ^  Lancaster  conveyed  their  sum,  it  was 
real  and  personal  estate  to  the  trustees,  upon  trust  to  ^^uld  not    ^^ 

sell  and  hold  the  produce  on  the  following  trusts: —  afterwards 
,        .   «  1  1  J  .        1  ,       contest  the 

*'  to  pay,  retain  and  satisfy,  rateably  and  proportionably,  debt,  except 

without  any  preference  or  priority,  to  them  the  trustees,  J"  *J"**  ^^^ 

and  their  partners,  if  any,  and  the  other  persons  parties  pose. 

thereto  of  the  third  part,  the  several  debts  or  sums  set 

opposite  to  their  respective  names,  and  to  all  other,  if 

any,  the  creditors  of  the  debtors,  their  respective  debts, 

subject   to  the   stipulation   thereinafter  contained   for 

verifying  the  amount  thereof,  and  to  pay  the  residue,  if 

any,  of  the  said  moneys  unto  the  debtors." 

It  then  provided,  that  it  should  be  lawful  for  the  trus- 
tees "  to  require  the  amount  of  any  debt  or  debts  of  any 
of  the  several  creditors,  or  of  any  security  for  the  same, 
to  be  verified  by  solemn  declaration,  or  in  such  other 
manner  as  to  such  trustees  or  trustee  should  seem  expedient, 
and  in  the  event  of  any  such  creditor  or  creditors  re- 
fusing or  failing  so  to  verify  his  or  their  debt  or  debts, 
or  security,  then  such  creditor  or  creditors  so  refusing  or 
failing  should  lose  all  benefit,  dividends  and  advantage 

to  be  derived  therefrom." 

The 
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1862.  The  deed  gave  powers  to  compound  debts   and  to 

submit  disputes  to  arbitration. 

And  the  several  parties  of  the  third  part,  in  con- 
sideration of  the  premises,  covenanted  virith  the  debtors 
to  accept  the  dividend  to  be  made  in  full  satisfaction 
and  discharge  of  the  several  debts,  and  that  they  would 
not  sue,  Sec.  &c.  the  debtors  on  account  of  their  debts, 
and  that  if  any  of  them  should  do  so,  the  debtors  should 
be  discharged  from  all  actions,  suits,  &c.,  and  that  tfiis 
indenture  might  be  pleaded  in  bar  thereto. 

The  Plaintiffs,  as  creditors,  applied  for  permission  to 
execute  the  deed ;  the  Defendants  for  a  long  time  objected 
to  their  claims,  but  on  28th  February,  1861,  upon 
statutory  declarations  being  made,  the  Defendants  were 
allowed  to  execute  the  deed  by  attorney. 

The  trustees  realised  the  trust  estate,  and  obtained 
funds  sufficient  for  the  payment  of  a  dividend  of  ]4«.  6d, 
in  the  pound.  This  was  paid  to  all  the  creditors  who 
had  signed  the  deed  except  the  Plaintiffs,  whom  the 
Defendants  required  to  substantiate  their  claim  by 
further  evidence.  This  led  to  a  correspondence,  in 
which  the  Defendants  offered  to  refer  the  dispute  to 
arbitration;  but  the  Plaintiffs  declined  the  offer,  and 
instituted  this  suit. 

This  suit  was  instituted  on  behalf  of  all  the  creditors 
for  the  performance  of  the  trusts,  and  for  accounts. 

The  Defendants,  by  their  answer,  said,  that  the 
Plaintiffs'  debts  were  not  without  doubt,  and  that  there 
were  questions  upon  the  face  of  them  which  could  only 
be  determined  by  arbitration.     But  from  the  evidence  it 

appeared 
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appeared   that  the   Plaintiffs  had   substantiated   their       1862. 
claims.  v^-v-^^ 

Lancastbe 

The  cause  now  came  on  upon  a  motion  for  a  decree.  Elce. 

Mr.  FoUett  and  Mr.  Roxburgh  for  the  Plaintiffs. 
Mr.  Selwyn  and  Mr.  Birkbeck  for  the  Defendants. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  opposition  to  the  Plaintiff's 
claim  is  founded  on  a  misconception.  The  duties  of 
the  trustees,  and  of  the  cestuia  que  trusty  are  clear  and 
distinct.  The  property  is  conveyed  to  the  trustees  for 
the  purpose  of  realising  and  dividing  amongst  the  cre- 
ditors,  and  the  question  is,  who  those  persons  are,  and 
what  are  the  duties  and  liabilities  arising  out  of  the 
relations  between  the  parties  when  they  have  thought 
fit  to  adopt  the  deed. 

The  first  part  of  the  trust  is  to  pay  the  parties  thereto 
of  the  third  part  the  sums  opposite  their  names.  If  the 
deed  had  stopped  there,  the  persons  whose  names  were 
subscribed  to  the  deed  as  creditors  would  alone  have 
been  the  cestuis  que  trust;  but  the  clause  proceeds 
thus: — ''and  to  all  other,  if  any,  the  creditors  of  the 
debtors,  their  respective  debts,  subject  to  the  stipulation 
hereinafter  contained  for  verifying  the  amount  thereof," 
thus  adding  another  class  of  creditors.  I  think  it  very 
doubtful  whether  the  last  words,  **  subject,"  &c.,  apply 
to  any  other  creditors  than  "  all  other,  if  any,  the 
creditors  of  the  debtors,"  previously  mentioned ;  but 
assuming  they  do,  it  can  make  no  difference,  for  as 
soon  as  a  person  h^d  been  permitted  to  execute  the  deed 
for  a  certain  fixed  sum,  he  became  one  of  the  cestuis  que 

trust. 
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trust,  and  the  trustees  became  bound  to  give  him  his 
proportional  share  of  the  assets.  The  deed  was  deli- 
vered to  the  trustees,  and  nobody  could  execute  it  with- 
out their  consent,  and,  if  they  thought  fit,  they  might 
have  contested  any  debt  they  considered  doubtful ;  but 
that  ought  to  be  done  before  they  allowed  the  creditor 
to  execute  the  deed. 

In  a  subsequent  part  of  the  deed,  every  creditor  who 
executed  it  covenanted  not  to  sue  the  debtors ;  and,  in 
the  event  his  doing  so,  they  were  to  be  at  liberty  to 
plead  the  deed  as  a  release  of  the  debt.  The  trustees, 
according  to  their  present  contention,  submit  that  they 
are  entitled  to  hold  the  deed  binding  as  against  every 
person  who  has  signed  it,  but  that  they,  the  trustees, 
are  not  bound  to  pay  the  amount  due  upon  such  per- 
son's debt  appearing  on  the  deed.  No  doubt  it  is  the 
duty  of  the  trustees  of  composition  deeds  to  contest  all 
doubtful  debts ;  but  when  the  deed  has  been  executed 
by  a  creditor,  he  becomes  one  of  the  cestuis  que  trust, 
and  the  deed  cannot  be  affected  except  in  a  suit  to 
rectify  it.  If  the  trustees  afterwards  discovered  that 
they  had  been  grievously  deceived,  and  that  some  per- 
son had  been  allowed  to  sign  the  deed  by  means  of 
fraud,  forgery  or  perjury,  as  a  creditor  for  a  large  sum 
of  money,  nothing  in  fact  or  much  less  being  due  to 
him,  the  trustees  must  come  to  cancel  or  rectify  his 
execution  of  the  deed  ;  but  it  is  their  duty  to  ascertain 
beforehand  whether  the  person  has  made  out  his  debt. 
Here,  with  the  exception  of  the  circumstance,  that  the 
books  of  James  Rawlinson  were  seen  since  the  institution 
of  the  suit,  all  the  doubts  now  suggested  existed  pre- 
vious to  the  execution  of  the  deed  by  the  Plaintiffs,  and 
it  is  therefore  impossible  to  allow  the  trustees  to  say  to 
a  creditor,  after  they  have  allowed  him  to  execute  the 
deed,  "  you  are  bound  by  the  deed,  but  we  are  not." 

Observe 
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Observe  the  difference,  the  creditor,  having  executed  1862. 
the  deed,  cannot  sue  the  debtors  at  law,  or  proceed 
against  him  in  the  Bankrupt  Court,  and  he  cannot  take 
any  steps  to  defeat  the  deed  at  law.  But  is  he  to  be  told, 
''  you  have  executed  the  deed,  but  you  are  to  have  none 
of  the  advantages  of  it;  you  are  to  receive  nothing, 
and  at  the  same  time  you  are  precluded  from  taking 
any  steps  for  recovering  your  debt  either  against  the 
trustees  or  the  debtors  ?" 

I  am  of  opinion  (although  I  have  gone  through  the 
evidence  and  treated  the  case  as  I  should  have  done  if 
a  bill  had  been  filed  by  the  trustees  to  cancel  the  Plain- 
tiffs' execution  of  the  deed),  that  I  could  not,  on  this 
evidence,  strike  out  the  names  of  the  Plaintiffs.  The 
trustees  might  have  required  any  proof  they  thought  fit 
of  the  Plaintiffs*  debt  before  they  were  permitted  to 
execute  the  deed ;  but  the  trustees,  having  allowed  the 
Plaintiffs  to  execute  it,  cannot  now  exclude  them. 

I  am  of  opinion  I  must  make  the  usual  decree  for  an 
account  and  division  of  the  funds  amongst  the  creditors. 
The  trustees  must  personally  pay  the  costs  of  the  suit, 
so  far  as  they  have  been  occasioned  by  their  contesting 
the  Plaintif}*'s  debt,  as  it  appears  on  the  face  of  the 
deed,  which  they  have  permitted  them  to  execute. 
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CONSTERDINE  v.  CONSTERDINE. 

Jtt/^  11. 
A  testator ga?e  HPHE  testator  (after  giving  sixteen  oF  his  shares  in 
peraonarcstate  ^^^  Manche$ter  Royal  Exchange  Buildings^  and 

to  three  tru»-  sixty  of  his  shares  in  the  Union  Plate  Glass  Company, 
power,  in  their  ^^  three  trustees  for  his  wife  during  her  widowhood), 

"  absolute  dis-  devised  and  bequeathed  his  real  and  personal  estate  to 

cretion,    when  .1.1. 

they  should       three  trustees,   their  heirs  and  assigns,  upon  certain 

^^'?\u'  ^^^  trusts  for  his  children  and  their  children.  And  he  de- 
not  otherwise, 

to  sell,  and  dared  as  follows  : — *^  And  I  hereby  declare,  that  it  shall 

invesTupon  ^  lawful  for  the  trustees  or  trustee  for  the  time  being 

certain  secu-  of  this  my  will,  at  any  time  or  times,  in  their  or  his 

the  stocks,  absolute  discretion,  and  if  and  when  they  or  he  shall 

shares,  secu-     think  fit,  but  not  otherwise,  to  sell,  call  in  and  convert 

nUcs    of  any 

incorporated     into  money  all  or  any  part  or  parts  of  my  real  and 

in'"a  dividend  P^^'sonal  estate,"  &c.  &c.,  "  with  power  also  for  the  said 
iif/(/,  that  the  trustees  or  trustee  for  the  time  being  of  this  my  will,  at 
authorized  to  ^^^^^  ^^  ^^^  absolute  discretion,  to  invest  all  or  any 
invest  in  rail-  of  the  moneys,  coming  to  their  or  his  hands,  under  or  by 
bearing  a  fixed  virtue  of  this  my  will,  in  the  purchase  of  any  freehold, 
r^th  Tlr*'^'  copyhold,  customary  or  leasehold  hereditaments,  or  in 
ought  not  to  the  names  or  name  of  the  said  trustees  or  trustee,  for 
the  twtator^s  ^^^  ^'""^  ^^'"gi  '"  the  parliamientary  stocks  or  public 
asseto  to  re-  funds  of  Great  Britain  or  Ireland,  or  at  interest  upon 
shares,  as  in-     government  or  real  or  leasehold  securities,  or  upon  the 

vested  by  the     stock,  shares  or  securities  of  any  company  or  companies 

testator  him-  '  ^  ,      .  ,  .  n        ,. 

self,  which,  by  now  or  hereafter  to  be  mcorporated  by  act  of  parliament 

ihe  rules  of  ^^  ^^y^i  charter  in  Great  Britain  or  Ireland,  and 
the  company,  •' 

could  only  paying  a  dividend,  with  power,  from  time  to  time,  to 
stand  in  the  vorw 

name  of  a  ^*  v 

■ingle  trustee. 

Shares,  which,  by  the  rules  of  a  company,  could  only  be  held  in  the  name  of  a  single 
person,  were  bequeathed  specifically  to  three  trustees  for  A,  for  life,  with  remainder 
over.     Held,  that  they  might  lawfully  be  held  in  the  name  of  a  single  trustee. 
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vary  such  investments  as  they  or  he  the  said  trustees  or 

trustee  shall  think  fit." 

Const  BHDi  MS 
«. 
The  testator  died  in  1863,    Part  of  his  estate  con-  Cohitbrdinb. 

sisted  of  392  shares  in   the  Union  Plate  Olass  Com- 

pantff  and  a  number  of  shares  in  the  Manchester  Fire 

Assurance  Company. 

The  Union  Plate  Olass  Company  was  established  by 
a  deed  of  settlement  dated  in  1837.  The  amount  pay- 
able on  the  shares  had  been  called  up  and  paid.  By 
the  deed  of  settlement,  it  was  provided,  that  it  should 
not  be  competent  for  two  or  more  individuals,  either  as 
trustees  or  in  their  own  right,  to  hold  jointly  any  shares 
in  the  company. 

The  Manchester  Fire  Assurance  Company  was  esta- 
blished by  a  deed  of  settlement  dated  in  1847,  by  which 
it  was  provided,  that  no  two  or  more  persons  should  be 
registered  as  joint  shareholders  of  any  one  or  more 
share  or  shares  in  the  company. 

In  order  to  comply  with  the  provisions  of  these  deeds 
of  settlement  of  the  two  companies,  the  shares  therein, 
which  were  held  by  the  testator  in  his  own  name,  were, 
after  his  death,  registered  in  the  sole  name  of  one  of  the 
trustees. 

The  trustees  had  invested  part  of  the  assets  in  the 
purchase  of  2,600/.  of  the  4^2.  per  cent,  preference  stock 
of  the  Lancashire  and  Yorhshire  Railway  Company. 
This  stock  had  been  created  under  the  powers  of  certain 
acts  of  parliament  relating  to  the  company,  and  the 
holders  were  entitled  to  a  fixed  dividend,  payable  half- 
yearly  in  perpetuity,  out  of  the  profits  of  the  company 
at  the  rate  of  4^2.  per  cent,  per  annum,  in  preference 

to 
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1862.       to  any  dividend  upon  the  ordinary  stock  of  or  shares  in 
^^^^^      the  company. 

CoNSTERpINE 
V. 

CoNSTBRDiKB.  Thc  tfustces  alleged,  that  in  the  bond  fide  exercise 
of  their  discretion,  they  had  not  thought  fit  to  sell  or 
convert  the  testator's  shares  in  the  Union  Plate  Glass 
Company  and  the  Manchester  Fire  Assurance  Com- 
pany, and  that  they  did  not  at  present  think  fit  to  sell 
or  convert  the  same. 

Doubts  had  been  suggested  whether  the  powers  of 
investment  authorized  the  purchase  by  them  of  stock 
and  shares  in  companies  of  the  class  mentioned  in  his 
will,  or  whether  they  were  not  limited  to  the  loan  of 
the  trust  funds  at  interest  upon  security  thereof,  and 
consequently  whether  the  investment  in  the  Lancashire 
and  Yorkshire  Railway  Company  did  not  involve  a 
breach  of  trust. 

The  bill  alleged  that  the  trustees  had  declined  to  act 
in  the  fuHher  execution  of  the  trusts,  until  the  doubts 
so  suggested  had  been  removed  by  the  decree  of  this 
Court. 

The  bill  prayed  a  declaration  whether  the  trustees 
were  invested  with  a  discretion  as  to  the  time  at  which 
the  shares  in  the  Union  Plate  Glass  Company  and  the 
said  Manchester  Fire  Assurance  Company  ought  to 
be  sold  and  converted  into  money,  and  whether  the 
purchase  in  the  Lancashire  and  Yorkshire  Railway 
Company  was  within  the  powers  vested  in  the  trustees, 
and  that,  if  necessary,  the  trusts  of  the  will  might  be 
executed  by  the  Court. 


The  object  of  the  parties  was  to  obtain  the  opinion  of 

Mr. 


the  Court  without  administering  the  estate. 


CoMSTBRDieil 
V. 
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Mr.  Follett  and  Mr.  Little  for  the  Plaintiffs,  who 
were  beneficially  interested,  argued  that  the  trustees 
had  an  absolute  discretion,  with  which  the  Court  would 
not  interfere  when  bond  fide  exercised.  Coniterdine. 

Mr.  C  Hall  for  the  widow,  argued,  that  the  principle 
of  conversion  as  between  tenant  for  life  and  remainder- 
man did  not  apply  to  specific  bequests. 

Mr.  Selwyn,  for  the  trustees,  suggested  the  difficulties 
above  stated  as  to  the  investments  in  shares  bearing  a 
fixed  interest  and  in  shares  which  could  only  stand  in 
the  name  of  a  single  trustee. 

Mr.  Follett  in  reply. 

Skirving  v.  Williams  (a) ;  Simpson  v.  Lester  (b) ; 
Alcock  V.  Sloper{c);  Howe  v.  Lord  Dartmouth  (d) ; 
Clovgk  v.  Bond(e),  were  cited. 

The  Master  of  the  Rolls. 

The  trustees  have  a  discretion  given  to  them  by  the 
testator,  and  they  are  entitled  to  exercise  it.  If  they 
file  a  bill  for  administration,  then,  no  doubt,  that  dis- 
cretion is  taken  away,  and  they  must  only  act  as  the 
Court  shall  direct;  but  in  the  meantime  the  mode  of 
exercising  the  discretion  is  this : — before  they  invest  any 
money  in  any  company  authorized  by  the  power,  they 
must  make  every  necessary  inquiry  and  satisfy  them- 
selves that  it  is  really  a  solvent  company.  I  am  also 
of  opinion  that  investments  in  stock,  shares  and  secu- 
rities bearing  a  fixed  state  of  interest,  and  not  varying 
from  day  to  day,  fall  within  the  power. 

I  am  also  of  opinion  that  they  have  power  to  sell  all 

the 
(a)  24  Beav.  275.  (d)  7  Vet.  137. 

(6)  4  Jur.  (JV.  S.)  1269.  (e)  3  %/.  4'  Cr,  490. 

(c)  2  MyL  4  K,  699. 
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the  shares  if  they  think  fit,  and  to  invest  the  proceeds 
in  any  security  authorized  by  the  will. 

I  am,  however,  going  beyond  the  proper  province  of 
the  Court  in  making  these  observations.  All  I  can  do 
is,  to  make  a  declaration  that  the  investment  in  York- 
shire  and  Lancashire  shares,  being  an  investment  in 
shares  bearing  a  fixed  rate  of  interest  in  a  company,  is 
within  the  power  contained  in  the  will  of  the  testator, 
and  that  the  Court  is  of  opinion  that  shares  standing  in 
the  name  of  any  single  person  is  not  property  standing 
in  accordance  with  the  trusts  and  powers  contained  in 
the  testator's  will. 


But  I  think,  that  as  the  Union  Plate  Olass  shares 
and  the  Manchester  Fire  Insurance  Company  shares  are 
specifically  bequeathed  to  the  widow  during  widow- 
hood, they  may,  with  her  consent,  be  lawfully  held  in 
the  sole  name  of  one  of  the  trustees. 

Beg,  Lib.  1862  A.,fol.  1779. 


npHE  testator  Mr.  Robert  Spencer  was  the  owner  of 

the  Deanery  estate  in  Durham,  consisting  of  580 

acres,  under  which  there  were  seams  of  coal  and  iron. 


SPENCER  t;.  SCURR. 

Jufy  28. 

A  testator  de- 
mised all  the 
seams  of  coal 
under  his 

estate,  but  ^  -n        j^  a 

only  two  seams  of  which  the  Main  Seam  and  the  Five-Quarter  Seam 

o'TnoW  in  «lon«  were  worked. 

his  life.    After 

his  death,  a  gy  ^  lease,  dated  in  1831,  Mr.  Spencer  demised  to 

lower  seam  *'  '  '  '^  r>*  zr     r 

was  disco-  JBirkbeck 

vered,  which 

could  only  be  worked  by  a  new  shafV.  A  new  lease  being  granted  after  the  testator's 
death : — Held,  that  the  tenant  for  life  under  his  will  was  entitled  to  the  annual  profits 
arising  from  the  new  seam. 
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Birkbeck  and  Pease  ''  all  those  collieries,  coal  mines,  1862. 
seam  and  seams  of  coal  called  the  Main  Seam  and  the 
Five-Quarter  Seam,  and  all  other  seam  and  seams  of 
coal,  together  with  all  ironstone  situate,  lying  and 
being  within  and  under,  and  which  could,  should  or 
might  be  had,  sought,  dug,  won,  wrought,  obtained, 
and  gotten  forth  and  out  of  all  the  lands  and 
grounds  of  him  the  said  Robert  Spencer  known  by  the 
name  of  the  Deanery  Farms"  to  hold  the  same  for 
a  term  which  would  expire  in  1862,  at  a  certain  rent. 

In  1834,  Mr.  Spencer  made  his  will,  by  which  he 
devised  the  estate  upon  certain  trusts,  under  which  his 
widow  (the  Plaintiff)  was  entitled  to  a  moiety  of  the 
•'  rents,  issues  and  yearly  proceeds  for  life,  with  re- 
mainder to  the  Defendant  Mr.  Henry  Spencer  abso- 
lutely, and  Mr.  Henry  Spencer  was  now  absolutely  enti- 
tled to  the  other  moiety. 

The  testator  died  in  1836. 

The  only  seams  of  coal  which  had  been  worked 
under  the  lease  of  1831  were  the  Main  Seam  and  the 
Five  Quarter  Seam  mentioned  in  such  lease,  and  lying 
at  a  depth  of  about  fifty -four  fathoms  below  the  surface 
ground.  In  1846,  it  was  discovered,  from  the  workings 
in  an  adjoining  colliery,  that  there  was  under  the 
Deanery  estate  another  valuable  seam  of  coal,  called 
the  Brochwell  Seam,  lying  at  a  depth  of  about  118 
fathoms  below  the  Main  and  Five-Quarter  Seams, 
which  could  only  be  opened,  won  or  worked  by  means 
of  a  new  pit  or  shaft  to  be  made  for  the  purpose,  at 
a  very  great  expense ;  the  existence  of  the  Brochwell 
Seam  was  not  known  or  suspected  in  the  testator's 
lifetime.  In  1866,  the  lease  being  nearly  expiring  and 
the  coal  of  the  Main  and  Five- Quarter  Seams  having 

then 
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then  been  nearly  worked  out,  the  lessees  applied  fo 
the  trustees  for  a  lease  of  the  Brockwell  Seam,  and 
eventually,  in  1858,  the  trustees  (Mr.  Scurr  and  Mr. 
Henry  Spencer),  with  the  assent  of  the  Plaintiff,  agreed 
to  grant  the  lessees  a  new  lease  of  all  the  coal  mines  and 
seams  of  coal,  as  well  opened  as  unopened,  within  the 
Deanery  estate,  for  forty-two  years  at  a  fixed  rent  of 
1,800Z.  a  year. 

The  point  in  dispute  was  this : — the  Plaintiff  insisted 
that  she  was  entitled  to  one-half  of  the  rents  reserved 
by  the  new  lease.  But  Mr.  Spence  contended,  that  the 
Plaintiff  was  not  entitled  to  one-half  of  the  rents  pay- 
able in  regard  to  the  coal  in  the  Brockwell  Seam,  which 
he  submitted  was  and  ought  to  be  deemed  an  un- 
opened mine  at  the  death  of  the  testator.  He  in- 
sisted that  her  right  was  confined  to  the  interest  to 
arise  from  the  investment  of  a  moiety  of  the  mineral 
rents  arising  from  the  Brockwell  Seam. 

Mr.  Selwyn  and  Mr.  Faber  for  the  Plaintiff.  The 
original  lease  included  all  the  coal,  the  Brockwell  Seam 
as  well  as  the  two  others  which  were  specified,  and  it 
could  have  been  worked  under  the  lease  by  the  lessees. 
The  new  lease  is  a  renewal  of  that  granted  by  the 
testator  himself  and  the  terms  are,  in  all  respects, 
similar.  When  a  mine  is  once  opened  the  shaft  might 
be  sunk  or  a  new  adit  driven  to  win  a  new  seam,  and 
the  rent  which  arises  from  it  must,  in  all  respects,  follow 
the  devolutions  of  the  estate ;  Daly  v.  Beckett  (a). 

Mr.  F,  Hughes  for  a  trustee. 

Mr.  Follett  and  Mr.  T.  Stevens  for  Mr.  Spencer. 
Daly  y.  Beckett  has  no  application  to  the  present  case, 
for   there  the  trustees   had  a  power  to  grant  mining 

leases ; 
(a)  24  Bfav.  114. 
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leases ;  but  here  there  is  none.  The  BroekweU  Seam 
was  in  fact  unopened  at  the  testator's  death,  though  it 
might  have  been  opened,  it  is,  in  effect,  a  new  mine, 
which  cannot  be  worked  for  the  benefit  of  the  tenant 
for  life.  The  proceeds  ought  to  be  invested ;  Clavering 
V.  Clavering  (a\  If  the  testator  bad  only  opened  one 
seam,  it  could  not  be  contended  that  all  the  other 
seams  and  all  the  other  minerals  in  an  estate  of  580 
acres  could  be  worked  by  the  tenant  for  life,  although 
they  could  only  be  reached  by  a  new  adit,  at  a  great 
distance.  Even  where  a  testator  has  abandoned  the 
working  of  a  mine  for  some  time,  the  tenant  for  life 
under  his  will  has  no  right  to  treat  it  as  an  open  mine 
and  work  it ;  Viner  v.  Vaughan  (6). 
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The  Master  of  the  Rolls. 

I  am  clear  that  this  is  the  old  mine;^  Clavering  v. 
Clavering  (a),  did  not  confine  the  right  to  one  seam. 
If  there  be  one  shaft  by  which  you  can  work  five  seams, 
and  which  are  all  let,  but  only  one  is  worked  at  first, 
I  am  of  opinion,  that  when  the  lessee  begins  to  work 
the  other  seams  it  cannot  be  said  to  be  opening  a 
new  mine.  I  have  no  doubt  that  it  is  substantially 
and  practically  the  old  mine.  I  agree,  that  if  a  man 
has  opened  a  shaft  for  winning  coal,  and  be  finds  in 
another  part  of  hfs  estate  mines  of  lead  or  ironstone, 
which  could  not  be  got  by  means  of  the  old  shaft  or 
opening,  this  would  be  opening  a  new  mine :  but  here 
the  lessees  were  at  liberty  to  open  other  shafts,  and 
to  work  all  coal  and  ironstone,  and  I  think  that  this  is 
only  a  repetition  of  the  working  of  the  old  mine. 


(a)  2  P.  Wmt.  388. 
VOL.  XXXI— II. 


(6)  2  Beav.  466. 


338 


CASES  IN  CHANCERY. 


1862. 


SIDNEY  t;.  WILMER.    (No.  2.) 
In  re  THE  CLAY  CROSS  WATERWORKS  ACT, 


July  25. 

Properly,  the 
subject  of  a 
Buit,  being  in- 
terfered with 
by  a  public 
company,  the 
compensation 
was  paid  into 
Court.     Upon 
a  petition  to 
transfer  the 
fund  into  the 
cause,  and  to 
accumulate  the 
dividends,  the 
parties  to  the 
suit  were 
served.     Rtld, 
that,  under  the 
Lands  Clauses 
Act,  the  com- 
pany was  only 
lx>und  to  pay 
the  costs  of  the 
Petitioner  and 
the  costs  of 
serving  the 
Respondents, 
but  not  the 
costs  of  their 
appearance. 


T 


1856. 

HE  testator,  who  died  in  1856,  devised  his  estate  to 
several  persons. in  succession,  as  stated  anteisi). 


The  testator  was  seised  in  fee  of  a  water  corn  mill, 
situate  at  Woodtliorpe  in  Derbyshire^  which  adjoined 
and  was  principally  worked  by  a  stream  called  Press 
Brook. 

By  the  decree  made  in  this  suit,  in  1858,  it  was 
declared,  that  the  surplus  rents  of  the  devised  real 
e&tates,  after  providing  for  all  proper  payments  thereout 
under  the  trusts  of  a  term  of  eight  hundred  years 
created  by  the  will,  ought  to  be  accumulated  until  the 
death  of  the  Defendant  Eliza  Marchioness  of  Casteja, 
or  until  further  order. 

The  Clay  Cross  Waterworks  Company  was  incor- 
porated by  "The  Clay  Cross  Waterworks  Act,  1866,** 
with  which  act  the  Lands  Clauses  Act,  1845,  was  incor- 
porated. The  company  was  thereby  empowered  to  take 
the  water  flowing  from  the  Press  Brook. 

The  company  had  accordingly  taken  water  from  the 
Press  Brook,  and  the  compensation  for  the  damage 
arising  therefrom  to  the  testator's  mill  at  Woodthorpe 
had  been  duly  assessed  at  370/.,  which  the  company 
had  paid  into  the  bank  to  the  credit  of  their  act. 


(a)  25  Br0i.26O. 


This 


CASES  IN  CHANCERY. 

This  petition,  which  was  presented  by  the  executrix 
and  devisee  of  the  last  surviving  trustee  and  executor, 
in  whom  the  trust  estates  were  now  vested,  prayed  that 
the  370/.  might  be  invested  in  Consols,  and  transferred 
to  the  credit  of  the  cause,  and  that  the  dividends  might 
be  accumulated. 
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The  petition  was  served  on  the  company  and  on  the 
parties  to  the  cause,  and  the  question  was,  what  costs 
the  company  was  liable  to  pay. 

Mr.  Raschj  in  support  of  the  petition,  argued,  that 
the  company  was  bound  under  the  Lands  Clauses  Con- 
solidation Act  (8  &  9  VicL  c.  18,  s.  80)  to  pay  the  costs 
of  all  the  parties  to  the  suit ;  Picard  v.  Mitchell  (a) ; 
Henniher  v.  Chafy  (6). 

Mr.  C.  C.  Barker y  for  the  company,  argued,  that  the 
parties  to  the  suit  ought  either  to  have  joined  in  the 
petition,  or  to  have  abstained  from  appearing,  and  that 
the  Respondents'  costs  were  not  payable  by  the  com- 
pany ;  Wilson  v.  Foster  (c). 

The  Master  of  the  Rolls. 

The  two  cases  cited  are  quite  consistent,  and  I  still 
adhere  to  them. 


If  a  company,  by  taking  land,  renders  it  necessary  to 
make  an  application  in  a  cause,  whereby  expenses  are 
incurred,  the  company  must  pay  them.  But  if,  on  an 
application  to  invest  the  fund,  the  parties  to  a  suit  are 
served  and  appear,   having   no  objection  to  make  to 

the 


(a)  12B<;av.  486. 
(6)  28  Beuv.  621. 


(c)  26  Beav.  398. 


z2 
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the  order  asked,  they  must  pay  their  own  costs  of 
appearance,  for  they  ought  not  to  appear.  In  this  case, 
the  Petitioners*  costs  of  the  petition,  and  their  costs  of 
serving  the  Respondents,  must  be  paid  by  the  company, 
but  I  give  no  other  costs. 


Note.— &6  Re  Brooke,  30  Beav.  233 ;  Re  London  and  South- 
WeMtern  Railwajf,  2  John,  i  Hem.  390;  and  on  appeal fZ2  L.J.(Ch.) 
102. 


July  23. 

An  executor 
and  trustee, 
who  bad  acted 
but  not  proved, 
refused,  and 
•  insisted  tbat 
be  was  not 
bound,  to  ac- 
count, and  be 
placed  every 
impediment  in 
tbe  PlaintiflTs 
way.     Having 
failed  in  bis 
contention, 
tbe  Court,  on 
making  a  de- 
cree for  an  ac- 
count, directed 
bim  to  pay  tbe 
coats  of  suit  to 
tbe  bearing. 


BOYNTON  V.  RICHARDSON. 

npHE  testator  died  in  1846,  having  appointed  his  widow 
and  Mr.  Richardson  executors  and  trustees. 


They  did  not  prove  the  will,  but  the  assets  were  got 
in,  and  in  1846  Richardson  received  a  sum  due  to  the 
estate,  and  gave  a  receipt  in  which  he  described  himself 
as  "  executor." 

The  widow,  who  was  entitled  for  life,  died  in  1851, 
and  the  residue  then  became  divisible  amongst  the  tes- 
tator's two  children. 

The  Plaintiff,  the  husband  of  one  of  the  testator's 
daughters,  called  on  Richardson  for  an  account  and 
cited  him  to  prove  the  will,  which  he  refused  to  do. 
Administration  was  thereupon  granted  to  the  Plaintiff, 
who  instituted  this  suit  for  administration  and  to  make 
Richardson  account. 


Richardson  insisted  that  he  had  not  accepted  the  office 

of 
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of  trustee  or  executor,  and  that  he  was  not  liable  to  1862. 
account  He  relied  on  the  laches  of  the  Plaintiff  in  ^-^v-^*^ 
instituting  proceedings,  and  he  required  a  number  of  ^^ 

persons  to  be  made  Defendants,  which  had  been  done.     RicHARDion. 

Mr.  Sehcyn  and  Mr.  T.  A.  Roberts  for  the  Plaintiff. 

Mr.  FoUett  and  Mr.  G.  L.  Russell  for  the  Defendant. 


The  Master  of  the  Rolls. 

The  perusal  of  the  evidence  conyinces  me  of  three 
things,  first,  that  Mr.  Richardson  is  bound  to  account 
to  the  Plaintiff;  secondly,  that  he  has  refused  all  ac- 
counts; and  thirdly,  that  he  has  placed  every  impediment 
in  the  Plaintiff's  way. 

I  think  therefore  he  must  account  and  pay  the  costs 
of  the  suit  to  the  hearing,  but  he  will  get  his  subsequent 
costs  on  duly  accounting.  He  must  also  pay  the  costs 
of  the  co«Defendant. 
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B .  V.  W 

May  29. 

Upon  a  bill  by  fTHHIS  case  came  before  the  Court  upon  exceptions 
■et  aside  a  ^^^  scandal.     Mr.  B.  was  tenant  for  life  of  some 

mortgage  ex-  copyhold  property,  with  remainder  to  his  children,  of 

for  her  father:  whom  he  had  five.     By  an  indenture  dated  the  20th  of 

rtSi^mento  of  ^^9^^f  '855,  Mr.  B.  and  his  two  daughters  Mary  and 

facta  tending  Caroline,  who  had  recently  attained  twenty-one,  mort- 

Ae*ob7ertof  g^g^d  the  property  to  Mr.  W.  for  1,700/.,  which  was 

the  loan  to  the  paid  to  Mr.  B. 
father  was  to 
enable  the 

mortgi^eto        In  1861  Mr.  W.  instituted  a  foreclosure  suit  against 
effect  her  ee-  ^ 

duction  were  the  mortgagors,  and  they,  in  1862,  filed  a  cross  bill  to 

notscandaloui.  g^^  ^^^jj^  ^^^  security. 

The  cross  bill  was  filed  by  the  father  and  the  two 
daughters,  and  alleged,  that  the  PlaintiflTs  had  in  1852-3 
mortgaged  the  property  to  a  Mr.  Tweedy  under  parental 
influence.  Sec, 

The  bill  then  proceeded  to  state  matters  which  the 
Defendant  insisted  were  scandalous. 


It  stated  that  the  Defendant  Mr.  TT.,  a  married  man, 
was  a  frequent  visitor  at  Mr.  B.*8  house.  That  his 
daughter  Mary  had  some  talent  for  painting,  and  that 
the  Defendant  used  to  send  or  bring  paintings  for  her 
to  copy,  pretending  to  take  a  fatherly  interest  in  her 
studies.  It  proceeded  thus  : — "  Such  pretended  interest 
was,  however,  only  a  blind,  used  by  the  Defendant  to 
prevent  the  discovery  of  what  his  intent  and  object  were, 
which  were,  in  fact,  to  gain  the  affections  of  and  seduce 
the  Plaintiff  Mary.'' 

The 
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Tbe  bill  detailed  the  arts  and  artifices  by  which  the 
Defendant  had  accomplished  his  purpose  and  seduced 
tbe  daughter  Mary^  and  had  thus  acquired  such  an  in- 
fluence over  her,  that  she  could  not  act  independently 
in  reference  to  any  matter  of  business  between  her  and 
the  Defendant. 

Rumours  got  abroad  and  reached  Mr.  TSoeedyj  who 
remonstrated  with  Mr.  B.y  and  stated  that  if  he  allowed 
the  Defendant's  visits  to  continue,  all  communication 
between  them  must  cease.  Mr.  B.  thereupon  (7  June^ 
1856),  wrote  to  the  Defendant,  requiring  him  to  dis- 
continue his  visits,  and  the  Defendant  wrote  explaining 
and  submitting  to  this.  A  correspondence  took  place 
at  the  same  time  between  the  Defendant  and  the  young 
lady's  aunt,  who  had  remonstrated  on  the  impropriety 
of  the  Defendant's  conduct. 

The  bill  alleged  as  follows:— "The  Defendant  also 
verbally  untruly  represented  to  the  Plaintiff  B.  that  he 
had  not  an  improper  object  in  view  in  his  visits,  and  he, 
at  the  same  time,  spontaneously  offered  to  lend  B.  a 
sum  of  1,700Z.  to  pay  off  Mr.  Tweedt/y  upon  having  a 
security  made  to  him.  Such  representation  and  such 
offer  as  aforesaid  were,  in  fact,  made  by  the  Defendant, 
in  order  that  B,  and  his  wife  might  be  thereby  induced 
not  to  exclude  the  Defendant  from  their  house,  and  in 
order  that  he,  the  Defendant,  might  be  the  better 
enabled  to  carry  on  criminal  intercourse  with  the  Plain- 
tiff Mary.  The  Defendant  also  well  knew,  as  the  fact 
was,  that  the  Plaintiff  B.  could  not  get  the  money 
elsewhere,  and  that  the  proposed  security  being  once 
made  to  the  Defendant,  the  Plaintiffs  would  not  be  able 
to  pay  him  off,  and  that  his  position,  as  creditor,  would 
assist  him  in  continuing  his  said  visits  and  meetings 
and  intercourse.    Tbe  Plaintiff  B,,  confiding   in  the 

untrue 
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1862.  untrue  representation  of  the  Defendant  to  him  and  his 
wife,  accepted  the  Defendant's  said  offer,  and  allowed 
him  to  continue  a  visitor  at  his  JB.'s  house,  and  applied 
to  and  procured  his  daughters  Maty  and  Caroline  to 
join  with  him  in  the  indenture  of  the  20th  day  of  August, 
1855."  The  Defendant's  offer  was  made  and  accepted 
in  June,  1855,  but  Tweedy  was  only  to  be  paid  off  in 
August,  and  thereupon  the  advances  by  and  the  secu- 
rity to  the  Defendant  were  not  made  and  executed  until 
the  latter  end  of  August,  1855,  when  the  Defendant 
advanced  the  Plaintiff  J3.  the  1,700/. 

The  bill  stated  that  the  deed  had  been  executed 
under  parental  influence  and  control,  and  without 
proper  advice.  It  then  alleged : — **  After  the  said 
advance  by  the  Defendant  had  been  arranged  for,  as 
before  stated,  the  Defendant,  by  continuing  his  visits  as 
aforesaid,  and  by  written  communications  with  and  by 
meetings  which  he  arranged  and  had  with  her,  so  com- 
pletely won  the  affections  of  the  Plaintiff  Mary,  that 
he  succeeded  in  accomplishing  the  object,  to  accomplish 
which  he,  as  above  stated,  agreed  to  make  and  made 
his  said  advance.  The  Plaintiff  Mary  went  to  London 
for  the  avowed  purpose  of  improving  her  talent  for 
painting,  and  while  there  and  subsequently  at  Homherg, 
where  the  Defendant  was  with  his  family,  and  at  other 
places,  the  Defendant  had  frequent  carnal  intercourse 
with  her,  and  she  afterwards  had  a  child  by  the  De- 
fendant." 

The  cross  bill  prayed  that  the  Plaintiffs  might  be  re- 
lieved from  the  deed  of  the  20th  of  August,  1855,  and 
that  it  might  be  cancelled. 

Mr.  Selwyn  and  MuDauney  supported  the  exceptions, 
insisting  that  the  above  passages  were  scandalous. 

Mr, 
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Mr.  Fottett  and  Mr.  Charles  Hall,  for  ihe  Plaintiffs 
in  the  cross  bill,  were  not  called  on. 

The  Mastbr  of  the  Rolls. 

I  do  not  think  I  can  strike  out  these  passages  as  im- 
pertinent,  and  they  are  not  scandalous  if  they  are  really 
pertinent  to  the  matters  in  issue.  Although,  if  they  be 
true,  they  would  imply  a  moral  stain,  still  that  would 
not  justify  the  Court  in  striking  them  out.  What  I  am 
asked  to  do  is  this : — to  allow  these  exceptions  and 
strike  out  of  the  bill  the  statement,  that  this  gentleman, 
residing  near  the  family  of  a  friend  and  introduced  into 
the  family  (he  being  a  married  man  of  mature  age,  with 
a  large  family,  and  the  lady  being  twenty-two)  lent  her 
father  money  for  the  purpose  of  endeavoring  to  seduce 
her :  and  that  he  did  this  with  a  view  of  retaining  his 
footing  in  the  family,  and  to  accomplish  his  purpose 
towards  the  young  lady,  whose  father  was  in  distress, 
and  that,  but  for  the  advance  of  the  money,  the  inter- 
course would  have  been  discontinued.  Can  I  say,  if  he 
obtained  a  security  under  these  circumstances,  and  if 
the  young  lady  herself  so  circumstanced  had  been  in- 
duced, without  consideration,  to  execute  this  deed,  that 
these  statements  are  so  immaterial  that  this  Court  cannot 
pay  any  attention  to  them  at  the  hearing  of  the  cause. 

I  admit  that  if  it  had  been  a  statement  of  a  case  of 
gross  immorality  with  another  family,  it  would  have 
had  nothing  to  do  with  the  matter  in  issue,  and  that 
the  Court  would  purge  its  records  of  it;  but  this  is 
between  the  parties  themselves,  and  I  think  it  impossible 
to  come  to  the  conclusion  that  it  can  have  no  influence 
on  the  Court  when  the  cause  comes  to  a  hearing. 

That  being  so,  although  I  regret  that  it  should  be 
possible  to  suppose  that  such  statements  could  be  true, 

and 
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1862.  <^nd  though  I  disapprove  of  the  way  in  which  one 
paragraph  is  stated,  I  do  not  think  that  would  justify 
roe  in  striking  out  one  of  these  passages  from  the  bill. 

There  ore  several  passages  in  respect  of  which  ques- 
tions may  be  raised,  such  as  the  letters  of  the  aunt,  but  if 
these  are  introduced  for  the  purpose  of  shewing  that,  but 
for  the  loan  of  the  money,  the  intercourse  would  have 
been  stopped,  it  might  be  material.  The  consequence  is, 
that  for  the  purpose  of  these  exceptions,  I  must  assume 
all  the  statements  to  be  true,  as  I  should  on  demurrer; 
but  giving  no  opinion  as  to  their  truth.  So  treating  them, 
I  cannot  come  to  the  conclusion  that  they  will  have 
nothing  to  do  with  the  case  when  it  comes  to  a  hearing. 
I  must  therefore  disallow  all  the  exceptions  with  costs. 


COLLINS  V.  COLLINS.    (No.  2.) 

DOWNES  r.  DOWNES. 
July  15,  16. 

Upon  a  tale  of  TV/p^-  JDOWNES  died  in  1843,  and  a  suit  was  in- 
^m^^^d^^xf^  stituted  in  this  Court  for  the  administration  of 

tration  suit,      his  estate.     Many  debts  were  proved  against  his  estate, 
gave^a^ond^'^    and,  amongst  them,  one  due  to  Messrs.  Marryatt  §f 

for  the  pur-  Price,  amounting  with  interest  to  4,344/.  1 U.  Ad. 
chase-money, 
payable  by  in- 
stalments. Ajj  indenture,  dated  the  Ist  of  June,  1863,  was  made 
Btld,  that  he  '  ' 

had  not  lost  between  Messrs.  Marryat  ^  Price  of  the  first  part, 

debt  for^the       ^^^  executors  of  Mr.  Downes  of  the  second  part,  and 

payment  of  the  Mr.  Collins  of  the  third  part,  it  recited  the  debt,  and 

chM^moncy.    ^^^^  ^^'  Collins  had  proposed  to  pay  or  satisfy  Messrs. 

Marryat  ^  Price  the  aforesaid  amount,  and  to  take  a 

transfer  of  the  said  debt,  and  that  Messrs.  Marryat  & 

Price  had  agreed  to  assign  and  transfer  the  same  to 

him 
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him  accordingly.  The  deed  then  witnessed,  that,  in 
consideration  of  4,344/.  lU.  9d.  to  Messrs.  Marryat 
^  Price,  to  be  paid  by  Mr.  Collins,  his  heirs,  exe- 
cutors and  administrators,  and  secured  by  his  bond 
of  even  date  therewith,  Messrs.  Marryat  ^  Price,  with 
the  consent  of  the  executors,  assigned  the  debt  of 
4,344Z.  11*.  9rf.  to  Mr.  Collins. 


On  the  same  day  (21st  June,  1853),  Mr.  Collins  ga?e 
his  bond  to  Messrs.  Marryat  ^  Price  for  8,000/., 
it  recited  the  assignment  of  the  debt,  and  proceeded 
thus: — And  whereas  the  said  sum  of  4,344/.  lis,  9d, 
was  not  paid,  but  the  said  Messrs.  Jfarrya^  4r  Price 
have  consented  and  agreed  to  accept  and  take  the  above 
bond  of  the  said  Edward  Collins  for  due  payment  of 
the  same,  in  manner  hereinafter  mentioned.  The  con- 
dition of  the  bond,  which  followed,  was  to  pay  the  sum 
of  4,S44/.  11*.  9e/.  by  eight  instalments. 

Mr.  Collins  died,  having  only  paid  the  first  instalment; 
his  estate  was  also  administered  in  Court,  but  it  was 
insuflScient  to  pay  his  debts. 


The  debts  of  Mr.  Downes  being  about  to  be 
the  question  was,  whether  Messrs.  Marryat  6;  Price 
had  still  a  lien  for  the  unpaid  purchase-money,  or 
whether  the  lien  had  been  lost,  by  taking  a  bond  pay- 
able by  instalments. 

Mr.  Lloyd  and  Mr.  Schomberg  argued  that  the  lien 
was  gone. 

Mr.  Follett  and  Mr.  BovUl  insisted  that  the  lien  still 
existed. 


Mr.  Selvpyn  and   Mr.   Vincent  for  Mr.  Smythe  the 
solicitor. 

Dixon 
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1862. 


July  16. 


Dixon    V.    Oayfere  {No.  3)  (a) ;    Winter  v.   Lord 
Anson  (i),  were  cited. 


The  Master  of  the  Rolls. 

I  think  the  creditors  have  not  lost  their  lien  on  the 
debt  which  was  sold.  There  are  two  ways  by  which  a 
vendor  may  lose  it ;  one  is^  by  the  mode  in  which  the 
contract  is  originally  framed ;  thus  if  the  contract  be  not 
in  consideration  of  a  sum  of  money  to  be  paid^  but,  in 
lieu  of  it,  a  peculiar  benefit  with  a  separate  security,  the 
fulfilment  of  which  could  only  be  ascertained  afler  a 
lapse  of  time,  as  in  the  case  of  an  annuity  the  payments 
of  which  were  to  be  secured  by  a  covenant,  as  in  Gay- 
fere  V.  Dixon.  The  other  is,  where  the  vendor  had 
originally  a  lien  on  the  thing  sold,  but  has  exchanged 
that  lien  for  a  security  :  as  where  Whiteacre  is  sold  and 
a  mortgage  is  given  on  Dlackcure  in  substitution  for 
the  lien  on  Whiteacre.  In  both  cases  it  is  a  question  of 
fact  to  be  ascertained  by  the  contract,  or  by  an  investi- 
gation of  the  circumstances  connected  with  the  gift  of 
the  security. 


This  is  clearly  not  the  first  case,  and  I  think  it  is  not 
the  second.  I  was  at  first  disposed  to  think,  that  the 
words  **  for  the  purchase-money,"  meant  in  lieu  of  the 
purchase-money.  But  on  further  consideration,  I  think 
that  such  was  not  the  intention  of  the  parties,  and  that 
it  would  be  straining  the  words  so  to  hold.  The  bur- 
then of  proof  lies  on  the  purchaser  who  has  not  paid 
for  the  thing  bought,  to  shew  that  the  lien  is  lost. 


(a)  21  Beav.  118. 


(6)  3  RtMf.  488. 
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SALTMARSH  r.  BARRETT.    (No.  2.)  (a)  j^^^ 

rpHE  testator  gave  legacies  of  nineteen  guineas  to  each  An  execator, 

"^      of  three  persons,  and  appointed  them  his  executors.  ^^  belief^ that 

He  also   bequeathed   his   residue  to  them  absolutely,  ^^  *^*  *^®     ^ 
,  ,     .  ,  .    ,  .  -  1  ,      .      ,    1  construction  of 

charged  with  certain  legacies;  ana  be  authorized  them  to  the  will  they 

deduct  their  costs,  charges  and  expenses  out  of  any  part  J[,ereto"*^ij 

of  his  estate.    The  Court  on  a  former  occasion  (ft)  held,  out  stock,  re- 

that  the  executors  were  trustees  of  the  residue  for  the  ^^ji^^  ^^  ^^^^ 

next  of  kin.  two-thirds  to 

the  co-ex- 
ecutors.    It 
It  appeared  that  Jonathan  Barrett  (the  acting  ex-  having  been 

ecutor),   under   the  impression  that  he  and  his  co-ex-  guiuhatthc 
ecutors  were  beneficiallv  entitled  to  the  residue  of  the  next  of  kin 

f  ,  1     "  1  nil       ^^re  entitled 

testator  s  estate,  sold  out  several  sums  of  stock,   the  to  this  fund, 

property  of  his  testator.     He  retained  one-third  of  the  ®"*^  ^^**  *^® 
^     *       •^  ^      executor  was 

proceeds  of  the  stock  for  his  own  benefit,  and  he  paid  bound  to  re- 
over  the  remaining  two-thirds  to  his  two  co-executors.  Jt^^hewas*  ' 
The  executors  of  Jonathan  Barrett  (who  had  died)  was  only  liable  to 
ordered  to  restore  the  fund,  and  it  was  now  insisted  that  on^the  on^ 

his  estate  was  liable  to  pay  interest  at  4/.  per  cent.,  not  third  retained 

*^  ^  ^  by  himself, 

only  upon  the  amount  retained  by  himself,  but  also  upon 

the  sums  paid  over  to  his  co-executors. 

Mr.  Eddis  for  the  Plaintiffs. 

Mr.  Hardy  for  the  Defendants.     The  fund  was  bond 

fide  applied  under  an  erroneous  impression  of  the  law  ; 

this   Court  therefore  would  not   make    the   estate  of 

Jonathan  Barrett    liable   for  interest;   Davenport  v. 

Stafford  (c) ;  Williams  on  Executors  (d). 

Mr. 

(a)  Ej  relatione.  (c)  14  Beav.  330. 

(6)  Sfdtmarth  v,    Barrett,  29  (d)   Voi.2,p.  1671. 

Beav.  474. 
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1862. 

Mr.  Eddis  in  reply. 

Saltuarsh 

V. 

Barrett. 

77ie  Mastbr  of  the  Rolls. 

(No.  2.)  ^^^  executors  of  Jonathan  Barrett  are  chargeable 

with  interest  upon  so  much  of  the  money  derived  from  the 
sale  of  the  stock  as  he  retained  in  his  own  hands,  but 
they  cannot  be  required  to  pay  interest  upon  the  residue 
of  the  money  which  he  has  paid  over  to  other  persons. 
Every  retention  of  money  not  required  for  the  purposes 
of  the  estate  is  improper,  but  there  are  degrees  of  im- 
propriety; thus:  — If  the  assets  are  retained  by  the 
executor,  and  invested  in  trade,  the  persons  beneficially 
interested  may  either  insist  on  having  the  profits  made  by 
such  employment  of  the  money,  or  interest  at  6/.  per  cent. 
with  annual  rests.  The  Court,  in  such  cases,  punishes 
the  executor  for  his  conduct.  Where  however  property 
is  simply  retained,  perhaps  under  a  misapprehension  or 
upon  a  supposition  that  it  would  be  speedily  required, 
the  executor  is  charged  with  4/.  per  cent,  per  annum  upon 
the  amount  retained.  But  when  an  executor  has  paid 
money  under  a  mistake,  as  in  the  present  case,  where 
two-thirds  of  the  proceeds  were  paid  to  the  two  co- 
executors  upon  an  impression  that  they  were  residuary 
legatees,  the  case  is  difierent.  Assuming  therefore  that 
the  executor  acted  bona  fide  and  paid  the  money  to  the 
wrong  person  by  mistake,  the  Court  will  require  him  to 
make  it  good,  but  will  not  make  him  restore  it  with 
interest.  The  distinction  lies  between  the  two  cases  in 
which  money  is  retained  by  an  executor:  in  one  case  he 
has  had  the  benefit  of  the  money  retained,  and  is  liable 
to  be  charged  with  interest  at  41.  per  cent,  per  annum, 
but  when  money  has  been  paid  away  under  a  mistake 
as  to  the  legal  right  of  the  persons  entitled,  he  cannot 
be  charged  with  interest. 

The  claim  for  interest  therefore  must  be  limited  to 
the  third  of  the  money  retained  by  the  acting  executor. 
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CHOWNE  and  another  (Public  Officers)  v.  BAYLIS. 

July  10,  19. 
TN   February,    1861,    it    was  discovered   that  John  A  clerk, 
■*■     Durdin,  a  clerk  in  the  Commercial  Bank  of  London,  jJ^^empSj^w 

had  robbed  the  company  to  the  extent  of  50,000/.  of  money, 

gave  them, 
upon  the  dis- 
At  this  time,  John  Durdin  was  possessed  of  two  coveryofhia 

policies   for   300/.   and   200/.,  which   he  had  effected  fore  his  pro- 

on  his  life  with  the  Victoria,  *c.  Assurance  Company.  "^^JjJ^wi  «wik 

He  was  also  seised  and  entitled  to  some  freeholds  and  rity  on  policies 

leaseholds  at  Northampton,  the  legal  estate  in  which  ?be^a^"ou/r 

was  outstanding  in   a  mortgagee ;  but  the  title  deeds  He  was  after- 

were  in  the  hands  of  Mr.   Western,  John  Durdens  cuted  and 

solicitor.  convicted. 

Htld,  that  the 
debt  was  a 

On  the   11th  day  of  February,   1861,  immediately  ^aJnTr?!^ 

upon  the  discovery  of  the  robbery,  Messrs.  Robert  8.  securities,  and 

Price  and   Thomas  Winckworth  (two  of  the  directors  ^Ji^^  «y^«'* 

of  the  banking  company)  went  to  the  residence  of  John     ^-B.fhaymg 
_.        ,  .  assured  his 

Durdin  and  charged  him  with  the  robbery  of  the  money,  life,  wrote  to 

He  at  once  acknowledged  his  guilt,  and  expressed  his  *®  aworance 
^  &       ^  r  company, 

desire  to  make  good,  as  far  as  he  was  able,  the  amount  "  please  to 

».k:^u  take  notice 

"^^'^^  that  I  wish  to 

transfer  my 

interest  in  the  policies"  to  C.  D.    The  letter  was  delivered  to  the  company  and  noted 

in  their  books.     Heldf  that  this  was  a  good  equitable  assignment,  as  against  a  subset 

quent  assignee  of  the  policies,  who  had,  in  addition,  obtained  possession  of  them. 

After  the  commission  of  a  felony,  and  before  his  conviction,  a  felon  may  sett  et 
assign  over  his  personal  property  for  valuable  consideration ;  and  a  debt  existing  at 
the  time  of  the  commission  of  the  offence  is  a  sufficient  consideration  to  support  such 
an  assignment.  But  the  sale  must  be  bonSfoie,  and  not  colourable  and  merely  for  the 
purpose  of  avoiding  the  forfeiture  on  conviction. 

The  civil  remedies  for  suing  the  felon,  which  belong  to  the  person  whose  property 
has  been  feloniously  taken,  are  suspended,  afler  the  discovery  of  the  commission  of  the 
offence,  until  the  conviction  of  the  felon,  in  order  that  the  dignity  of  the  law  may  be 
vindicated  by  the  prosecution  and  conviction  of  the  felon.  But  it  is  indifferent  by 
whom  the  felon  is  prosecuted. 
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V. 

Batlis. 


1862.  which  he  had  taken  from  the  banking  company.  He 
^^*^^*^^  stated  that  he  had  the  property  at  Northampton  and  the 
and^Another  ^^^  policies,  and  he  agreed  to  create  an  equitable  mort- 
gage of  the  freehold  hereditaments  and  to  make  over 
his  interest  in  the  policies  to  the  banking  company,  for 
securing  to  the  company  the  payment  of  the  amount 
of  the  moneys  of  the  company  which  he  had  taken,  and 
which  was  owing  from  him  to  the  company  in  respect 
thereof. 

John  Durdin  stated  to  the  directors  that  the  policies 
were  in  his  desk  at  the  banking  house,  and  he  gave 
them  the  following  letter  to  the  manager  of  the  assur- 
ance office : — 

"The    Manager   or   Secretary  of   the   Victoria  Life 
AsfociatioH. 
'^  Please  to  take  notice  that  I  wish  to  transfer  my 
interest  in   the  policies  taken   out  in  your  office  for 
200/.  and  300/.,  respectively,  to  Alfred  Richard  Cutbill, 
Esquire,  manager  of  the  Commercial  Bank  of  London. 
"  I  am.  Sir,  yours  truly, 

''John  Durdin:' 


This  letter  was  sent  on  the  11th  of  March,  1861,  to 
the  assurance  company,  by  the  solicitor  of  the  banking 
company,  with  a  letter  requesting  their  ''  attention" 
thereto,  and  on  the  next  day,  the  manager  acknowledged 
its  receipt  by  letter,  stating  that  it  ''has  been  duly 
noted  in  our  books."  The  banking  company,  however, 
failed  in  obtaining  possession  of  the  policies  themselves. 

As  to  the  Northampton  property,  Durdin  gave  the 
directors  the  following  order  on  his  solicitor : — 

"Edward  Western,  Esq. 

"  Dear  Sir,  "  16th  February,  1861. 

*'  Have  the  goodness  to  hand  over  the  deeds  of 

my 
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my  Northampton  property  to  the  Commercial  Bank  of 

London,  whose  receipt  for  the  same  be  pleased  to  take, 

and  oblige, 

''  Your  obedient  servant,  o< 

Batlii. 
'' John  Durdinr 


On  the  following  day  (the  I7th  day  of  February , 
1861),  one  of  the  directors  and  the  solicitor  to  the 
banking  company  called  on  Mr.  Edward  Western  with 
the  letter,  and  he  then  delivered  over  to  the  solicitor  of 
the  banking  company,  on  behalf  of  that  company,  the 
deeds  relating  to  the  Northampton  property. 

The  banking  company  afterwards  prosecuted  Durdin 
for  the  robbery,  and  he  was  convicted  on  the  10th  of 
June,  1861,  and  sentenced  to  penal  servitude  for  four- 
teen years. 

It  afterwards  turned  out,  that  Durdin  had,  on  the 
4th  of  May,  1861,  assigned  and  delivered  over  the  two 
policies  to  Mr.  BaylU,  who  acted  as  his  attorney  in  his 
defence  on  the  prosecution,  to  secure  a  sum  not  exceed- 
ing 600/.,  and  that  Baylis  had  given  notice  to  the  office. 
Durdin  also,  on  the  4th  of  May,  1861,  executed  a 
voluntary  conveyance  to  Walker  of  the  Northampton 
property  in  trust  for  his  wife  and  children. 

The  banking  company  afterwards  obtained  a  transfer 
of  the  legal  estate  of  the  Northampton  property. 

This  bill  was  filed  by  the  two  registered  public  officers 
for  and  on  behalf  of  the  Commercial  Bank  of  London 
Company,  against  Baylis,  Walker,  the  Attorney- General 
and  Durdin  and  wife,  and  it  prayed  a  declaration  that 
Durdin  had  effectually  charged  the  Northampton  pro- 
A  A  2  perty 
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perty  and  the  policies  with  the  amouDt  owing  from  him 
to  the  bank,  and  for  an  account  and  foreclosure. 

Mr.  Cok  and  Mr.  Langworthy^  for  the  Plaintifisi 
argued  that  the  moneys  abstracted  by  the  clerk  consti- 
tuted a  debt  from  him  to  the  company^  and  that  it 
formed  a  sufficient  consideration  for  the  security  given 
by  Durdin  ;  Stone  v.  Marsh  (a) ;  Marsh  v.  Keating  (6). 
That  the  civil  remedy  against  the  felon  was  merely  sus- 
pended until  the  prosecution;  The  Dudley  and  West 
Bromwich  Banking  Company  v.  Spittle  {c).  That  the 
letter  and  the  notice  constituted  a  complete  equitable 
assignment  of  the  policies,  and  had  priority  over  the 
subsequent  security  to  Mr.  Baylis,  and  that  the  posses- 
sion of  the  deed  and  the  legal  estate  gave  to  the  Plain- 
tiffs an  effectual  security  for  the  moneys  owing  to  them. 


Mr.  Baggallay,  Mr.  Beaumont  and  Mr.  F.  Clifford, 
for  Messrs.  Baylis  and  Walkery  argued  that  by  the 
assignment  and  possession  of  the  policies,  Mr.  Baylis 
had  a  better  equity  than  the  Plaintiffs.  That  the  felony 
created  no  debt,  and  that  no  legal  demand  could  arise 
out  of  such  a  transaction,  so  as  to  make  the  Plaintiffs 
purchasers  for  valuable  consideration;  Cox  v.  Pax- 
ton  (df) ;  Gibson  v.  Minet  («).  That  the  letter  express- 
ing a  ''  wish  to  transfer"  did  not  amount  to  a  transfer. 


Mr.  Wickens,  for  the  Crown,  also  argued  that  there 
was  no  debt  arising  from  the  felonious  abstraction  of 
the  Plaintiffs*  money,  and  that  a  deed,  by  which  a  felon, 
on  the  eve  of  trial  for  a  capital  offence,  assigned  his 
property  to  another,  could  not  be  supported  without 

proof 


(a)  6  Bam.  Sf  C.  551. 
(6)  1  Bing.  N,C,  198;  2  CI. 
^  Fin.  250;  8  Bligh,  661. 


(c)  1  John.  4-  Hem.  H. 
(</)  17  Vas.  329. 
le)  1  fl.  BL  569. 
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proof  of  consideration  ;   Shaw  v.  Bran  (a) ;  and   see       1862. 
Saunders  r.  Wharton  (ft).    That  the  document  expressed      ^-^'n^^ 
a  mere  wish,  and  did  not  amount  to  an  assignment,  and^Another 
and  that  there  had  been  no  bona  fide  assignment  so  v- 

as  to  prevent  the  forfeiture  to  the  Crown  ;  Jarman'a 
Byth,  (c).  That  the  transaction  was  contrary  to  public 
policy,  being,  in  its  nature,  a  compounding  of  a  felony ; 
and  that  securities  thus  obtained  from  a  felon  by  pres- 
sure and  under  the  apprehension  of  impending  punish- 
ment, and  in  the  hope  of  thereby  escaping  from  it,  could 
not  be  sustained  in  equity  ;   Whitaher  y,Wi8bey(d). 


The  Master  of  the  Holls. 

The  question  in  this  case  is,  whether  the  Plaintiffs  July  19. 
have  any  priority  over  the  Defendant  Baylis  in  respect 
of  two  policies  of  insurance  effected  in  The  Victoria 
Life  Assurance  Company  on  the  life  of  John  Burdin, 
formerly  a  clerk  in  the  Plaintiffs'  company,  and  alleged 
by  them  to  have  been  assigned  to  the  manager  of  the 
company  in  February,  1861. 

The  question  depends  upon  two  points :  first,  whether 
John  Burdin  was,  having  regard  to  the  circumstances 
in  which  he  was  placed,  liable  to  the  bank  in  such  a 
debt  as  was  sufficient  to  constitute  a  good  consideration 
for  the  assignment  of  the  policy  of  assurance;  and, 
secondly,  whether,  if  the  first  question  be  answered  in 
the  affirmative,  the  transaction  itself  constituted  a  good 
assignment  of  such  policy. 

The  first  question  depends   on  the  answer  to  this 

question, 

(a)  1  Stark,  319.  (c)  Vol,  4,  pp.  186,  187. 

(6)  9  Jur.  (N.S.)  570.  (d)  12  Com.  B.  Rep.  44. 


CASES  IN  CHANCERY. 

question,  viz.  when  one  man  robs  another,  does  the 
amount  taken  by  the  man  who  has  committed  the  felony 
aiid'Ano^  constitute  such  a  debt  as  may  be  made  the  considera- 
tion for  an  assignment  of  his  property  by  the  felon  before 
conyiction,  to  secure  that  debt  to  the  person  robbed  ? 

In  order  to  determine  this  question,  it  is  necessary  to 
see  what  is  already  established  by  the  decided  cases. 
Some  things  seem  to  be  very  clearly  settled  by  them. 

In  the  first  place,  that  after  the  commission  of  the 
felony  and  before  his  conviction,  the  felon  may  sell  or 
assign  over  his  personal  property  for  valuable  consi- 
deration. 

Secondly,  that  a  debt,  existing  at  the  time  of  the 
commission  of  the  offence,  is  a  sufficient  consideration 
to  support  such  an  assignment. 

Tbnrdly,  that  the  sale  must  be  band  Jide,  and  not 
colourable  and  merely  for  the  purpose  of  avoiding  the 
forfeiture  consequent  on  conviction. 

Fourthly,  that  the  civil  remedies  for  suing  the  felon, 
which  belong  to  the  person  whose  property  has  been 
feloniously  taken,  are  suspended,  after  the  discovery  of 
the  commission  of  the  offence,  until  the  conviction  of 
the  felon,  in  order  that  the  dignity  of  the  law  (to  use 
the  fanciful  and  metaphorical  expression  which  per- 
sonifies it)  may  be  vindicated  by  the  prosecution  and 
conviction  of  the  felon. 

Fifthly,  that  it  is  indifferent  by  whom  the  felon  is 
prosecuted,  provided  that  he  be  convicted  on  the  pro- 
secution of  any  one. 

The  law  on  these  points  seems  to  be  settled.    The 

fourth 
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fourth  proposition^  which  applies  to  the  suspension  of       1862. 
cifil  remedies,  seems  to  indicate  some  of  those  evils  which      ^■^v^^^^ 
occasionally  arise  from  a  law  founded  on  a  principle  of   ^  Aaoth^ 
sentimentality  applied,  not  to  a  person  or  a  set  of  per-  *- 

sons,  but  to  a  name.  The  effect  of  it  is,  to  suspend  any 
power  of  suing  the  felon,  until  all  his  property  which 
would  be  available  for  the  payment  of  the  creditor  is 
forfeited  to  the  Crown,  and,  in  the  meantime,  to  enable 
the  felon  either  to  prefer  one  creditor  to  another,  at  his 
option^  or  to  sell  his  property  for  money,  which  money 
he  may  give  away  or  employ  as  he  pleases  before  con*- 
viction.  And  the  law  is  the  more  singular  on  this  sub- 
ject, as  the  nominal  prosecutor,  or,  in  fact,  in  the  eye  of 
the  law,  the  only  real  prosecutor  of  the  felon  is  the 
Crown  itself.  However,  the  law  is  established,  and  the 
province  of  this  Court  is  merely  to  administer  it. 

Applying  the  various  points  I  have  stated  to  be  the 
law  on  this  subject  to  the  facts  in  the  present  case,  the 
conditions  therein  enumerated  have  all  been  fulfilled  in 
the  present  case ;  and  provided  the  amount  taken  from 
the  Plaintiffs,  the  stealing  which  constituted  the  offence 
for  which  the  felon  was  convicted,  constituted  a  sufficient 
consideration  for  the  assignment  by  the  felon  of  his  pro- 
perty to  the  Plaintiffs,  to  secure  the  amount  taken  from 
them,  and  provided  also  the  assignment  was  in  fact 
made,  the  Plaintiffs  are  entitled  to  the  relief  they  ask. 

Considering  the  transaction  on  principle,  my  opinion 
is,  that  the  amount  stolen  does  constitute  a  sufficient 
consideration  for  the  assignment.  The  real  question  is, 
does  it  constitute  a  debt  due  from  the  thief  to  the  person 
robbed.  One  man  takes  the  property  of  another,  by 
every  principle  of  law,  the  man  who  has  lost  his  pro- 
perty is  entitled  to  recover  it  back  from  the  taker,  or  to 
compel   him  to  pay  the  value  of  it  in  the  shape  of 

damages. 
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1862.       damages.     It  cannot  make   any  alteration  in  this  re- 
^•^^/^^      spect,  that  the  taking  of  the  property,  in  one  case, 
aiid"Anoiher    constitutes  the  offence  which  the  law  calls  a  felony. 
V*  This  is  not  the  place  to  pursue  any  philosophical  in- 

quiry into  what  is  the  foundation  of  the  distinction 
between  that  species  of  taking  of  the  property  of  another 
which  constitutes  a  felony,  and  that  which  only  entitles 
the  person  deprived  of  his  property  to  bring  a  civil 
action  against  the  taker,  or  why  taking  a  pocket-book 
from  the  pocket  of  a  stranger  should  be  a  crime,  while 
cutting  down  and  taking  away  a  tree  from  his  estate 
should  be  the  subject  of  a  civil  action  only;  but  with- 
out attempting  to  do  this,  it  is  obvious,  that  in  many 
cases  the  line  of  distinction  between  tort  and  felony 
is  very  narrow.  If  a  man  find  a  jewel  on  the  high 
road,  and  knows,  or  even  has  good  reason  to  believe, 
who  the  person  is  to  whom  it  belongs,  and  after  this, 
he  takes  it  and  appropriates  it  to  his  own  use,  this  is 
a  felony.  But  if  he  does  not  know  to  whom  it  belongs, 
it  is  no  felony,  and  he  acquires  a  property  in  it,  in 
respect  of  which  he  can  maintain  an  action  against 
all  the  world  except  the  true  and  lawful  owner.  This 
is  the  case  of  Armory  v.  Delamirie  (a),  so  frequently 
cited  in  this  Court, 

It  would  seem  to  be  impossible,  on  any  principle  of 
law  or  jurisprudence,  to  hold  that  the  right  of  the  law- 
ful owner  to  recover  his  lost  property  can  be,  in  any 
manner,  affected  by  the  knowledge  of  the  taker  that  it 
belonged  to  the  particular  person  who  lost  it.  It  is 
obvious,  also,  that  the  civil  rights  and  remedies  must 
be  the  same,  subject  always  to  the  suspension  of  the 
owner's  right  for  the  purpose  of  vindicating  the  law.  It 
is  obvious,  also,  that  if  this  be  so,  in  the  case  of  a  per- 
sonal 
(a)  1  Strange,  504. 
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sonal  chattel,  it  must  be  the  same  in  the  case  of  taking        1862. 
money  ;  the  actual  notes  and  coin,  if  they  could  be  dis-      ^"^^^^"^ 
covered  on  the  felon,  would  be  the  property  of  the  person   and  Another 
robbed,  and  would,  after  conviction,  be  returned  to  him,       ^  •' 
and  if  not  found,  the  property  of  the  felon  would,  in  my 
opinion,  have  been  liable  to  make  good  the  amount  to 
the  person  robbed,  were  it  not,  that,  by  reason  of  the 
forfeiture,  the  property  of  the  felon  becomes  vested  in 
the  Crown. 

I  am  of  opinion,  therefore,  that  on  every  principle  of 
law,  the  robbery  constitutes  a  debt  due  from  the  robber 
to  the  person  robbed.  And,  indeed,  this  is  assumed,  by 
the  terms  of  the  rules  laid  down,  and  to  which  I  referred 
in  the  fourth  proposition,  which  only  suspends  the  civil 
remedy  of  the  person  robbed  until  after  the  conviction 
of  the  robber,  though  it  be  true  that  this  suspension 
necessarily  operates  as  a  prohibition,  as  the  remedy 
cannot  be  enforced  against  the  property  of  the  felon 
until  that  property  no  longer  exists.  Nor  is  this  all, 
for  all  the  reported  cases  seem  to  me  to  support  this 
view ;  Stone  v.  Marsh  (a)  and  Marsh  v.  Keating  (&), 
so  far  as  they  go,  tend  in  this  direction,  and  the  case  of 
The  Dudley  and  West  Bromwich  Bank  v.  Spittle  (c), 
before  the  Vice-Chancellor  Wood,  seems  to  me  to  be 
m  point  and  to  decide  the  very  case. 

I  am  of  opinion,  therefore,  upon  principle  and  autho- 
rity, that  a  debt  existed  in  this  case  from  John  Durdin 
to  the  Plaintiffs'  company,  which  debt  was  good  and 
valid  for  all  puposes,  with  the  exception  that  the  com- 
pany's civil  remedies,  by  action,  were  suspended  until 
after  the  conviction  of  John  Durdin,  and  that  it  con- 
stituted 

(a)  6  Bam.  4  C.  551.  (N.  S.)  651. 

(6)  2  CI.  if  Fin.  250;  8  Bli.  (c)  I  John.  ^  Hemt.  14. 
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stituted  a  good  consideratiou  for  the  assignment,  as- 
suming an  assignment  to  have  been  made  by  John 
Durdin  to  the  company. 

I  now  come  to  consider,  whether  what  took  place 
constituted  a  valid  assignment  of  the  policy  in  equity. 
John  Durdin^  after  the  discovery  of  his  offence,  at  the 
instance  of  two  of  the  directors,  wrote,  signed  and  de- 
livered to  them  a  paper  to  the  effect: — "  Please  to  take 
notice,  &c.,  &c."  (see,  ante^  p.  352).  I  have  first  to  con- 
sider the  effect  of  this,  apart  from  the  felony.  If  so 
considered,  I  am  of  opinion  that  it  constitutes  a  good 
assignment  of  the  policy  to  the  manager  of  the  Com- 
merdal  Bank;  I  do  not  see  how  it  could  be  treated 
otherwise.  A  creditor  comes  to  a  debtor,  and  asks  for 
security  for  his  debt,  and  the  debtor  writes  a  letter  to 
an  insurance  company,  with  whom  he  has  insured  his 
life,  expressing  his  wish  to  transfer  his  interest  therein 
to  his  debtor,  and  he  gives  that  document  to  his  debtor. 
It  is  impossible  to  say  that  such  a  transaction  and  such 
a  document  has  no  meaning,  and  that  it  was  intended 
to  have  no  meaning,  and  yet,  unless  it  assigned  his 
interest  in  the  policy,  it  means  nothing.  It  is  to  be 
observed  that  no  formal  instrument  is  required  for  the 
purpose;  all  that  is  wanted  is,  that  the  document  should 
express  the  intention  of  the  assignor,  thereby  to  make 
the  assignment  I  read  it  exactly  as  if  it  had  been 
written,  **  I  hereby  transfer,  &c."  Unless  it  means  this, 
what  was  there  for  the  office  to  take  notice  of,  a  desire 
not  fulfilled  ?  It  is,  I  think,  absurd  to  suppose  that  any 
person  who  wrote  and  signed  such  a  document  could 
so  intend  it,  or  that  the  office  could  so  receive  it. 


On  the  other  hand,  it  is  said,  though  this  might  be 
so,  if  it  were  merely  a  civil  transaction  not  affected  by 
any  taint  of  felony,  yet  the  circumstance  that  the  debt 

sought 
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sought  to  be  secured^  was  created  by  the  feloDioua        1862. 
takiog  by  the  debtor  of  that  amount  from  the  creditor^      ^^v^^ 
creates  a  new  element  in  the  matter,  and  makes  it   nd'AaotlMr 
highly  dangerous  to  allow  an  assignment  to  be  effected 
by  such   means;   that  it  is  to  be  presumed,  that  this 
document  must  have  been  obtained  from  John  Durdin^ 
under  a  belief,  entertained  by  him,  that  the  directors 
would  not  prosecute  him  to  conviction ;  and  that  if  the 
Court  were  to  countenance  such  transactions,  it  would 
lead  to  the  compounding  of  felonies,  or  to  the  obtaining 
securities  from  felons,  through   the  fraudulent  repre- 
sentation held  out  to  them,  either  expressly  or  impliedly, 
that  his  felony  would  be  compounded  by  them. 

This  argument,  so  far  as  it  affects  the  question  of 
whether  any  debt  exists  in  such  circumstances,  I  have 
already  considered.  As  to  the  rest  of  it,  it  is  not,  in 
my  opinion,  capable  of  being  supported  in  this  case. 
Undoubtedly,  if  the  assignment  had  been  obtained  by 
any  fraudulent  representation,  to  the  effect  suggested, 
or  if  the  directors  had  made  use  of  such  a  belief,  existing 
in  the  mind  of  J^.  Durdin,  of  which  they  sought  to  take 
advantage  for  the  purpose  of  obtaining  this  assignment, 
then  the  documents,  however  perfect  in  form,  would  be 
bad  in  this  Court  and  would  be  set  aside.  In  this 
respect,  I  consider  that  equity  would  no  more  allow  a 
deed  to  be  supported  which  was  obtained  by  fraud  from 
a  felon,  than  if  obtained  from  a  man  of  spotless  integrity. 
But  that  case,  like  all  other  cases  of  fraud,  must  be 
alleged  and  proved.  Here  it  is  neither  proved  nor  alleged, 
it  is  merely  suggested  in  argument,  as  possible  in  this  case, 
and  further,  it  is  suggested,  that  if  this  case  is  supported, 
it  will  probably  occasion  such  frauds  to  be  committed 
hereafter.  I  am  not  able  to  concur  in  this  view  of  the 
case;  it  is  probable,  no  doubt,  that  creditors  will  put 
such  a  pressure  on  their  debtor^  as  they  can  fairly  do, 

to 
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1862.        to  get  security  for  their  debts,  but  I  cannot  suppose  or 
^"^^y^^      act  on  the  supposition  that  this  desire  will  induce  the 
«nd  Another    creditor  to  commit  a  fraud,  any  more  in  the  case  of  a 
felonious  debtor  than  in  the  case  of  any  other  debtor. 

If  I  am  right  in  considering  that  this  is  a  good 
assignment  by  J.  Durdin  of  his  interest  in  the  policies, 
then  it  follows,  that  due  notice  of  it  was  given  to  the 
Victoria  Life  Office  on  the  1 1th  of  March,  1861,  which 
was  done  by  sending  the  original  to  the  actuary,  the 
receipt  of  which  was  duly  acknowledged  by  him  on  the 
12th  March,  1861 .  This  is  prior  to  the  4th  May,  1861, 
the  date  of  the  assignment  in  favor  of  the  Defendant 
Mr.  Baylis. 

I  think  that  the  deposit  by  John  Durdin  of  the  deeds 
of  his  Northampton  property,  as  a  security  for  the  debt 
of  the  bank,  is  also  complete,  by  his  direction  in  writing 
to  Mr.  Western  to  hand  them  over  to  the  Commercial 
Banh,  on  their  receipt,  which  was  done  accordingly  by 
Mr.  Western  ;  and  they  have  since  been  retained  by  the 
Commercial  Banh  as  equitable  mortgagees  of  the  pro- 
perty to  which  they  relate,  as  a  further  security  for 
their  debt  The  legal  estate  in  this  property  has  since 
been  conveyed  by  the  first  mortgagees  to  the  Plaintiffs 
in  fee,  in  trust  for  the  banking  company,  upon  payment 
of  the  mortgage  money  to  them. 

In  this  state  of  circumstances  I  am  of  opinion  that 
the  Plaintiffs  are  entitled  to  the  decree  which  they  ask. 


Abstract  of  Decree. 
Declare  that  the  Defendant  John  Durdin,  under  the  circumstances 
in  the  bill  mentioned,  effectively  charged  the  hereditoments  at  Nor- 
thampton and  the  policies  with  the  payment  of  the  amount  which 
became  owing  from  him  to  the  company,  in  respect  of  the  moneys  of 
the  company  taken  by  John  Durdin  and  appropriated  to  his  own  use. 

Let  the  accounts  be  taken  and  the  hereditaments  and  policies  be 
sold.— Kf^.  Lib.  1862,  A,,/ol.  1586. 
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POLLEY  V.  POLLEY.    (No.  2.) 

JuneZ, 

rpHE  testator  had  five  children,  and  being  seised  to  Deriie,  afler 

""^      him  and  his  heirs  for  an  estate  of  inheritance  in  fee  fif^^o"^^'^ 

simple^  according  to  the  custom  of  Borough  English,  of  rough  English 

a  house,  garden  and  premises,  at  Maldon,  he  by  his  will  ^nd  to  divWe' 

devised  it  to  them  as  follows  (a) :— To  my  daughter /SaraA  *^«  money* 
__„,--  ,    ,     .         ,  oi  ,  ,./.  .  among  all  the 

Polley  *^  for  and  dunng  the  term  of  her  natural  life,  and  testator's  sons 

after  her  decease,  I  give  and  devise  the  said  house  and  •'I^  daughters 

®  which  might 

premises   to  the   son   or  sons,  daughter  or  daughters,  then  be  living, 

lawfully  begotten  of  her  body,  to  him,  her  or  them,  or  Jl^irMdheiri 

his,  her  or  their  heirs  for  ever,  but  should  she,  my  said  of  them 

daughter,  die  without  having  such  heir  or  heirs,  then  I  be  dec^sld, 

give  and  devise  that  the  said  estate  be  sold  by  auction  "J*"®  *J!? 

.  .1.1  share  alike : — 

or  private    contract,    within   three  months  after  her  Held,  that, 

decease,  and  the  moneys  arising  from  such  sale  or  sales  ^^^^^  ^^-  ^^ 

be  equally  divided  among  all  my  sons  and  daughters  the  common 

which  may  then  be  living,  and  to  the  heir  and  heirs  of  thi  heirs'in 

them  which  may  be  deceased,  share  and  share  alike/'  Borough  Eng- 
•^  lish  took. 

The  testator  died  in  1826;  his  daughter  Sarah  never 
had  any  issue,  and  she  died  subsequently  to  1855. 

Some  of  the  testator's  sons  died  in  the  life  of  his 
daughter  Sarah,  and  the  question  was,  whether  the  heir 
at  common  law,  or  the  heir  in  Borough  English,  took 
their  respective  share  of  the  produce  of  the  sale. 

Mr.  S.  Everitt  for  the  Plaintiff. 


Mr,  Nalder J  Mr.  Humphry,  Mr.  Pole,  and  Mr.Webb 
for  the  Defendants. 

Tlie 
(a)  See  29  Beav.  134. 
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1862.       management,  and  anxious  to  have  its  affairs  wound-up, 

^"^*v*^^      but  the  directors  and  many  others  were  desirous  of 
Brother-  .. 

hood's  Case,   carrymg  it  on. 

In  re 
The  Aori-        rpj^g  opinion  of  counsel  was  takeii  on  behalf  of  the 

CULTURIBTS  ^ 

Insurance     different  parties,  and  a   special   general   meeting  was 
CoMPANT.     ^^„gj  ^^j  j^^jj  ^^  ^^^  2nd  of  November,  1848.    At 

this  meeting  it  was  proposed,  that  a  call  of  3/.  per  share 
should  be  made  by  the  directors  of  the  company,  and 
that  those  of  the  shareholders  who  were  desirous  of 
leaving  the  company  should  pay  part  of  such  call,  and 
that  the  shares  held  by  them,  respectively,  in  the  capital 
of  the  company  should  be  declared  forfeited  for  the 
non-payment  of  the  residue  of  the  said  call.  In  order 
that  this  proposal  might  be  further  considered  by  the 
shareholders  of  the  company,  a  resolution  was  duly 
passed  at  the  meeting,  in  the  words  and  figures  follow- 
ing, that  is  to  say:— "That  the  meeting  be  adjourned 
to  be  held  at  the  New  Hall,  Chippenham,  on  Monday, 
the  13th  day  of  November  instant,  at  ten  o'clock  pre- 
cisely, and  that  all  legal  proceedings  against  share- 
holders, on  the  part  of  the  company,  be  stayed  until 
after  that  date,  and  that  notice  be  given  to  all  the 
shareholders  of  the  proposal  made  by  a  considerable 
body  of  shareholders  present  personally  or  represented, 
in  order  that  their  opinion  might  be  taken  thereon." 

In  accordance  with  this  regulation  the  following 
circular  letter,  dated  the  4th  November,  1848,  was  sent 
by  the  secretary  to  the  shareholders  :  — 

"  Sir, — I  am  instructed  by  the  directors  of  this  com- 
pany to  inform  you,  that  the  enclosed  propositions  were 
made  by  a  considerable  body  of  shareholders  at  the 
special  general  meeting  held  yesterday.  I  request  that 
you  will  sign  the  accompanying  form,  should  you  wish 
to  retire  from  the  company  upon  the  proposed  terms. 

The 
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The  special  general  meeting  has  been  adjourned,  to  be 

held  at  the  New  Hall,  Chippenham,  on  Monday,  the 

1 3th  instant,  at  twelve  o'clock  at  noon  precisely,  and  hood'b  Case. 

in  case  you  should  not  attend,  or  return  the  accom-        In  re 

panying  form  duly  signed,  on  or  before  that  date,  you    ^"^J^^^^'g* 

will  be  held  as  declining  to  concur  in  the  propositions    Insurancb 

submitted  to  the  meeting. — I  am,  &c. 

"J.  C.  Window,  Secretary." 

mm 

''Terms  proposed  by  shareholders  who  wish  to 
withdraw  from  the  above  company. 

''  All  calls  to  the  present  time  to  be  paid  up.  That 
a  call  of  3/.  per  share  be  made  on  the  capital  stock  of 
the  company,  and  the  directors  be  empowered  to  forfeit 
shares  of  retiring  shareholders  on  payment  by  them,  in 
proportion  to  the  number  of  their  shares,  as  follows  : — 
Holders  of  shares  under  100  to  pay  2L  lOs.  per  share. 
Holders  of  100  shares  and  under  200  to  pay  2L  per 
share.  Holders  of  200  shares  and  under  500  to  pay 
1/.  10s,  per  share.  Holders  of  500  shares  and  upwards 
to  pay  1/.  per  share.  That  lOs.  only  of  the  above  call 
be  paid  by  shareholders  remaining  in  the  company,  or 
that  a  sum  equivalent  to  that  amount  be  provided,  as  a 
guarantee  fund  for  the  security  of  retiring  shareholders. 
That  a  committee  of  retiring  shareholders  be  appointed, 
with  the  directors,  to  guarantee  the  funds  received  from 
retiring  shareholders  being  paid  in  liquidation  of  present 
liabilities." 

Mr.  Brotherhood  received  the  circular  and  signed  the 
form,  which  was  in  these  terms : — ''  I  am  desirous  of 
retiring  from  the  Agriculturists'  Cattle  Insurance  Com- 
pany on  the  above  terms." 

The  adjourned  special  general  meeting  was  held  on 

the  13th  of  November,  1848,  when  it  was  resolved 

VOL.  XXXI — in.  B  B  "  that 
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1862.       ''that  the  following  agreement   between  the  retiring 

^"^v-^^      shareholders  and  Mr.  Deere,  on  behalf  of  the  share- 

BooD^s  Case,  holders  continuing  in  the  company,  be  agreed  to  and 

In  re        confirmed." 
The  Agri- 
culturists' 

Insurance        Mt, Brotherhood  was  present  at  the  meeting  and  after- 
Company 

wards  duly  paid  300/.,  being  1/.  lOs.  each  on  his  shares ; 

other  moneys  were  paid  by  the  retiring  members  to  the 

extent  of  5,245Z.  in  pursuance  of  the  arrangement. 


Before  .Mr.  Brotherhood's  shares  had  been  forfeited, 
some  of  the  shareholders  were  advised,  that  if  their 
shares  were  forfeited,  the  effect  of  the  ISSnd  clause  of 
the  deed  of  settlement  might  be,  to  revest  in  them  some 
of  the  forfeited  shares.  In  order  to  prevent  this,  it  was 
agreed  that  the  shares  of  the  other  retiring  shareholders 
as  wished  should  be  transferred  to  such  person  as  they 
might  name  before  they  were  forfeited. 

Mt.  Brotherhood,  accordingly,  on  the  llth  December, 
1848,  executed  a  transfer  of  his  200  shares  to  William 
Herman,  and  similar  deeds  were  executed  by  other 
shareholders  in  respect  of  their  shares.  On  the  23rd 
December,  1848,  the  transfer  of  Mr.  Brotherhood^s 
shares  was  entered  in  the  books  of  the  company. 

On  the  29th  December,  1848,  the  directors,  at  a 
meeting  of  their  board,  resolved,  that  the  company 
should  forthwith  make  a  return  to  the  Registrar  of  Joint- 
Stock  Companies  of  the  transfers  made  by  the  retiring 
shareholders  who  had  paid  the  sums  under  the  agree- 
ment of  the  13th  November,  1848.  Mr.  Herman  was 
returned  to  the  registmr  of  joint  stock  companies  as  a 
shareholder  in  Mr.  Brotherhood*8  place. 

Herman 
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Herman  was  a  person  in  humble  circumstances  and  1862. 

quite  unable  to  pay  and  he  did  not  pay  the  unpaid  ^-^v-^^ 

portion  of  the  call  of  4Z.  a  share,  and  in  February^  hood°»  CaVb. 

1849,  his  shares  were  forfeited  and  a' return  of  the  for-  in  re 

feited  shares  was  made  to  the  registrar  of  joint  stock  '^*  Ag»i- 

companies.  Insurance 

Company. 

Mr.  Brotherhood  ceased  to  receive  any  notices  from 
or  to  have  any  further  connection  with  the  company. 

In  December^  1849,  a  petition  was  presented,  asking 
for  a  winding-up  order,  on  the  ground  that  certain 
members  of  the  company  had  been  allowed  to  retire 
upon  payment  of  sums  less  than  what  they  might 
ultimately  have  been  liable  to  pay.  The  petition  how- 
ever was  dismissed,  on  the  ground  that  none  of  the 
tests  of  insolvency  enumerated  in  the  Winding-up  Act 
(11  &  12  Vict.  c.  46,  s.  6)  had  been  proved,  Ex  parte 
Spackman  (a). 

Upon  this  the  company  continued  its  business,  and  at 
several  general  meetings  held  in  1850,  I85I  and  1855,  the 
deed  of  settlement  was  altered  in  various  particulars,  and 
new  powers  were  given  to  the  directors,  among  which 
was  the  power  of  borrowing  16,000/.,  which  they  exer- 
cised to  the  extent  of  10,0002. 

In  April,  1857,  a  dividend  was  declared  of  6/.  per 
cent,  upon  the  paid-up  capital  of  the  company,  but  on 
the  20th  April,  1861,  an  order  was  made,  by  this  Court, 
to  wind  up  the  company.  Except  the  former  ineffectual 
attempt  to  wind  up  the  company  no  proceedings  had 
been  taken  by  any  one  to  challenge  the  arrangement  of 
1848. 

It 
(a)  1  Mac.  i  C.  170;  1  HaU^  TwlU,  229. 
B  b2 
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1862. 

Broth  RR- 
hood's  Case. 

In  re 
The  Agri- 
culturists' 
Insurance 

CoifPANT. 


It  was  now  sought  to  place  Mr.  Brotherhood  on  the 
list  of  contributories, 

Mr.  Daniel  and  Mr.  Roget  for  the  creditors'  represen- 
tative, and  Mr,  Selwyn  and  Mr.  Bush  for  the  Official 
Manager. 

The  transaction,  by  which  a  class  of  dissentient 
shareholders  were  allowed  to  retire,  is  unauthorized  by 
the  deed  of  settlement,  it  is  ultra  vires  and  wholly 
void  ;  Ex  parte  Morgan  (a) ;  In  re  Cameron's  Coalbrook 
Company  (J).  A  transaction  ultra  vires  cannot  be  ren- 
dered valid,  unless  it  be  shewn  that  it  was  expressly 
assented  to  by  every  shareholder,  and  this  is  not  to  be 
inferred  from  their  mere  silence.  It  is  not  shewn  that 
the  circular  was  sent  to  all,  and  still  less  that  all  assented, 
and  the  secretary's  letter  states  that  the  non-attendance 
or  the  not  signing  the  consent  will  be  considered  as  a 
declining.  Such  an  arrangement  could  not  be  ratified 
by  a  general  meeting;  Laweis  Case(c). 

There  was  no  bond  fide  transfer  of  Mr.  Brotherhood^s 
shares,  they  were  placed  in  the  name  of  a  man  of  straw 
to  avoid  further  liability,  and  with  a  view  to  a  subsequent 
concerted  forfeiture.  This  was  a  void  transaction ; 
Hatton's  Case{d), 


.  Again,  the  calls  being  unpaid,  then,  under  the  54th 
section  of  the  Joint  Stock  Companies  Registration  Act, 
7  &  8  Vict.  c.  1 10,  the  shares  were  not  capable  of  being 
transferred,  and  as  there  is  no  common  law  power  of 
transferring  them,  they  never  were  in  fact  transferred. 

Directors 


(a)  1  De  Gex  ^  Sm.  750 ;  1 
Mac,  *  G.  225;  1  H.*  Twellt, 
320. 

(6)  18  Beav.  339 ;  5  De  G., 


M.  i  G.  284. 

(c)  1  DeG.,M.^G.  421. 

(d)  31  Law  J.,  Ch.  340. 
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Directors  are  trustees  for  the  company^  and  they  must        186*2. 


In  re 

The  Aoui- 

culturistb' 

Insurance 

Company. 


exercise  their  powers  for  the  benefit  of  the  company ;       ^"^^-^ 
^^  Broth  ER~ 

jEr  parte  Brown  (a) ;  they  had  no  authority  to  release   hood's  Case. 

any  of  the  shareholders  from  their  liability,  to  the  pre- 
judice of  any  other  shareholders;  it  was  a  breach  of 
trust  which  cannot  discharge  any  one  engaged  in  such  a 
transaction.  The  subsequent  forfeiture  was  equally 
invalid,  it  was  not  authorized  by  the  provisions  of  the 
deed,  and  shares  cannot  be  forfeited  even  with  the 
sanction  of  a  general  meeting;  In  re  The  National 
Patent  Steam  Fuel  Company  (i).  Directors  alone  have 
no  power  to  cancel  shares ;  Richmond's  Case  (c) ; 
Hart  V.  Clarke  {d). 


As  to  the  lapse  of  time,  that  does  not  affect  this  case ; 
the  transaction  is  void  and  not  voidable,  and  the  appli- 
cation now  made  is  not  to  set  it  aside,  but  to  treat  it  as 
void  altogether.  Time  is  not  sufficient  to  change  a  void 
into  a  valid  transaction.  In  Stanhope's  Case  (e),  a 
person  was  put  on  the  list  after  a  delay  of  twelve  years, 
and  in  Lake  v.  Craddock  (/)  a  partner  who  had  deserted 
a  partnership  was  let  in  after  thirty  years.  Acquiescence 
cannot  bind  the  company,  unless  it  is  proved  that  each 
individual  constituting  the  company  was  present;  Ex 
parte  Morgan  (g). 

The  Solicitor- General  (Sir  72.  Palmer)  and  Mr.  John 
Pearson  for  Mr.  Brotherhood,  The  transaction  was 
substantially  authorized  by  the  provisions  of  the  deed 
of  settlement ;  it  differs  from  Ex  parte  Morgan,  for 
there  was  no  intention  in  this  case  to  favor  ^.,  B,  or  C, 

but 


(a)  19  Beav.  104. 
(6)  4  Drew,  535. 

(c)  4  Kay  4"  J.  305. 

(d)  19   Beav.  349;  6  De  G., 
M,  Sf  a.  232 ;  6  H.o/L.  Cus. 


633. 

(e)  S  DeG.Sf  Sm.  198. 

(/)  3  P.  Wms.  158. 

(g)  1  Mac.  4-  Got,  p.  240, 
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1862.  but  all  the  shareholders  were  invited  to  exercise  the 

^^^^^^"^^  option  of  retiring  or  continuing,  on  terms  openly  stated 

hood's  Case.  ^^^  agreed  upon  by  all  the  partners. 

In  re 
The  Aqbi-         But  assuming  the  transaction  to  be  voidable,  still  it 

Insurance  cannot  be  touched  after  the  lapse  of  thirteen  years  during 
Company,  which  all  the  shareholders  have  acquiesced  and  carried 
on  the  concern  without  any  recognition  of  the  rights  of 
the  retired  shareholders.  They  had  all  distinct  notice  in 
1848,  and  again  in  1849,  when  the  whole  facts  were 
stated  on  the  petition  to  wind-up  the  company  (a),  and 
from  that  time  to  the  present  they  have  recognized  and 
adopted  the  transaction.  The  Court  is  particularly 
strict  in  regard  to  time  where  the  parties  cannot  be 
replaced  in  their  original  position,  and  it  will  not  inter- 
fere to  upset  transactions  after  a  long  delay,  especially 
in  partnership  cases;  Gregory  v.  Gregory  {b);  Prender- 
gast  v.  Turton  (c);  Clegg  v.  Edmondson  (rf);  Clements  v. 
Hall  (g).  Therefore  lapse  of  time  and  acquiescence 
alone  are  sufficient  to  support  a  transaction  in  which 
everything  was  open  and  no  advantage  taken,  where 
the  company  has  been  since  remodelled,  money  bor- 
rowed and  dividends  paid.  Test  it  by  this  circum- 
stance:— it  is  clear  that  Mr.  Brotherhood  co\x\A  not  have 
claimed  any  benefit  if  the  company  had  been  successful, 
so  now  he  ought  not  to  be  made  liable  for  losses 
incurred  subsequent  to  his  retirement. 

They   also    cited    De  Pass'    Case  (/)  ;    Taylor   v. 
Hughes  (g) ;  Shortridge  v.  Bosanquet  (A). 

Mr.  Selwyn  in  reply. 

The 

(a)  \    De  G.  ^  Sm,  599;    1  («)  24  Bear  333. 

Mac,  *  G.  170.  (/)  4  De  G.  4*  J.  544. 

{b)  Sir  Geo.  Cooper,  201.  (g)  2  Jonei  4  L.  24. 

(c)  1   Y.^  C.  C.  C.  98;   13  (A)  16  Beav.  84;  5  H.  of  L. 

Law  J.  (CA.)  268.  Coi.  297. 

(rf;  2G  L.  J.  {Ch.)  073. 
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The  Master  of  the  Rolls.  vi^ 

I  am  of  opinion,  upon  the  facts  stated  in  the  admis-  hooo'b  Casb. 
sions,  that  time  is  a  bar  to  putting  Mr.  Brotherhood        In  re 
upon  the  list  of  contributories.     I  find  none  of  the  cases     ^^l      ""» 

r  CULTURIBTS 

cited  to  me  at  all  resembling  this  in  its  circumstances;     Imsurancb 

and,  in  my  opinion,  I  should  violate  the  principles  upon 

which  the  Court  proceeds  in  questions  of  time,  if,  after 

this  lapse  of  time  and  under  the  circumstances  connected 

with  his  retirement  from  the  company,  I  directed  his 

name  to  be  inserted  in  the  list  of  contributories. 

Without  expressing  any  opinion  upon  the  subject,  I 
assume,  for  the  purpose  of  the  observations  I  am  about 
to  make,  that  if  the  transaction  had  been  impeached 
within  a  year  or  two  after  it  occurred,  this  Court  would 
not  have  allowed  it  to  stand,  and  that  Mr.  Brotherhood 
would  have  been  put  on  the  list  of  contributories,  if  the 
company  had  been  ordered  to  be  wound-up  within  that 
period. 

Then  I  find  that  the  transaction,  in  substance,  amounts 
to  this : — 

A  certain  number  of  persons  are  engaged  in  a 
partnership,  and  the  managing  body  inform  the  partners 
that  the  concern  is  in  difficulties,  and  that  several  of 
the  partners  are  desirous  to  leave  it.  They  propose  to 
allow  them  to  leave  it  upon  certain  stated  terms  and 
conditions,  which  are  not  authorized  by  the  partnership 
articles.  Each  partner  is  informed,  at  the  same  time, 
that  if  he  wishes  to  retire  upon  those  conditions  he  may 
do  so,  but  if  not,  he  may  remain.  Thereupon  a  certain 
number  of  the  shareholders  retire  upon  those  conditions, 
and  information  of  all  this,  so  far  as  it  is  possible,  is  given 
to  all  the  other  shareholders  of  the  company.  Then, 
after  a  lapse  of  thirteen  years,  the  continuing  share- 
holders 
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holders  come  against  those  who  so  retired  and  say  ^'  we 
insist  that  you  are  still  shareholders  of  the  company, 
hood's^Casb.  ^"^  *^^'  y°"  ^^^  bound,  as  partners,  to  contribute  with 

In  re        US  in  paying  all  the  existing  partnership  liabilities/' 
The  Agri- 
culturists' 
Insurance         It  is  important,  in  the  first  place,  to  observe  the  dates 

OMFANT.  ^£  these  transactions.  The  first  meeting  was  on  the 
2nd  of  November,  1848,  which  was  adjourned  to  the 
13th,  the  circular  was  sent  to  all  the  shareholders  on 
the  4th,  and  the  transfer  took  place  on  the  23rd  of 
November,  1848.  The  winding-up  order  was  not  made 
until  the  20th  of  April,  1861,  or  twelve  years  and  a 
half  after  the  transaction  in  question  took  place.  The 
question  is,  whether,  in  this  state  of  circumstances,  and 
with  this  species  of  notoriety,  I  can  properly  place  a 
person  who  so  retired  upon  the  list  of  contributories. 
The  concern  had  got  into  difficulties,  a  meeting  is  held 
for  the  purpose  of  extricating  it,  which  is  adjourned 
until  the  13th,  and  distinct  notice  is  given  to  all  the 
shareholders  of  the  proposal  to  be  made  to  the  meeting 
of  shareholders,  in  order  that  their  opinion  may  be  taken 
on  it.  A  circular  is  sent  to  Mr.  Brotherhood  in  these 
terms:— "I  am  instructed  by  the  directors,"  &c.  &c. 
[see  ante,  page  366.]  The  concluding  words  are  un- 
doubtedly ambiguous,  but  it  does  not  mean  that  ''if 
you  do  not  attend,  or  return  the  circular  signed,  you 
will  be  considered  as  dissenting  from  the  proposal  being 
carried  into  effect  as  regards  other  persons." 


I  hold  that  this  proposal  was  ultra  vires,  and  could  not 
lawfully  be  carried  into  effect;  but  can  any  shareholders, 
to  whom  notice  was  given  of  what  was  intended  to  be 
done,  that  the  company  was  to  be  wholly  remodelled 
and  placed  on  a  new  footing,  and  when  the  transaction 
was  carried  into  effect  in  the  most  open  manner,  and 
the  transfers  duly  made,  after  a  lapse  of  twelve  years, 

during 
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during  which  time  the  transaction  has  remained  un- 
challenged by  the  members  and  creditors  of  the  com- 
pany, say — ''this  transaction  was  altogether  void,  and 
we  are  entitled  to  require  all  those  who  retired  to  be 
treated  as  existing  shareholders,  not  upon  the  terms  as 
subsequently  altered  by  us,  but  upon  the  terms  of  the 
deed  which  we  ourselves  abrogated?*'  I  am  satisfied 
that  no  case  has  ever  gone  that  length. 


1862. 

Brother- 
hood's Case. 

In  re 

The  Aori- 

cultorista' 

Insurance 

Company. 


In  JEz  parte  Bennett  (a),  notice  was  not  given  to  all 
the  shareholders  of  what  was  intended  to  be  done ;  if  it 
had  been,  it  might  have  been  a  matter  of  very  different 
consideration.  But  even  in  that  case,  on  referring  to 
my  notes,  I  find  that  the  transaction  complained  of  took 
place  in  April,  1849,  and  that  the  winding-up  order  was 
made  in  November,  1851,  or  about  two  years  and  seven 
months  afterwards,  which  is  a  very  different  thing  from 
twelve  years  and  five  months. 

I  have  found  abundance  of  cases  in  which  this  Court 
has  dealt  very  strictly  with  parties  on  questions  of  time; 
and  some  of  them  are  cases  of  the  grossest  fraud.  In 
Roberts  v.  Tunstall{b),  a  trustee  had  bought  a  reversion 
from  his  cestui  que  trust  at  an  inadequate  value ;  only 
seventeen  years  had  elapsed  after  the  transaction  and 
fourteen  years  and  a  half  afler  the  death  of  the  tenant 
for  life,  when  the  reversion  fell  in ;  the  Court  refused  to 
set  aside  the  transaction,  solely  on  the  ground  of  lapse 
of  time.  In  Gregory  v.  Gregory  (c),  Sir  W.  Grant  re- 
fused to  set  aside  a  transaction  after  a  lapse  of  eighteen 
years,  although  the  transaction  could  not  have  stood 
for  a  moment  if  it  had  been  impeached  speedily;  there 

it 


(a)  18  Beav,  339. 
(6)  4  Hare,  257. 


(f)  9  Coop.  201. 
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1862.        ^^  ^^^  proved,  that  the  persons  imposed  upon  were  in 

^^^^*^/      distressed  circumstances^  and  were  unable  to  get  money 

">f*"     enough  to  institute  the  suit  earlier:  but  that  was  not 

HOOD  •  CAiB.  ^  ' 

I^f^        considered  a  sufficient  justification  for  the  delay.    In 
The  Aori-     Champion  v.  Rigby  (a),  a  solicitor,  taking  advantage  of 

CULT0RI8TI  t 

Insoramob    his  relation  as  such  towards  his  client,  had  purchased  a 
CoMPAKT.     property  from  him  at  a  very  inadequate  price,  Sir  John 
Leach  held,  that  a  delay  of  eighteen  years  prevented  the 
Court  from  looking  into  the  transaction. 

It  is  true  that  this  case  is  of  a  different  character 
from  those  I  have  referred  to,  in  various  respects ;  but 
the  distinction  is  wholly  in  favor  of  Mr.  Brotherhood, 
for  here  there  was  no  fraud  or  concealment:  every- 
body interested  was  informed  of  what  took  place,  and 
any  one  of  them  might  have  taken  steps  to  set  the 
transaction  aside.  My  disposition  has  always  been  to 
deal  strictly  with  the  transactions  of  directors  and  to  set 
aside  everything  which  is  not  in  accordance  with  the 
terms  of  the  deed,  particularly  where  they  obtain  any 
personal  benefit  by  the  transaction.  But  when  I  find 
they  have  obtained  no  peculiar  benefit  for  themselves  in 
the  transaction ;  where  a  proposal  is  openly  made  to  re- 
model a  company,  not  according  to  the  terms  of  the 
deed  of  settlement,  bat  ultra  vires^  and  which  could 
not  have  been  sustained  if  contested  at  the  time ;  when 
I  find  that  notice  is  given  to  every  shareholder,  and  that 
none  contest  it  for  twelve  years  and  a  half,  I  am  of 
opinion  that  the  element  of  time  and  acquiescence  bars 
all  attempts  at  setting  it  aside. 

There  mast  be  some  limit  of  time  as  to  impeaching 
such  transactions,  and  I  put  it  to  counsel  in  argument 

whether 
(a)  1  Run.  is  Myl  539;  affirmtd,  9  L.  J.  (CA.)  JV.  5.  211. 


CASES  IN  CHANCERY.  3W 

whether  twenty  or  thirty  years  were  a  sufficient  bar,  or        1862. 
whether  you  could  pursue  a  man's  estate  in  the  hands      ^"^^^v^^ 
of  his  children  and  grandchildren.    The  answer  given  hood's^ase. 
was,  that  the  limit  was  twenty  years,  similar   to  the         Ihh 
limit  adopted  in  equity  in  analogy  to  the  Statute  of  c^J*0J^*^j[» 
Limitations :  but  I  am  of  opinion  that  where  notice  is     I«iv*ahoIi 
given  by  the  directors,  in  the  most  formal  and  public 
manner,  to  everybody  who  might  contest  the  arrange- 
ment if  they  had  thought  fit,  twelve  years'  delay  is  a 
sufficient  bar,  and  that  this  Court  will  not  after  such  a 
lapse  of  time  touch  the  transaction. 

I  am  therefore  of  opinion  that  Mr.  Brotherhood  and 
all  persons  standing  in  the  same  position  ought  not  to 
be  placed  on  the  list  of  con  tribu tones.  He  must  have 
his  costs  out  of  the  estate. 


Hon.— Affirmed  by  ike  Lords  Justices,  31  Jufy,  1862. 
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Per  Annum. 

£26    0    0 


June  24,  25.  COX  V.  COVENTON. 

July  17. 
A  person  hav-   TN  January,  1862,  the  Plaintiff  put  up  for  sale  by 
iDff  a  partial      X     auction,  in  one  lot,  the  land  tax  charged  on  certain 
premises,   amounting  together  to  412.  2$.  per  annum, 
which  (omitting  immaterial  parts)  the  particulars  of  sale 
described  as  follows : — 

"  Being  the  land  tax — 

"  On  Nos.  102  and  103,  &c.  &c. 

"  On  dwelling-house  and  workshops  Nos.  5^ 
6  and  7  in  King  Street,  adjoining  the 
above  premises  on  the  west  side,  in  the 
occupation  of  the  said  Messrs.  Pearce 
^  Countze 

*'  On  a  dwelling-house  and  shop,  being,  &c. 

"  On  workshops  in  King  Street,  &c.   . 

"  On  workshops  in  King  Street  between  the 
last-named  premises  and  the  premises 
Nos.  6,  6  and  7  in  King  Street  above 
mentioned,  and  in  the  occupation  of 
the  said  Messrs..  Pearce  ^  Countze     . 


14 

10 

3 


0 
0 
0 


ing  a  partial 
interest  re- 
deemed the 
land  tax  on 
three  several 
tenements,  by 
one  contract 
and  at  one 
price.     Heldf 
that  the  three 
charges  were 
not  consoli- 
dated so  as  to 
give  him  one 
aggregate 
charge  on  all 
tenements,  but 
that  he  ac- 
quired three 
separate 
charges  on  the 
three  several 
tenements. 

Extent  to 
which  a  pur- 
chaser is  held 
to  have  notice 
of  the  contents 
of  documents 
referred  to  in 

the  particulars  "£41     2     0" 

of  sale.  ^B^^B=^s 

If  property  rpi 

is  declared  to  ^  "® 

be  sold  sub- 
ject to  the  provisions  contained  in  a  deed  which  is  specially  referred  to,  without  men- 
tioning its  contents,  and  which  deed  can  be  examined  before  the  sale  by  the  purchaser, 
be  is  bound  by  everything  contained  in  that  deed.  But  if  the  vendor,  instead  of 
referring  the  purchaser  to  the  deed  to  ascertain  its  contents,  himself  states  what  the 
contents  are,  the  purchaser  is  not  bound  to  examine  the  deed,  but  may  reasonably 
trust  to  the  representation  of  it,  contained  in  the  particulars  of  sale,  as  being  a 
correct  statement  of  its  contents. 

Redeemed  land  tax,  amounting  to  41/.  per  annum,  was  sold  by  auction  in  one  lot. 
The  particulars  represented  3/.  14s.  (part  of  it)  as  charged  on  three  houses,  but  stated 
that  the  title  consisted  of  a  contract  for  redemption  of  the  land  tax  of  the  25th  of 
March,  1818.  This  contract,  when  produced  after  the  sale,  shewed  that  the  3/.  14$. 
was  not  charged  on  three  houses,  but  consisted  of  three  small  sums,  each  charged 
separately  on  one  of  the  houses.  Held,  first,  that  the  misdescription  was  fatal ; 
secondly,  that  the  reference  to  the  contract  did  not  give  the  purchaser  notice  of  the 
actual  state  of  the  title ;  thirdly,  that  it  Was  not  a  matter  susceptible  of  compensation, 
and  a  bill  by  the  vendor  for  specific  performance  was  dismissed  with  costs. 


3  15    0 
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The  material  conditions  of  sale  were  as  follows  : —  18G2. 

"  2.  The  title  shall  consist  of  five  several  contracts, 
all  respectively  dated  26th  March,  1818,  for  the  re- 
demption of  the  land  tax  by  Mr.  Godsall/*  and  the 
assignment  to  the  vendor  of  the  15th  of  April,  1837; 
*^  and  the  purchaser  shall  assume  that  such  several  con- 
tracts were,  in  every  respect,  made  in  conformity  with 
the  acts  of  parliament  in  that  behalf,*'  and  shall  not  be 
entitled  to  call  for  the  mesne  assignments  prior  to  the 
deed  of  the  16th  April,  1837;  "and  such  deed  shall  be 
conclusive  evidence  of  everything  recited,  assumed  or 
implied  therein.*' 

The  third  condition  provided,  that  the  vendor  (a) 
should  not  object  that  the  deed  of  assignment  had  not 
been  registered  and  was  unstamped,  or  by  reason  of  the 
want  of  attestation  to  the  execution  of  the  deed  of  as- 
signment by  G.  P.  F.  Gregory,  or  to  his  signature  of 
the  receipt  clause. 

*'  4.  The  vendor  will,  if  required,  make  a  declaration 
that  he  has,  for  the  last  twenty-four  years,  received  the 
total  amount  of  41 Z.  2s.  for  the  land  tax  on  the  several 
premises,  and  in  the  proportions  mentioned  in  the  par- 
ticulars, from  the  occupiers  of  such  last-mentioned  pre- 
mises," &c. 

The  Defendant  became  the  purchaser  for  900/. 

The  abstract  to  the  land  tax,  which  had  been  re- 
deemed by  a  person  not  having  the  entire  interest  in  the 
property  charged  with  the  land  tax  (&),  was  delivered. 
The  abstract  shewed  the  following  title  to  the  second  and 
fifth  parcels,  and  to  which  alone  the  purchaser's  objec- 
tion applied. 

By 

(o)  !^.  (4)  At  in  Trevor  v.  2>e«w,  2  Myl.  *  K.  675. 
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By  a  deed  poll  or  contract,  executed  the  26th  day  of 
March,  1818,  under  the  hands  and  seals  of  the  com- 
missioners, the  said  commissioners  certified,  that  they 
had  contracted  and  agreed  with  Philip  Godsal,  for  the 
redemption  by  him  of  3/.  lis,  land  tax,  being  the  land 
tax  charged  uf}on  a  dwelling-house  and  two  workshops  in 
the  occupation  of  Baxter  and  Company^  in  Cross  Lane, 
Long  Acre^  and  which  premises  stood  charged,  in  the 
assessment  for  the  ward  of  Long.  Acre,  for  the  year 
ending  the  25th  March,  1818,  as  follows,  yiz. — 


Name  of  Proprietor. 

Name  of  Occupier. 

Slim  assessed. 

Mercers*  Company  .     . 
Philip  GodMal,  Rsq.      . 

Baxter  4r  Co.     .     .     . 
Baxter  If  Co.      ... 
Baxter  ^  Co.     .     .    . 

£l:12iu 
£1 :  li. 
£1:11. 

The  consideration,  being  66/.  129.  in  money,  was  paid 
to  the  Receiver^General. 

By  another  deed-poll  or  contract,  dated  the  same 
25th  of  March,  1818,  under  the  hands  and  seals  of  the 
commissioners,  they  certified  that  they  had  contracted 
and  agreed  with  Philip  Godsal  for  the  redemption  by 
him  of  3/.  15;?.  land  tax,  being  the  land  tax  charged 
upon  three  workshops  in  the  occupation  of  Baxter  and 
Company  in  Cross  Lane,  Long  Acre,  which  premises 
stood  charged,  in  the  assessment  for  the  ward  of  Long 
Acre,  for  the -year  ending  the  25th  March,  1818,  as 
follows,  viz. — 


Name  of  Proprietor. 

Name  of  Occupier. 

Sum  assesaed. 

Merceri*  Company  .     . 
PhiUp  Godsal,  Esq.      . 

Baxter  It  Co.     .    .     . 
BfixterSfCo.      .    .     . 
Baxter  if  Co.     .     .     . 

£l:5t. 
£1 :  5i. 
£1 :  5f. 

The  consideration,  being  67/.  \0s.  in  money,  was  paid  to 

the  Receiver-General. 

The 
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The  Defendant  delivered  his  requisitions  on  titki  1869« 
which  were  as  follows — *'  1.  The  two  sums  of  3/.  14«. 
and  31.  I5s.  are  erroneously  described  in  the  particulars. 
They  consist  of  six  small  sums  (instead  of  two)  charge-  Cptbhtqm. 
able  upon  different  portions  of  the  premises  described 
in  the  two  certificates^  and  in  the  event  of  the  premises 
becoming  occupied  separately,  the  collection  of  them 
would  be  troublesome.  The  purchaser  requires  either 
that  these  sums  should  be  withdrawn  from  the  contract 
and  an  equivalent  abatement  made  from  the  purchase- 
money,  or  that  an  allowance  should  be  made  for  the 
difference  in  value  between  two  sums  of  the  amount 
stated  and  six  small  sums  of  the  amounts  mentioned  in 
the  certificates."  There  were  four  other  requisitions 
which  it  is  not  necessary  to  set  forth. 

The  vendor  filed  his  bill  for  a  specific  performance  of 
the  contract. 

By  his  answer,  the  Defendant  said  as  follows : — 

*^  The  two  sums  of  3/.  14«.  and  32.  155.  in  the  said 
first  requisition  mentioned  were,  as  I  submit,  erroneously 
described  in  the  said  particulars  of  sale.  I  bid  at  the 
said  sale  and  contracted  for  the  purchase  of  the  said 
redeemed  land  tax,  in  the  belief  that  the  property  which 
I  so  bid  for  and  contracted  to  purchase  was  correctly 
and  accurately  described  in  the  said  particulars  of  sale. 
It  appears,  by  the  said  abstract,  that  the  sums  which  in 
the  said  particulars  of  sale  are  described  as  two  several 
sums  of  3/.  14U.  and  3/.  15^.,  respectively,  chargeable 
on  the  premises  respectively  secondly  and  fifthly  referred 
to  in  the  particulars,  are,  in  reality,  six  several  sums  of 
1/.  12^.,  1/.  Is.f  1/.  1^.,  IZ.  5s.,  U.  6s.  and  1/.  5^.,  re- 
spectively, chargeable  on  different  portions  of  the  same 
several  premises  respectively.  I  should  not  have  con- 
tracted to  purchase  the  said  redeemed  land  tax,  if  I  had 

been 
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been  aware  of  the  true  amount  of  the  sums  respectively 
payable  in  respect  thereof."  . 

Mr.  Selwyn  and  Mr.  Southgate  for  the  Plaintiff. 

Mr.  FolUtt  and  Mr.  C.  C  Barber^  for  the  Defendant. 

Mr.  Selwyn  in  reply. 

42  Geo.  3,  c.  116;  63  Geo.  3,  c.  142;  Ayhs  v.  Cox  {a); 
Sugden's  Vendors  (6) ;  Martin  v.  Co/^^  (c) ;  Madley  v. 
Booth  {d)]  Hall  v.  Smith  (e);  Flight  v.  Booth  (f); 
Darlington  v.  Hamilton  {g). 


The  Master  o/  Me  Rolls. 

Jii(y  11.  This  is  a  suit  by  the  vendor  against  the  purchaser, 

for  the  specific  performance  of  a  contract  for  sale,  the 
subject  of  the  contract  being,  certain  land  tax  charges 
on  property  in  Long  Acre,  redeemed  by  a  person  who 
had  only  a  qualified  interest  in  the  property.  The 
question  is,  whether  the  Plaintiff,  the  vendor,  has  mis- 
described  the  parcels  in  the  particulars  of  sale,  and 
thereby  induced  the  Defendant  to  give  a  higher  price 
for  the  subject  of  the  sale  than  he  would  have  done  had 
he  known  exactly  what  was  offered  for  sale. 

There  were  five  charges  sold,  amounting  together  to 
41/.  2s.  The  objection  made  by  the  purchaser  applies 
only  to  the  second  and  fifth,  and  they  both  depend  on 

the 

(fl)  16  Beav.  23.  (e)  14  Fes.  433. 

(b)  Page  23  (lOM  edit.)  (f)  1  Bing.  N.  C  370. 

(f )  3  Jones  4"  Lat.  p,  505.  (g)  Kavt  550,  557. 
{d)  2  DfG.*  5.  718. 
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the  same  questions^  and  the  determination  of  one  will        1862. 
determine  both.    The  second  is  thus  described  : — 


The  land  tax  **  on  dwelling-house  and  workshops, 
numbers  6,  6  and  7,  in  Kinff  Street,  adjoining  the 
above  premises  on  the  west  side,  in  the  occupation  of 
the  said  Messrs.  Pearce  ^  Countze,  31.  14*." 

The  Defendant  alleges,  that  he  was  thereby  induced 
to  believe  that  the  land  tax  was  one  gross  sum  of  3/.  14*., 
charged  on  each  of  the  three  tenements  5,  6  and  7,  in 
King  Street,  but  that,  on  investigating  the  title,  he 
finds,  that  it  consists  of  three  separate  charges  of  32«., 
21*.  and  21*.,  charged  each  separately  on  a  separate 
tenement,  videlicet,  32*.  on  number  6;  21*.  on  number  6, 
and  21*.  on  number  7 ;  that  this  is  less  valuable  than 
one  gross  sum  of  3/.  14*.  charged  on  every  part  of  the 
three  tenements,  and  also  that  it  is  more  expensive  to 
collect. 

The  Plaintiff,  on  the  other  hand,  insists,  first,  that 
the  particulars  accurately  describe  the  subject-matter 
sold,  for  that,  under  the  contract  with  the  land  tax 
commissioners  and  the  provisions  of  the  act  of  42 
Geo,  3,  c.  116,  these  three  sums  of  32*.,  21*.  and  21*. 
are  consolidated  together  in  one  sum,  which  is  leviable 
on  each  of  the  three  tenements.  If  he  fail  in  this,  his 
first  contention,  he  contends,  that  the  description  in  the 
particulars  is  not  so  erroneous  as  to  induce  this  Court 
to  abstain  from  decreeing  specific  performance;  and, 
thirdly,  he  contends,  that  the  particulars  themselves 
contain  notice  to  the  purchaser  of  the  nature  of  the 
land  tax  sold. 

The  first  question  depends  upon  the  construction  of 
VOL.  XXXI — III.  c  0  the 
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V. 

COVERTON. 
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the  act  of  42  Geo.  3,  c.  1 16  (a).  They  are  in  Tact  so)d 
under  the  53  Geo.  3,  c.  123,  s.  6,  for  eighteen  times  the 
amount  of  the  land  tax,  each  parcel  being  less  than  a 
quarter  of  an  acre ;  but  the  question  before  me  depends 
upon  the  construction  of  the  clauses  of  the  first  statute. 

The  sections  which  seem  to  apply  are  the  following  \ 
first,  the  30th  section,  which  specifies  how  the  schedule 
is  to  distinguish  the  several  properties  respectively, 
which  it  is  not  necessary  to  read,  and  the  sections  123 
and  125.  The  case  before  me  is  the  case  where  a  person, 
not  having  the  entire  interest  in  the  land,  redeems 
the  land  tax,  which  still  remains  a  charge  on  the  here- 
ditaments in  favor  of  himself  and  his  heirs.  In  these 
cases,  section  1^3  points  out  that  you  may,  in  one  con- 
tract with  the  commissioners,  redeem  any  number  of  land 
tax  assessments.  On  an  examination  of  this  section, 
I  think  that  the  effect  of  it  is  not  to  consolidate  all  the 
several  assessments  on  different  properties,  and  make 
one  assessment,  the  whole  amount  of  which  is  leviable 
on  any  portion  of  the  property  redeemed.  I  concur 
with  the  counsel  for  the  purchaser,  in  thinking,  that 
some  clear  and  distinct  words  in  the  clause  in  the  act 
of  parliament  ought  to  be  pointed  out,  in  order  to  in- 
dicate the  intention  of  the  legislature  to  effect  so  severe, 
and,  as  it  appears  to  me,  so  unjust  a  provision,  as 
that,  if  a  stranger  or  a  person  having  a  qualified  interest 
in  the  lands  (for  they  both  in  this  respect  stand  in 
the  same  position)  bought  up  the  land  tax  assessments 
affecting  the  property  of  three  different  proprietors,  he 
might  afterwards  levy  the  whole  of  each  of  such  separate 
assessments  on  the  property  of  one  of  them  alone,  who 
would,  in  that  case,  apparently  be  without  remedy. 

Now, 
(a)  The  substance  of  this  long  act  is  stated  in  3  Mer,  473,  note  (a). 
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Now,  for  the  purpose  of  considering  this  question,  it        1863. 
is  necessary  to  look  at  the  sections  themselves.    The 
123rd  section  is  this : — 

''  And  be  it  further  enacted,  that  when  any  person" 
(I  leave  out  a  few  words  which  are  not  material) 
having  any  estate  other  than  an  estate  oF  inheritance 
in  any  hereditaments  shall  redeem  the  land  tax  charged 
thereon,  such  manors  or  hereditaments  ''  shall  be  and 
become  chargeable  for  the  benefit  of  such  person," 
''  with  the  amount  of  £3  per  Centum  Bank  Annuities 
which  shall  have  been  transferred,  or  with  the  amount 
of  moneys  paid  as  the  consideration  for  the  redemption 
of  such  land  tax,  as  the  case  may  be,  and  with  the 
payment  of  a  yearly  sum  or  sums  of  money,  by  way  of 
interest  thereon,  equal  in  amount  to  the  land  tax  re- 
deemed." 

That  clause  certainly  does  not  do  anything  more  than 
this  :  it  enacts,  that  the  land  is  to  remain  charged,  after 
redemption  by  a  person  having  a  limited  interest,  as  it 
was  before ;  but  the  tax,  instead  of  being  vested  in  the 
government,  is  vested  in  a  private  individual,  and  there 
is  nothing  which  gives  him  any  right  over  any  other 
lands. 

The  1 25th  section  enacts,  that  in  all  cases  where  any 
person  **  redeeming  any  land  tax  shall,  by  virtue  of  this 
act,  be  entitled  to  have  and  receive,  out  of  any"  here- 
ditaments, &c.,  "  any  yearly  sum  by  way  of  interest,  or 
by  way  of  rent,  or  of  rent-charge,  equal  in  amount  to 
the  land  tax  redeemed,  such  yearly  sum  shall  be  pay- 
able on  the  same  days  as  such  land  tax  was  payable, 
at  the  time  of  the  redemption  thereof,"  &c.,  "  and  shall 
be  recoverable  by  action,  suit,  distress,  or  any  other 
means  whereby  rents  reserved  on  leases  are  recovered 
by  law." 

c  c  2  Now 
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Now  I  see  nothing  in  that  to  shew,  that  the  land  tax 
here  is  charged  on  any  additional  property,  besides  that 
charged  with  the  land  tax  which  is  expressly  redeemed. 
There  is  nothing  in  the  act  (which  no  doubt  is  very  con- 
fused and  difficult  to  construe)  which  expressly  points 
to  the  power  of  the  commissioners  to  unite  several 
charges  together,  and  to  put  them  upon  other  property. 

The  30th  section  says,  that  all  persons  claiming,  on 
their  behalf,  the  benefit  of  preference  thereby  given  shall 
produce  to  any  two  commissioners  of  land  tax  *^  a  sche- 
dule or  description  in  writing  of  such  manors,"  &c.,  or 
other  property,  "  which  schedule  shall  contain  the  re- 
spective natures  of  the  premises  and  the  name  or  names 
of  the  respective  occupiers  thereof,  and  the  parish  or 
place  where  the  same  shall  be  situate,"  and  the  com- 
missioners of  land  tax  "  shall  ascertain,  settle  and  adjust 
the  amount  of  the  land  tax  charged  on  the  respective 
manors,"  &c.,  **on  other  property  contained  in  such 
schedule,  distinguishing,  according  to  the  form  and 
method  in  the  schedule  to  this  act  annexed,  marked 
( A.)>  the  district  or  division,  and  also  the  parish  or  place, 
parishes  or  places,  within  which  and  the  manors,  mes* 
suages,  lands,  tenements,  or  hereditftments,  or  other 
property  upon  which  such  separate  assessments  of  land 
tax  shall  be  charged,  and  shall  grant  a  certificate  thereof" 
to  the  person  '^  applying  for  the  same,  who  shall  there- 
upon produce  such  certificate  to  the  respective  commis- 
sioners," or  transmit  the  same  to  their  clerk ;  "  and  if 
the  land  tax  proposed  to  be  redeemed  shall  not  exceed 
the  sum  of  25/.,  and  the  consideration  for  the  redemp- 
tion thereof  is  to  be  in  money,  shall  specify  the  same  in 
writing,". &c.,  "  and  also  the  day  or  days  on  which  it  is 
proposed  to  be  paid  ;  and  the  said  last-mentioned  com- 
missioners are  hereby  authorized  and  required  to  examine 
such  certificate  and  amend  the  same,  if  necessary,  and 

thereupon 
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thereupon  to  contract  and  agree  with"  the  **  persons 
applying  for  the  redemption  of  such  land  tax,  according 
to  the  direction  of  this  act ;  and  the  said  last-mentioned 
commissioners  shall  cause  the  description  of  the"  here- 
ditaments ''or  other  property  comprised  in  the  certificate 
of  the  land  tax,  to  be  inserted  in  the  certificate  of  the 
contract" 

Although  that  authorizes  several  land-tax  charges  to 
be  put  in  the  same  contract,  still  there  is  nothing  which 
authorizes  them  to  make  the  whole  of  the  property 
comprised  in  one  contract  liable  for  the  payment  of  the 
whole  amount  of  the  land  tax  redeemed. 

If  I  am  right  in  this,  it  follows  that  the  contract  with 
the  Commissioners  left  the  purchaser  of  the  land  tax, 
and  those  who  claim  under  him,  in  this  respect,  exactly 
in  the  same  situation  as  the  Government  was,  and  that 
the  charge  on  one  property  cannot  be  levied  out  of 
another  which  may  happen  to  be  included  in  the  same 
contraet.  Assuming  this  to  be  the  correct  construction 
of  the  statute,  it  necessarily  follows,  that  this  charge  of 
3/.  14«.  cannot  be  levied  indiscriminately  upon  any  one 
of  the  three  houses,  but  that  each  portion  of  it  must  be 
levied  on  each  of  the  houses  on  which  it  was  originally 
chargeable. 

The  next  question  is,  whether,  in  this  state  of  things, 
the  description  of  the  parcels  in  the  particulars  of  sale 
is  sufficient.  The  land  tax  is  charged  in  three  separate 
portions,  on  three  distinct  messuages,  instead  of  being 
all  charged  on  every  part  of  it.  I  think  that  this  de- 
scription is  insufficient.  It  is  clear  that  it  was  made 
with   perfect  bona  fides,  and  it  does,  in  fact,   simply 

follow 
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1862.  follow  the  words  of  the  contract  with  the  commissioners 
of  the  land  tax  redemption,  omitting  the  schedule,  but 
still  it  appears  to  me  to  be  insufficient,  inasmuch  as  it 
omits  the  schedule  to  that  contract,  which  alone  discloses 
the  fact,  that  instead  of  this  being  one  charge  on  each 
of  three  messuages,  it  consists  of  three  charges,  each 
charged  on  one  separate  messuage.  Whether  this  is 
such  a  misdescription  as  will  avoid  the  sale,  I  will 
presently  consider. 

But  on  this  the  third  question  arises,  whether  the 
purchaser  had,  in  fact,  notice  of  such  fact  previously  to 
his  entering  into  the  contract  for  purchase.  If  he  had 
notice  of  it,  it  is  to  be  found  in  the  printed  particulars 
and  conditions  of  sale,  under  which  he  purchased; 
except  from  their  perusal,  it  is  admitted  he  had  no 
notice.  On  examining  the  printed  particulars,  the  2nd, 
3rd  and  4th  of  the  particulars  of  sale  alone  are  those 
which  have  any  relation  to  this  subject. 

I  do  not  think  that  these  particulars  contain  the 
necessary  notice.  It  is  true  that  they  do  contain 
mention  of  the  contracts  for  the  redemption  of  the  land 
tax ;  but  it  is  not  sufficient,  in  order  to  make  it  necessary 
for  the  purchaser  to  ascertain  the  contents  of  a  docu- 
ment,  that  such  document  should  be  stated,  in  the 
conditions  and  particulars  of  sale,  simply  to  exist  If  a 
property  is  declared  to  be  sold,  subject  to  the  provisions 
contained  in  a  deed,  which  is  specially  referred  to, 
without  any  mention  of  its  contents,  and  which  deed  can 
be  examined,  before  the  sale,  by  the  purchaser,  he  is 
bound  by  every  thing  contained  in  that  deed.  But  if 
the  vendor,  instead  of  referring  the  purchaser  to  the 
deed  to  ascertain  its  contents,  himself  states  what  the 
contents  of  the  deed  are,  the  purchaser  is  not  bound  to 

examine 
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examine  the  deed  itself,  but  may  reasonably  trust  to  the 
representation  of  it  contained  in  the  particulars  of  sale, 
as  being  a  correct  statement  of  its  contents  given  by  the 
vendor.  This  proposition  I  consider  to  be  clear^  both 
upon  principle  and  authority. 

The  principle  is  obvious,  and  a  very  familiar  example 
will  explain  this  and  illustrate  my  meaning.  If,  for 
instance,  the  particulars  of  sale  state,  that  the  vendor 
sells  a  term  of  years  in  a  house  or  land,  subject  to  the 
covenants  contained  in  an  indenture  of  demise,  which  is 
produced  at  the  time  of  the  sale,  the  purchaser  is  bound 
by  all  it  contains;  but  if  the  reference  be  not  to  the 
deed  itself,  but  to  a  copy  of  it,  which  is  produced  and 
shewn  in  the  room  at  the  time  of  sale,  then  the  case 
is  otherwise,  for  if  the  copy  be  inaccurate,  and  omit  an 
onerous  covenant  which  exists  in  the  deed  itself,  the 
purchaser  will  not  be  bound  to  complete. 

One  step  further  is,  to  consider  the  case  where  refer- 
ence is  made,  not  to  what  is  alleged  to  be  a  copy  of  the 
deed  itself,  but  to  an  abstract  of  the  lease,  which  is  pro- 
duced and  shewn.  If  this  present  a  similar  omission, 
the  like  consequences  would  follow;  so  also  if  the 
abstract  of  the  lease  more  or  less  complete  be  set  forth 
in  the  particulars  themselves,  if  it  do  not  accurately 
represent  the  contents  of  the  deed  itself,  the  result  is  the 
same.  It  is  the  same  thing  if  the  particulars  of  sale, 
instead  of  professing  to  set  forth  an  abstract  of  the 
lease,  only  set  forth  a  general  account  of  it,  without 
referring  to  the  deed  itself  for  a  more  accurate  know- 
ledge of  its  contents.  In  order  to  sustain  the  contract, 
this  account  must  not  only  be  correct  in  itself,  as  far  as 
it  goes,  but  must  be  such  as  to  give  the  purchaser  all 

the 
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1862.       the  information  as  to  the  character  of  the  property 
which  it  is  essential  he  should  possess. 

I  am  of  opinion,  that  the  information  here  given  in 
the  particulars,  is  defective,  inasmuch  as  it  does  not 
shew  that  three  sums  of  land  tax  redeemed  were  sold 
instead  of  one.  I  am  of  opinion,  that  the  reference  to 
the  contract  in  the  conditions  of  sale  is  not  such  a  re- 
ference as  makes  it  incumbent  on  the  purchaser  to 
examine  the  contract  itself  for  the  more  accurate  know- 
ledge of  its  contents. 

This  point  is  also,  I  think,  settled  by  authority.  Vice- 
Chancellor  Wiffram,  in  Jones  v.  Smith  (a),  which  was 
affirmed  by  Lord  Lyndhurst  (&),  establishes  this  point. 
There  a  person,  about  to  advance  money  on  the  security 
of  an  estate,  required  to  see  the  marriage  settlement  of 
the  mortgagor,  supposing  the  property  might  be  in- 
cluded in  that  settlement.  The  mortgagor  assured  him 
that  the  settlement  only  affected  the  property  of  his 
wife,  and  did  not  include  his  own  property ;  on  the  faith 
of  this  assertion  the  money  was  advanced,  but  it  turned 
out  to  be  incorrect.  The  mortgagee  was  exonerated 
from  the  consequences  of  his  not  having  examined  the 
deed,  by  reason  of  his  having  trusted  to  the  solemn 
assurances  of  the  mortgagor. 

It  is  the  same  question  between  a  vendor  and  a  pur- 
chaser, and  I  think,  therefore,  that  the  purchaser  was 
not  here  bound  to  look  at  the  original  contract,  and  that 
he  was  not  affected  with  notice  of  the  contents  of  the 
instrument  beyond  what  the  vendor  told  him. 

The  remaining  question  to  which  I  refer  is,  whether 

this 
(a)  1  Hare,  43.  (6)  1  PhU.  244. 
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this  description  is  so  incorrect  as  to  annul  the  contract,  1862. 
that  18,  whether  it  is  so  incorrect,  as  to  make  it  in-  ^'^^ 
equitable  for  this  Court  to  enforce  specific  performance  v. 

of  this  contract;  and  I  think  that  it  is.  It  is  manifest  Cotbmtow. 
that  several  sums  of  money  each  to  be  levied  on  a 
separate  house,  held  by  a  separate  proprietor,  is  a 
very  different  matter,  in  point  of  value,  to  one  con- 
solidated sum  leviable  on  the  whole  property.  The 
security  is  less  and  the  expense  of  collecting  it  is 
greater.  It  is  true,  in  .the  present  condition  of  the 
occupation  of  this  property,  the  whole  amount  charged 
is  leviable  in  one  sum  and  on  one  proprietor;  but  there 
is  no  security  that  this  will  be  continued  indefinitely, 
and  it  might  come  to  a  close  at  a  very  early  period. 
This,  in  my  opinion,  is  an  important  variation  which 
ought  to  have  been  communicated  to  any  one  intending 
to  become  the  purchaser.  This  was  not  communicated 
either  expressly  or  constructively. 

There  still  remains  the  ulterior  question,  whether  this 
avoids  the  whole  contract,  or  whether  it  be  only  such  a 
matter  as  may  be  compensated  for,  by  an  appropriate 
reduction  in  the  price.  In  my  opinion  this  is  not  a 
matter  which  can  be  the  subject  of  compensation.  It 
is  not,  I  think,  such  a  difference  between  the  thing 
offered  for  sale  and  the  thing  sold,  as  that  the  value  of 
it  may  be  ascertained  in  any  satisfactory  manner.  It  is 
true,  that  it  may  well  be,  that  one  or  more  valuers  might 
put  a  money  value  on  this  difference;  but  I  am  of 
opinion  that  this  would  be  merely  arbitrary,  that  it 
could  not  be  reduced  to  any  fixed  rule  or  to  any  ap- 
proximation of  it.  There  do  not  exist,  in  my  opinion, 
the  elements  by  which,  in  the  present  case,  it  would 
be  possible  for  the  Court  to  form  an  accurate  and  trust- 
worthy estimate  of  the  difference  in  the  value  of  six 
charges,  varying  from  21s.  to  34s.  on  six  separate  tene- 
ments. 
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meDls,  and  two  charges  of  3/.  I4s,  and  3/.  16«.,  each 
leviable  in  separate  amountSi  out  of  three  tenements, 
each  separate  and  distinct.     I  think,  therefore : — 

First,  that  under  the  construction  of  the  Lattd  Tax 
Redemption  Act,  these  three  charges  are  not  consolidated 
for  the  purpose  of  raising  the  payment  of  them. 

Second.  That  the  description  in  the  particulars  of  sale 
is  inaccurate,  and  that  such  description  was  calculated  to 
mislead  the  purchaser,  and  give  him  an  undue  estimate 
of  the  value  of  the  matter  sold. 

Third.  That  the  purchaser  had  no  notice,  either  actual 
or  constructive,  of  the  real  nature  of  the  subject  matter 
of  the  sale,  as  distinguished  from  the  description  of  it. 

Fourth.  That  the  difference  between  the  thing  de- 
scribed and  the  thing  sold  is  not  susceptible  of  being 
accurately  measured  in  value,  so  as  to  be  the  subject  of 
compensation.  I  must,  therefore,  dismiss  the  bill  with 
costs. 
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WEBSTER  V.  WEBSTER. 

March  3. 
TN  1857,  the  Plaintifr,  Lady  Webster,  lent  Mr.  Guy  Whether  an 
-*•  Webster  840/.,  to  enable  him  to. purchase  a  com-  jJ^^IJutof 
mission  in  the  army.      Ouy   Webster  agreed,  at  the  the  Lord 

u    1  .*       *u   *  •  u        ij  I?  •        Mayor's  Court 

same  time,  by  letter,  that  m  case  he  sold  his  commission  of  moneys  of 

this  sum  should  be  paid  out  of  the  proceeds.    In  1869,  |^«  ^a^s  ^f 
the   Plaintiff  advanced  a  further  sum  of  360/.  for  a  persons  resi- 

«;»«;u.  *....»^^«^  dent  out  of 

similar  purpose.  the  city.  i. 

effectual, 
In  February,  1861,  Mi.Guy  Webster  having  obtained  ^foreign at- 
leave  to  sell  his  commission,  executed  an  assignment  to  tachment  can 
Lady  Webster  of  the  price  he  was  entitled  to  receive  by  moneys  for 

the  sale  of  his  commission,  to  secure  the  moneys  she  ^^}^^  t^.®    ,, 

debtor  himself 

had  advanced*  could  maintain 

an  action  at 
the  time  of  the 
Notice  of  this  assignment  was  given  to  Messrs.  Cox  attachment 

ft  Co.,  the  army  agents  of  the  regiment,  on  the  22nd  of  A^p^ucl 

of  February,  1861.  of  the  sale  of 

a  commission 
in  the  army, 
The  proceeds  of  the  commission  became  transferable  in  the  hands 

in  the  account  of  Mr.  Ouy  Webster  with  Messrs.  Cox  bb  Lento,^l^id 

follows :— 740Z.  on  the  morning  of  the  23rd  of  February,  ineffectual  m 

1861,  and  450Z.  on  the  26th  of  June,  1861.  aSd'right  of  ^''^ 

set-off  of  such 

agents  and  as 

On  the  23rd  of  February,  1861,  the  7402.  was  in-  against  a  prior 

sufficient  to  pay  Mr.  Guy  Webster  s  overdrawn  account  ^"^ment. 

with  Messrs.  Cox  ^  Co.     But,  on  the  25th  of  June,     As  between 

after  giving  credit  for  the  4f50L,  a  sum  of  321L  was  due  assigi^,  the 

on  Mr.  Guy  Webster's  account  to  him.  ^^^f  '^^^l 

^  notice  18  given 

To  to  a  person 

who  afterwards 

becomes  trustee  is  of  no  importance,  if  both  notices  are  given  previous  to  the  period 

when  the  relation  of  trustee  or  cettui  que  trust  is  created. 
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1862.  To  the  whole  fund  receiyed  for  the  commission^  an 

adverse  claim  was  set  up  by  the  Defendant  Mr.  Lyouy 
under  the  following  circumstances  : — 

On  the  1st  of  February,  1861,  Mr.  Lyon  com- 
menced an  action  in  the  Lord  Mayor's  Court  against 
Mr.  Guy  Webster  for  S60Z.,  and  on  the  6th  of  February, 
1861,  the  Seijeant-at-Mace  of  the  Lord  Mayor's  Court 
Office  served  an  attachment  on  Messrs.  Cox  ^  Co., 
whereby  he  attached  ''all  such  moneys,  goods  and 
effects  as  they  then  had,  or  which  should  thereafter 
come  to  their  hands  or  custody  of  the  Defendant" 
(Mr.  Guy  Webster)  to  answer  Mr.  Lyon, 

The  attachment  was  served  on  Messrs.  Cox  §f  Co., 
whose  residence  and  place  of  business  was  out  of  the 
city  of  London.  They  pleaded  on  the  20th  of  March, 
1861. 

Mr.  Lyon  obtained  a  second  attachment  out  of  the 
Lord  Mayor's  Court,  for  another  debt  due  to  him 
from  Mr.  Guy  Webster,  which  was  served  on  Messrs. 
Cox  on  the  2nd  of  July. 

Besides  this,  by  an  order  of  the  Court  of  Exchequer, 
made  on  the  26th  of  June,  1861,  all  debts  owing  from 
Messrs.  Cox  to  Mr.  Guy  Webster  were  attached  to 
answer  a  judgment  recovered  against  him  by  Mr.  Lyon. 

This  suit  was  instituted  on  the  24th  of  July,  1861,  by 
Lady  Webster  against  Mr.  Ouy  Webster,  Mr.  Lyon  and 
Messrs.  Cox  ^  Co.,  praying  a  declaration  of  the  Plain- 
tiff's rights  to  the  proceeds. of  the  commission,  by  virtue 
of  the  letter  and  assignment,  and  for  an  injunction. 

Mr.  Baggallay  and  Mr.  Beck  for  the  Plaintiff.  The 
letter  of  Mr.  Guy  Webster  constituted  a  good  equitable 

assignment 


Wbbstbr 
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assignment  of  this  fund ;  LEitrange  v.  L* Estrange  {a). 
This  was  made  more  distinct  by  the  subsequent  assign- 
ment, of  which  notice  was  given  to  Messrs.  Cox  on  the 
22nd  of  February.  Wmitee. 

The  first  attachment  was  ineffectuali  for  there  was  no 
debt  due  from  Messrs.  Cox  on  which  it  could  operate, 
and  the  second  and  third  attachments  could  not  affect  the 
fund  after  the  assignment  and  notice  given  to  Messrs. 
Cox  i  Brandon  on  Foreign  Attachment  (i). 

Mr.  James  and  Mr.  Bowring  for  Messrs.  Cox. 

Mr.Wingfield  for  Mr.  Webster. 

Mr.  Selwyn  and  Mr.  W.  P.  Murray^  for  Mr.  Lyon^ 
argued  that  the  first  attachment  had  priority  over  the 
charge  (if  any)  created  by  the  letter,  no  notice  of  the 
letter  having  been  given  to  Messrs.  Cox  previous  to  the 
attachment.  That  the  attachments  bound  all  moneys 
coming  to  the  hands  of  the  garnishees  prior  to  the 
entry  of  their  plea  ;  Bartlett  v.  Bartlett  (c) ;  Watts  v. 
Porter  (d) ;  Butter  v.Plunkett  (e) ;  Newman  Y.Rook  (/) ; 
Westoby  v.  Bay(g);  Locke's  Practice  in  the  Lord 
Mayor's  Court  (h). 

The  Master  of  the  Rolls  (t). 

In  case  any  question  had  arisen  as  to  the  balance 
due  to  Messrs.  Cox,  the  question  might  have  been 
raised  whether  this  was  a  good  attachment,  as  being 

property 

(a)  ] 3  Beav.  281 .  (/)  4  Com.  Bench  Rep.  (  N.  S.) 

{b)  Paget  10, 11.  434. 

(c)  IDtG.ifJ.  127.  (£)  2  mi.  tf  Bl.  605. 

(</)  3  EU.  Sf  Bl.  743.  (A)  Page  10. 

(e)  1  John.  4r  H.  441.  (i)  Ex  relatione. 
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property  out  of  the  city  of  London  (a),  and  also  whether 
it  was  good  in  respect  of  moneys  to  be  received  by  them 
after  the  date  of  the  attachment.  The  custom  is  not 
put  higher  than  this : — that  the  attachment  operates  upon 
all  moneys  received  between  the  date  of  the  atts^chment 
and  the  date  of  the  plea  in  the  Lord  Mayor's  Court, 
which  was  on  the  20th  of  March.  The  state  of  the 
case  therefore  is  this: — If  Messrs.  Cox  6f  Co.  had  a 
lien  on  the  funds  in  their  hands  for  their  advances  to 
Mr.  Webster,  there  was  nothing  on  which  the  first 
attachment  could  operate ;  and  it  appears  that  at  that 
time,  after  giving  credit  for  the  7402.,  there  remains  due 
to  Messrs.  Cox  from  Mr.  Webster  a  balance  of  about 
91/.  If  the  question  rested  here,  and  the  Plaintiff  had 
filed  her  bill  to  obtain  the  benefit  of  the  assignment,  and 
the  Defendant  Mr.  Lyon  had  said,  there  is  nothing  to 
fight  about,  for  there  are  no  moneys  belonging  to 
Mr.  Webster  in  the  hands  of  Messrs.  Cox  ^  Co.,  this 
bill  would  have  been  dismissed  with  costs.  But  this  is 
not  the  case  of  Mr.  Lyon.  In  order  to  obtain  the  costs 
of  this  suit,  he  tries  to  distinguish  between  the  450/. 
and  the  740/.  previously  received  by  Messrs.  Cox  ^  Co., 
but  they  both  make  up  the  produce  of  the  sale  of  this 
commission,  and  they  are  both  subject  to  the  lien  of 
Messrs.  Cox.  Mr.  Lyon  claims  the  benefit  of  them  all 
under  the  attachment,  and  contends  that  Messrs.  Cox 
^  Co.  were  not  entitled  to  retain  the  balances  due  to 
them,  and  that  the  question  ought  to  be  tried  in  the 
Lord  Mayor's  Court.  It  is  true  that  the  question  cannot 
be  determined  now  between  co-Defendants,  unless  they 
agree  to  abide   by  the  decision  of  the  Court  in  the 

present 


(a)  See  Cox  ▼.  The  Mayor  and 
AUermen  of  London  (32  L.  J, 
( N.  S.)  Eieh.  64),  as  to  the  in- 
validity  of  the  custom  claimed  by 
the  city  of  London  to  attach  debts 
ill    the   hands  of   third   parties, 


where  none  of  the  parties  are 
citizens  or  resident  in  the  city, 
and  neither  the  original  debt  nor 
that  of  the  garnishee  accrued 
within  the  city. 
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present  state  of  the  cause,  but  then  the  Court  has  juris- 
dictioD. 

I  am  of  opinion,  independently  of  any  question  how 
far  a  foreign  attachment  affects  debts  out  of  the  city  of 
London^  that  this  attachment  did  not  affect  any  moneys, 
except  such  as  Mr.  Gruy  Webster  was  entitled  to,  that  is, 
to  recover  which  he  could  have  maintained  an  action 
either  at  the  time  of  the  attachment,  or  at  some  time 
between  the  issuing  of  the  attachment  and  the  time 
when  the  pleas  were  entered;  but  at  no  time,  if  the 
statement  of  Messrs.  Cox  if  Co.  is  correct,  during  the 
whole  of  that  period  could  Mr.  Guy  Webster  have  main- 
tained an  action  to  recover  any  sura  from  them ;  con- 
sequently there  was  nothing  to  attach. 

But  on  the  26th  of  June,  the  further  sum  of  450/.  was 
paid  to  Messrs.  Cox  ^  Co.,  leaving  a  balance  in  favor 
of  Mr.  Cruy  Webster  of  321/.  Then  the  question  arises, 
whether  the  first  or  second  attachment  affects  this  sum. 
According  to  the  established  principles  which  govern 
this  case,  the  first  attachment  could  not  reach  this 
balance,  because  it  arose  after  plea,  and  the  second 
cannot  reach  it,  because  it  was  issued  after  notice  of 
the  assignment.  The  case  of  Buller  v.  Plunhett(a) 
clearly  shews,  that,  as  between  two  equitable  assignees, 
the  time  when  notice  is  given  is  of  no  importance,  if 
both  notices  are  given  previous  to  the  period  when  the 
relation  of  trustee  and  cestui  que  trust  is  created,  where 
that  relation  is  not  constituted  until  the  money  is 
actually  received  by  or  is  due  from  the  trustee.  When 
the  relation  of  trustee  and  cestui  que  trust  has  been 
created,  the  priorities  take  effect  according  to  the  notices. 
If  the  debtor  in  the  Lord  Mayor's  Court  has  assigned 
his  property  before  any  attachment  issues,  it  is  no  longer 
his,  it  cannot  be  attached. 

Here 

(a)  I  John,  ^  Bern,  441. 
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Webster 
Webster. 


Here  there  was  a  valid  assignment,  and  a  proper 
notice  was  given  to  the  garnishee  before  the  second 
attachment  was  issued ;  and  I  am  of  opinion  that  the 
second  attachment  has  no  operation  at  all  as  against 
the  claim  of  the  Plaintiff.  I  must  therefore  declare 
that  the  Plaintiff  is  entitled  to  the  balance  in  the  hands 
of  Messrs.  Cox  ^  Co.  (32 IZ.  lis.  llrf.),  and  Mr.  Lyon 
must  pay  the  costs  of  this  suit. 


Note.— &e  20  ^  21  Vict.  e.  157. 


July  16. 

Bequest  of  the 
income  of  a 
fund  *'  equally 
between  my 
brother  W.  S. 
and  his  wife 
Jane  and  my 
sisters  M.  M. 
and  S.S., 
during  their 
lives  and  the 
life  of  the  sur- 
vivor of  them." 
HeU,  that  W. 
S,  and  wife 
took  two- 
fourths,  and 
not  one-third. 


MARCHANT  v.  CRAGG. 

rpHE  testator  bequeathed  his  residuary  personal  estate 
to  his  executors,  on  trust  to  invest,  and  pay  the 
interest  to  his  wife  for  life,  and  after  her  decease,  as 
follows : — 

Upon  trust  to  pay  and  divide  the  said  interest,  divi- 
dends and  proceeds,  and  also  the  interest  and  dividends 
of  the  money  to  arise  from  the  sale  of  my  house  at 
Barfordf  in  which  I  now  reside,  unto  and  equally 
between  my  brotlier  William  Shilsion  and  his  wife  Jane, 
and  my  sisters  Mary  Marchant  and  Sarah.  Shilston, 
during  their  lives  and  the  life  of  the  survivor  of  them. 
And  after  the  death  of  the  survivor  of  them,  the  testator 
gave  the  principal  trust  moneys  to  the  children  of 
William  Shilston  and  Jane  his  wife  who  should  be 
living  at  the  testator's  decease. 


The  testator  died  in  1857,  and  his  widow  in  1858. 


The  question  was,  whether  the  Defendants  William 

Shilston 
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ShiUton  and  his  wife  took  two  shares  or  one  of  the 
income  of  the  testator's  estate,  or,  in  other  words, 
whether  the  income  was  divisible  in  thirds  or  fourths. 

Mr.  Follett  and  Mr.  Osborne  for  the  Plaintiffs  Mary 
Marchant  and  Sarah  Shihton.  The  income  is  divisible 
in  thirds,  and  William  Shilston  and  his  wife  only  take 
one-third  between  them.  The  rule  of  law  applicable  to 
gifts  to  husband  and  wife  and  another  is  clearly  laid 
down  in  Littleton  (a).  He  says,  "  Also  if  a  joint  estate 
be  made  of  land  to  a  husband  and  wife  and  to  a  third 
person,  in  this  case,  the  husband  and  wife  have,  in  law, 
in  their  right,  but  the  moiety,  and  the  third  person  shall 
have  as  much  as  the  husband  and  wife,  viz.,  the  other 
moiety,  &c. ;  and  the  cause  is,  for  that  the  husband  and 
wife  are  but  one  person  in  law,  and  are,  in  like  case,  as 
if  an  estate  be  made  to  two  joint  tenants,  where  the  one 
hath  by  force  of  the  jointure  the  one  moiety  in  law,  and 
the  other  the  other  moiety,  &c.  In  the  same  manner  it 
it  is,  where  an  estate  is  made  to  the  husband  and  wife 
and  to  two  other  men,  in  this  case,  the  husband  and 
wife  have  but  the  third  part,  and  the  other  two  men  the 
other  two  parts,  for  the  above  cause." 

This  principle  was  acted  on  in  Bricker  v.  WhatUy  (ft) 
and  afterwards  in  Gordon  v.  Whieldon{c).  In  the 
latter  case  there  was  a  bequest  ''to  Captain  Robert 
Gordon,  his  wife  and  children  3,000Z.'*  There  were  two 
children,  and  it  was  held  by  Lord  Langdak,  that  each 
child  took  one-third  absolutely,  and  the  husband  and 
wife  one-third  between  them. 


1862. 


In  a  recent  case.  In  re  Wylde  (rf),  the  same  rule  was 

followed, 


(a)  Sect.29\. 
(6)  1  Vem,  23a 

VOL.  XXXI — III. 


(c)  11  Btav.no. 

(d)  2  De  G.,  M.  *  G.  724. 


D  D 
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1863.  followed,  notwithstanding  the  cases  of  Paine  v.  Wag- 
ner  (a)  and  Warrington  v.  Warrington  (6).  In  Wglde^s 
case  the  bequest  was  very  similar  to  the  present ;  and  it 

Craoo.  ^as  held  by  the  Lords  Justices  that  Collins  and  wife 
only  took  a  moiety.  Lord  Justice  Knight  Bruce  then 
says  : —  '^  According  to  the  rules  and  principles  of  our 
law,  whenever  a  gift  of  personalty  is  made  to  husband 
and  wife,  the  presumption  is^  that  it  is  given  to  one 
person/'  He  added :— It  lies  on  those  who  assert  that 
the  husband  and  wife  take  as  two  rather  than  one,  to 
demonstrate  this  from  the  nature  and  context  of  the 
instrument."  The  bequest  in  that  case  was  in  this 
form : — '^ Amongst  A.  and  jB.  his  wife,  and  C.  in  equal 
shares  :'*  here  it  is  ''  equally  between  A.  and  his  wife 
jB.,  and  C.  and  D."  To  divide  it  in  fourths  would 
be  merely  to  give  one-half  to  the  husband  ;  Brown  v. 
Clarke  (c).    They  also  cited  Moffatt  v.  Bvmie  {d). 

Mr.  Lloydf  Mr.  C.  Hall,  Mr.  Seltcyn  and  Mr. 
Freeling,  for  the  Defendants,  were  not  heard. 

The  Master  of  the  Rolls. 

I  will  first  consider  the  meaning  of  the  words  of  the 
will,  and  next,  whether  there  is  any  rule  of  law  which 
prevents  my  giving  full  effect  to  them. 

Primd  facie,  nothing  is  more  clear  than,  if  a  person 
orders  his  residuary  estate  to  go,  or  a  sum  of  money  to 
be  paid  ''unto  and  equally  between"  four  persons,  each 
of  them  would  be  entitled  to  one-fourth  of  the  share. 
But  it  is  said,  that  if  one  of  the  four  happens  to  be  the 
wife  of  one  of  the  other  three  legatees,  it  must  be 

divided 

(a)  12  Sim.  184.  (c)  3  Ves.  166. 

(b)  2  Hare,  54.  (d)  18  Beav.  211. 
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divided  into  thirds,  and  being  given  during  the  lives  of 
the  four  and  of  the  survivor  of  them,  this  third  share 
goes  to  the  husband  for  h'fe,  and  after  his  death  to  his 
wife  for  her  life.  Crago. 

It  IS  obvious  that  this  is  a  very  constrained  con* 
stmction,  because  nothing  is  more  clear  in  law,  than  a 
testator  may  bequeath  a  legacy  to  a  married  woman. 
Thus  he  may  give  200/.  to  the  wife  of  A.  simply,  or  to 
her  for  her  separate  us^,  or  in  any  other  particular  form. 
It  is  however  argued,  that  the  rule  of  law  which  pro- 
vides that  a  husband  and  wife  cannot  take  together  as 
joint  tenant  prevents  this  legacy  from  taking  effect,  and 
that  this  rule  applies  both  to  real  and  personal  estate. 
But  what  is  there  to  prevent  a  husband  and  wife  from 
taking  as  tenants  in  common  ?  (a)  There  is  no  rule  of 
law  which  prevents  it.  The  passage  in  Littleton  and  the 
other  passages  refer  to  joint  tenancy ;  but  any  property 
may  be  given,  in  equal  shares,  to  husband  and  wife,  and 
may  lawfully  be  directed  to  be  divided  between  them 
equally  and  to  the  heirs  of  their  respective  bodies.  It 
is  true  the  husband  would  take  the  rents  of  the  wife's 
estate  during  their  joint  lives,  as  he  would  if  an  estate 
were  devised  to  her  in  fee  simple,  but  this  does  not  pre- 
vent his  taking  his  share  in  severalty  (&). 

What  reason  is  there  for  applying  the  rule  which 
relates  to  a  joint  estate  to  a  case  where  the  gift  is 
between  them  as  tenants  in  common  ? 

Can  any  thing  be  stronger  than  the  words   in  this 
case : — the  income  is  to  be  paid  and  divided  equally 
between  them,  "during  their  lives  and  the  life  of  the 
survivor  of  them,"  that  is  until  the  decease  of  the  sur- 
vivor 
(fl)  2  Prat.  Abttr.  41.  (6)  Ih.  39—57. 

D  d2 
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vivor  of  the  four  persons.  But  why  then  is  it  not  to  be 
divided  between  the  four  during  their  joint  lives  and 
during  the  life  of  the  survivor.  It  is  not  given  over 
until  after  the  death  of  those  four  persons,  for  the  tes- 
tator says,  "  and  after  the  death  of  the  survivor  of  them, 
upon  trust,  to  call  in  all  the  said  principal  trust  moneys 
and  pay  and  divide  the  same  equally  between  ''the 
children.*' 

Suppose  the  testator  had  said  ''unto  and  equally 
between"  the  four  following  persons,  naming  them,  what 
rule  of  law  would  prevent  the  wife  taking  one-fourth, 
in  the  same  way  as  she  would  have  done  if  he  had 
given  one-fourth  to  Wm.  Shilston,  one-fourth  to  Jane 
Shihton,  one-fourth  to  Mary  Marchant,  and  one-fourth 
to  Sarah  Shilston?  In  my  opinion  he  has  said  so  in 
plain  and  grammatical  language. 

I  know  of  no  rule  of  law  which  prevents  my  in- 
terpreting this  will  according  to  the  plain  grammatical 
meaning  of  the  words ;  and  I  am  of  opinion,  that  the 
income  is  divisible  between  the  legatees  in  fourths  until 
the  death  of  the  survivor  of  those  four  persons,  and  that 
then  the  capital  will  be  payable  to  the  children. 


CASES  IN  CHANCERY. 


BIRKBECK  V.  PAGET. 

Jufy  18,  22. 

"DY  articles  of  agreement  dated  the  12th  of  January,  A  demise  of 

-'^     1861,  the  Defendant  Mr.  Paget,  in  consideration  righ"f  eport- 

of  60Z.,  granted  and  demised  unto  Mr.  Coles  and  Mr.  ing  over  a  farm 
^  ,    .  s     .   .  1         •  does  not  jua- 

Strange,  **  their  executors,  admmistrators  and  assigns,  ufy  the  leasee 

all  that  the  full  and  exclusive  right  and  liberty  for  them,  ^"^  *"™"S  °"* 

o  ''  '  on  it  eame  not 

Charles  Jenkin  Coles  and  William  Strange,  and  each  bred  uiereon 

of  them,  their  and  each  of  their  executors,  administrators  ^^y,^  ^s^b^ 

and  assigns,  and  their  and  his  friends  and  associates,  also,  that  in 

and  others  (with  their  and  his  permission)  gamekeepers,  the  lessor  is 

servants  and  attendants,  to  hunt,  course,  fowl,  shoot  iu«tlfi«*  Ip 

.  .    '  '  „        ,  keeping  down 

and  otherwise  sport  m,  upon  and  over  all  and  every  the  excess. 

the  farm,  lands  and  premises  of  him  John  Paget,  called 
or  known  by  the  name  of  South  Park  Farm,**  contain- 
ing 504  acres  and  situate,  8cc.  "  as  often  as  they  Charles 
Jenkin  Coles  and  William  Strange  or  either  of  them 
should  think  fit ;  and  the  game,  fowl,  rabbits  and  other 
things  there  killed  and  taken  to  have,  take  and  carry 
away,  to  and  for  his  and  their  own  use,  with  full  and 
free  liberty  of  ingress,  egress  and  regress  to  and  from 
the  said  farm  and  lands  for  the  purposes  aforesaid," 
they  ^*  doing  no  wilful  hurt  or  damage  to  the  grain 
or  other  produce  of  John  Paget,"  together  with  a 
cottage,  &c.  used  as  a  kennel,  to  hold  until  the  1st  of 
March,  1862. 

And  it  was  thereby  provided  and  agreed,  that  if  Coles 
and  Strange,  **  their  executors,  administrators  or  assigns*' 
should  give  Paget  notice  of  their  desire  to  have  a  lease  of 
the  rights  and  privileges  and  premises  thereby  granted,  for 
any  further  term  not  exceeding  seven  years,  to  be  com- 
puted 
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puted  from  the  Ist  day  of  March^  1862^  Paget  would 
make  and  deliver  to  them  a  good  and  valid  demise 
thereof  at  the  yearly  rent  of  50/.^  and  subject  in  all 
respects  to  similar  covenants,  except  the  covenant  for 
renewal. 

On  the  19th  day  of  February,  1861,  Mr.  Coles  and 
Mr.  if/ran^e  assigned  their  interest  in  this  lease  to  the 
Plaintiff  Mr.  Birkbeck,  who,  in  February,  1862,  gave 
Mr.  Paget  notice  of  his  desire  to  have  a  lease  for  the. 
term  of  seven  years,  from  the  Ist  day  of  March,  1862. 

The  Defendant  Mr.  Paget  having  resisted  this,  Mr. 
Birkbeck,  together  with  Mr.  Coles  and  Mr.  Strange, 
filed  this  bill,  in  April,  1862,  against  Mr.  Paget,  pray- 
ing a  specific  performance  of  the  agreement,  by  the 
grant  of  the  lease,  and  for  an  injunction  to  restrain  an 
ejectment,  and  also  to  restrain  the  Defendant,  his 
servants  and  agents,  from  destroying  or  permitting  to  be 
destroyed  any  game  upon  the  farm,  lands  and  premises. 

The  defence  was,  that  there  had  been  a  parol  agree- 
ment, that  the  lessees  would  not  allow  any  hunting  on 
the  land,  but  this  the  Court  held  could  not  be  sustained. 
Secondly,  the  Defendant  alleged,  that  the  Plaintiff 
Birkbeck  had  occasioned  great  damage  by  turning  out 
and  driving  from  another  farm  rabbits,  and  by  breed- 
ing and  turning  out  pheasants  on  his  farm,  by  which 
means  the  Defendant's  crops  had  been  destroyed. 

Mr.  Selwyn,  Mr.  Bonyman  and  Mr.  Piggott  for  the 
Plaintiffs. 

Mr.  Cole  and  Mr.  Hallett,  for  the  Defendant,  cited — 

Myers 
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Myers  v.  Watson  (a)]  Viscount  Clermont  v.  Tas^ 
burgh  {b)\  The  Marquis  of  Townshend  v.  Stangroom{c); 
Wedgwood  v.  Adams  {d) ;  Haywood  v.  Cope  («). 

The  Master  of  the  Rolls. 

I  will  read  the  evidence  before  hearing  a  reply.  I 
do  not  see  any  power  in  the  agreement  to  breed  and 
turn  out  game  on  the  Defendant's  farm ;  but  the  Plain- 
tiffs will  have  an  opportunity  of  undertaking  not  to  turn 
out  game  bred  by,  what  may  be  called,  artificial  means. 


The  Master  of  the  Rolls  (after  examining  the      July  22. 
evidence  on  the  first  pointy  which  he  decided  in  favor 
of  the  Plaintiff,  proceeded  as  follows): — 

There  is  another  part  of  the  case,  upon  which  there 
is  a  great  deal  of  evidence,  namely,  as  to  the  damage 
done  on  the  farm  by  Mr.  BirhbecKs  turning  out  rabbits, 
and  by  breeding  an  excessive  number  of  pheasants  and 
game.  I  find  it  impossible  to  ascertain,  from  the  evidence, 
the  extent  to  which  this  exists,  though  I  think  it  exists  to 
some  extent.  I  see  nothing  in  the  agreement  to  justify 
this  course,  and  therefore,  in  making  a  decree  for  specific 
performance,  I  shall  require  the  Plaintiffs  to  give  an 
undertaking  (which  I  understood  Mr.  Selwyn  consented 
to  do),  not  to  breed  and  turn  out  on  the  farm  rabbits 
and  pheasants  bred  on  other  lands.  That  will  enable 
the  Defendant  to  apply  for  an  injunction  without  filing 
a  bill  for  that  purpose.     I  shall  reserve  liberty  to  apply, 

and 

(a)  1  Sim.  {N.  S.)  523.  (J)  6  Beav.  600. 

(6)  1  Jac.  4-  W.  112.  (c)  25  Beav.  140. 

(c)  6  Vet.  328. 
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1862.  ^^^  I  ^b^U  then  be  enabled  to  determine  the  question, 
without  putting  the  Defendant  to  an  action  in  respect 
to  the  damage  done. 

I  think  the  Plaintiff  is  entitled-  to  the  relief  he  asks 
generally.  But  as  to  the  injunction  against  destroying 
game,  I  have  great  difficulty,  on  the  evidence,  in  granting 
it  in  the  terms  in  which  it  is  prayed.  If  the  fact  be, 
which  on  the  evidence  I  do  not  think  I  am  able  to 
ascertain,  that  the  Plaintiff  has  turned  out  a  large 
quantity  of  rabbits  and  pheasants,  so  as  very  seriously 
to  injure  the  Defendant's  crops,  1  am  not  at  all  clear 
that  he  would  not  be  justiBed  in  keeping  down  the 
excess.  I  think  1  could  not  prevent  the  Defendant 
from  reasonably  exercising  the  right  of  keeping  down 
any  excess  of  rabbits  that  have  been  brought  on  his 
farm,  but  that  is  not  a  question  which  I  can  determine, 
it  must  be  settled  by  an  action  at  law,  after  the  lease 
has  been  executed,  in  which  action  it  may  be  determined 
whether  there  has  been  any  improper  killing  of  the  game 
by  the  Defendant,  or  whether  it  has  only  been  done  in 
keeping  down  that  which  it  was  improper  on  the  part 
of  the  Plaintiff  to  introduce  on  the  farm. 

There  must  be  a  decree  for  specific  performance  and 
an  injunction  to  restrain  the  ejectment,  with  liberty  to 
apply. 


CASES  IN  CHANCERY. 


THE  EARL  OF  MALMESBURY  v.  THE 
COUNTESS  OF  MALMESBURY. 

PHILLIPSON  V.  TURNER.  My  23,  24, 

26. 

T7ISC0UNT  FITZHARRIS,  now  James  Howard,  A  power  of 

~       the  present  Earl  of  Malmesbury,  married  in  1830,  c^^^  ^ 

in  the  lifetime  of  his  father  James  Edward,  late  Earl  gi^en  to  the 

of  Malmesbury.    On  that  occasion,  a  settlement  was  exe-  settlement,  at 

cuted,  dated  the  8th  o{  April,  1830,  whereby  the  family  ^«  '^JJ^*^^ 

estates  were  settled  on  the  late  Earl  for  his  life,  with  the  time  being 

remainder  to  the  present  Earl   for  his  life,  with   re-  fr^jJJid  ^id 

mainder  to  the  first  and  other   sons  of  the  present  inheritance  of 

Earl  in  tail  male,  with  remainder  to  his  brother  Edward  &c."Hc^hat 

A.  J.  Harris  for  life,  with  remainder  to  his  first  and  wading  the 

word  "  and 
other  sons  in  tail,  with  divers  remainders  over^  and  with  conjunctiTely, 

an  ultimate  limitation  to  the  use  of  the  present  Earl  *he  power 

^  could  not  be 

in  fee.  exercised  at 

the  request  of  a 
tenant  for  life 
The  settlement  contained  the  usual  powers  of  jointuring  vl\o  (subject 

and  for  raising  portions  for  younger  children,  and  it  limitations) 

also  contained  powers  of  leasing  (see  post,  p.  414).  ^^  ^^^  **'^" 
rwii  ,  .  .       1  .  i.       1     raateremain- 

The  settlement  also  contained  certam  powers  of  sale  der  in  fee. 

and  exchange,  which  were  as  follows : —  Aauhe  word 

"  Provided  always,  and  it  is  hereby  further  agreed  "*^^'^°j'^ 
and  declared,  by  and  amongst  all  and  every  of  the  said  disjunctively 
parties  to  these  presents,  that  it  shall  be  lawful  for  the  **p<J*^*er  of 
said  Henry  John  Viscount  Palmerston  and   William  wle  in  a  set- 
Bowles  (the  trustees)  and  the  survivor  of  them,  and  the  tified,  on  proof 

executors  or  administrators  of  such  survivor,  at  any  *^*^i*  ^"  "o* 

,    ^  conformable 

time  with  the  con- 
tract 
As  to  the  necessity  of  a  re-conveyance  in  cases  of  rectification  of  a  settlement,  and 
as  to  its  retrospective  operation.    Form  of  decree  in  such  a  case. 
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1862.       time  or  times  after  the  solemnization  of  the  said  intended 
''^^^^^^      marriage,  at  the  request  and  by  the  direction  of  the  said 
9^  James  Edward  Earl  of  JMalmesbury,  signified  by  writing 

Malm£8burt.  under  his  hand  and  seal,  and  after  his  decease,  then  at  the 
"''"^^  request  and  by  the  direction  of  the  person  who,  for  the 
TuftXEft.  time  being,  shall,  under  or  by  virtue  of  the  limitations 
hereinbefore  contained,  be  seised  of  the  freehold  and  in- 
heritance  of  the  saidmanors,  hereditaments  and  premises 
hereinbefore  limited  in  use  to  the  said  James  Edward 
Earl  of  Malmesbvry  during  his  life  as  aforesaid,  or  any 
part  thereof  (if  such  person  shall  be  of  full  age,  or  if  not, 
then  at  the  request  and  by  the  direction  of  his  guardian 
or  guardians,  signified  by  writing  under  his  or  their 
hand  and  seal  or  hands  and  seals  respectively),  to  sell 
or  to  convey  in  exchange,  for  or  in  lieu  of  other  here- 
ditaments," &c.,  all  or  any  part  of  the  said  hereditaments 
and  premises  hereinbefore  granted  and  released,  ''for 
such  price  or  prices  in  money,  or  for  such  equivalent  or 
recompense  in  manors,  messuages,  lands,  tenements  or 
hereditaments,  as  to  them  the  said  Henry  John  Viscount 
Palmerston  and  William  Bowles,'*  &c.,  shall  seem  reason- 
able. For  eflfecting  these  purposes,  the  trustees  were  to 
have  power  to  revoke  the  uses  of  the  settlement  and  to 
appoint  new  uses,  and  to  give  receipts  for  the  purchase 
money. 

The  settlement  then  proceeded,  that  the  trustees 
''  shall,  with  all  convenient  speed  after  the  receipt  of 
any  such  moneys,  at  the  request  and  by  the  direction 
of  the  said  James  Edward  Earl  of  Malmesburt/,  or,  if  he 
shall  be  dead,  at  the  request  and  by  the  direction  of  the 
person  who,  for  the  time  being,  would  be  entitled  to 
the  rents,  issues  and  profits  of  the  hereditaments  herein- 
after directed  to  be  purchased,  if  the  same  were  pur- 
chased and  settled  as  hereinafter  is  mentioned,  or  of  the 

guardian 
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guardian  or  guardians  of  such  person  if  he  shall  be  a       1862. 
minor/'  lay  out  and  invest  the  same  in  the  purchase 
of  hereditaments  to  be  settled  to  the  same  uses. 


MAI.MKiBUET 

V. 

Malmubdet. 
Puixirsoir 


The  late  Earl  died  in  1841,  the  present  Earl  had  no 
issue,  and  the  existing  limitations  were,  to  the  present      Tuembr. 
Earl  for  life,  with  remainder  to  Edward  Alfred  John 
Harris  for  life,  with  remainder  to  Edward  James  Harris 
his  eldest  son  (an  infant)  in  tail,  with  remainders  over. 

In  «/tt/y,  1861,  the  present  Earl  on  behalf  of  himself 
and  the  trustees,  contracted  with  Mr.  Turner^  for  the 
sale  to  him,  for  14,200/.,  of  a  cottage  and  grounds,  part 
of  the  hereditaments  which  were  subject  to  the  uses  of 
the  settlement.  The  14,200/.  was  in  Court  to  the  credit 
of  a  cause  entitled  " PhUipson  v.  Turner ^^  and  was 
subject  to  a  trust  for  investment  in  land,  with  the  ap- 
probation of  this  Court. 

The  title  (which  had  previously  been  the  subject  of 
discussion  between  some  very  eminent  conveyancers), 
having  been  submitted  to  the  Court,  the  question  whether 
the  power  of  sale  and  exchange  was  exercisable  at  the 
request  of  the  present  Earl  was  submitted  to  the  con- 
sideration of  the  Master  of  the  Rolls  in  chambers,  who 
was  not  satisfied  that  it  was,  and  he  expressed  his 
opinion  thereon  as  follows : — 

The  Mastbr  of  the  Rolls. 

This  question  arises  on  the  construction  of  the  power 
of  sale  and  exchange  contained  in  Lord  Malmeshwnfs 
marriage  settlement,  which  is  vested  in  the  trustees,  and 
which  is  to  this  eifect: — ''It  shall  be  lawful  for  the 
trustees  (at  the  request  and  by  the  direction  of  the  said 
Jamts  Edward  Earl  of  Malmeshury^  signified  by  writing 

under 
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1862.       under  his  hand  and  seal,  and  after  his  decease  then  at 

^'^^'*^^      the  request  and  by  the  direction  of  the  person  who  for 

Malm »BUKT  ^j^^  ^j^^  being  shall  under  or  by  virtue  of  the  limitations 

Malmbsburt.  hereinbefore  contained  be  seised  of  the  freehold  and 

Phillipion    inheritance  of  the  said  manors,  hereditaments  and  pre- 

TuRNEH.      mises/'  to  sell  and  exchange. 

The  power  of  sale,  therefore,  after  the  death  of  the 
late  Earl,  is  limited  to  the  trustees,  to  be  exercised  at 
the  request  and  by  the  direction  of  the  person  for  the 
time  being  *' seised  of  the  freehold  and  inheritance." 
The  present  Earl  is  seised  of  an  estate  for  life  in  pos- 
session of  the  settled  property,  and  is  also  seised  of  an 
estate  in  fee  simple  in  remainder  in  the  same  property, 
but  subject  to  several  prior  estates  therein,  including 
estates  in  tail,  either  now  in  esse  or  which  in  all  proba- 
bility will  arise. 

The  question  is,  will  the  request  and  direction  of  the 
present  Earl  be  sufficient  to  enable  the  trustees  to 
exercise  this  power  of  sale?  If  the  word  ''  and"  is  to 
be  used  conjunctively,  it  is,  in  my  opinion,  clear,  that 
the  power  cannot  now  be  exercised.  I  entertain  no 
doubt  that  the  proper  construction  of  this  clause  is, 
that  the  request  and  direction  to  sell  must  proceed  from 
a  person  seised  in  possession  of  the  freehold  and  in- 
heritance. It  would  be  contrary  to  every  principle  of  con- 
struction to  hold,  that  a  remote  remainderman  in  tail, 
who  probably  would  never  enjoy  the  property,  could 
make  the  trustees  exercise  this  power,  against  the  will  and 
contrary  to  the  wish  of  the  tenant  for  life  in  possession 
of  the  rents  of  the  property.  If  the  words  ''  in  pos- 
session" meant,  as  I  am  of  opinion  that  they  must  be 
considered,  as  applying  to  the  person  for  the  time  being 
seised  of  the  freehold,  it  is  obvious  that  the  same  words 
"  in  possession"  must  also  apply  to  the  "  inheritance," 

of 
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Phillipson 

V. 
TURNBB. 


of  which  the  same  person  must  also  be  seised.     It        1862. 

would  be  beyond  measure  anomalous,  and  contrary  to      ''-*^-^*^ 

every  rule  of  construction,  to  hold  that  of  the  words  ^^ 

"seised   of  the  freehold   and   inheritance/'   the  word  Malmesburt, 

seised  must  mean  seised  in  possession  of  the  freehold, 

but  does  not  mean  that  when  applied  to  the  inheritance. 

So,  therefore,  it  is  clear,   that  the  person  who  is  to 

direct  the  trustees  to  sell  must  be  seised  of  the  freehold 

and  inheritance  in  the  same  manner,  and  as  it  is  also 

clear,  that  this  authority  to  set  the  trustees  in  motion 

was  not  given  to  a  remote  remainderman,  who  might 

never  acquire  any  interest  in  the  property,  it  follows, 

that  if  the  word  ''  and"  is  to  be  used  conjunctively,  the 

person  who  is  to  request  and  direct  the  trustees  to  sell 

must  be  seised  in  possession  of  both  the  freehold  and 

inheritance,  and  that  the  present  Earl  does  not  fulfil 

that  condition,  and  that  the  trustees  would  not  be  able, 

at  his  request,  to  exercise  the  power. 


The  real  and  difficult  question  in  this  clause  in  the 
settlement  is,  whether  the  word  ''and"  can  be  read 
disjunctively  or  distributively,  in  other  words,  whether 
the  word  ''or"  can  be  substituted  for  it.  This  is  a 
question  of  construction  to  be  determined  from  a  con- 
sideration of  the  clause  itself,  taken  in  conjunction  with 
the  whole  of  the  rest  of  the  settlement.  The  instruc- 
tions to  counsel  to  prepare  the  deed,  and  the  other  sug- 
gestions contained  in  the  written  argument  handed  to 
me  as  to  the  intentions  of  the  parties  to  the  settlement, 
except  as  these  intentions  appear  on  the  face  of  the  settle- 
ment itself,  cannot  be  regarded.  They  might  be  material 
if  this  were  a  suit  instituted  to  reform  the  settlement 
itself,  but,  on  the  question  of  construction,  I  can  only 
look  at  the  deed  itself.  Looking  at  the  deed  itself, 
after  the  most  careful  consideration  I  have  been  able  to 
give  it,  I  am  unable  to  come  to  the  conclusion  that  the 

word 
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1862.       ^^^^  "and"  ought  to  be  read  "or,"  or  that  any  such 

^-^^y^^      alteration  is  necessary  to  give  effect  to  what  appears  to 

MALME8BURT  y^^^^  ^^^^  ^^^  intcntion  of  the  parties  to  the  deed,  so 

Malvesburt.  far  as  that  intention  can  be  gathered  from  the  face  of 

Pbillipbok    the  instrument  itself. 


V. 
TORVBB. 


The  usual  motives  which  induce  the  Court  to  sub- 
stitute "  or"  for  "  and,"  in  clauses  of  this  character,  do 
not  appear  to  me  to  apply  in  this  case.  The  decisions 
all  lay  down,  that  in  the  construction  of  powers  the 
words  must  be  held  strictly  to  their  meaning,  if  they 
have  one,  unless  such  meaning  be  repugnant  to  the 
sense  of  the  contract,  or  to  the  scope  and  effect  of  the 
whole  instrument. 


The  first  consideration  which  presents  itself  here  is, 
whether  these  words  have  a  meaning  as  they  stand  in 
the  clause,  and  secondly,  whether  that  meaning  be 
repugnant  to  the  sense  of  the  context  or  to  the  scope  of 
the  instrument  It  is  certain,  that  taking  the  word 
"and  "  in  a  conjunctive  sense,  these  words  have  a  dis- 
tinct meaning.  It  is  true  that  it  is  a  very  unusual  form 
of  power  of  sale  and  exchange,  to  confine  it  to  cases, 
where  the  request  for  that  purpose  is  made  by  the 
tenant  in  tail  in  possession,  who  may,  at  any  time,  bar 
the  entail  and  acquire  the  fee  simple  in  the  whole 
property ;  and,  usually,  such  powers  are  conferred  upon 
trustees,  to  be  exercised  at  the  request  of  any  person 
who  has  an  estate  for  life  in  the  premises,  and  who 
without  such  power,  could  not  effect  any  sale  or  ex- 
change. It  is  no  doubt  true,  therefore,  that  such  a 
power  is  more  appropriate  to  a  tenancy  for  life,  but  it  is 
equally  true,  that  such  a  power  may  be  of  great  use  if 
applied  to  a  tenancy  in  tail,  and  indeed  if  the  tenant  in 
tail  do  not  wish  to  bar  the  entail,  may  enable  him  to 
dispense  with  the  necessity  of  doing  so.    Independently 

of 
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of  the  consideration  that  this  power  is  more  appropriate  1862. 
to  a  tenancy  for  life  than  a  tenancy  in  tail,  the  words  ''-*^-^*^ 
have  a  better  grammatical  meaning  as  theystand,  than  i,. 

if  "and  "  be  converted  into  "  or."    The  word  freehold,  Malmimurt. 
standing  alone,  necessarily  includes  the  *'  inheritance,"    "^^^^j^^o" 
and  would  alone  be  sufficient  to  include  every  one  that      Turmke. 
could  be  intended.    The  words  "  freehold  and  inherit- 
ance," form  a  common  legal  expression,  though  some* 
what  redundant,  to  express  an  estate  tail.     By  convert- 
ing the  word  "and"   into   "or,"  the  inheritance  is 
treated  as  something  distinct  from  or  at  variance  with 
the  freehold. 

It  has  been  suggested  to  me,  that  the  knowledge  of 
the  intention  of  the  parties,  as  distinct  from  the  in* 
strument,  and  the  acquaintance  with  the  forms  com- 
monly used  by  Mr.  BeniUy  (the  gentleman  who  pre- 
pared this  draft),  shew  a  reasonable  probability  that 
some  words  here  were  unintentionally  omitted,  which 
would  satisfactorily  dispose  of  the  question.  That 
suggestion  I  am  unable  to  entertain;  and  if  I  were  asked 
to  reform  the  settlement,  those  considerations  might  be 
material,  but  as  this  case  comes  before  me,  all  I  can  do 
is,  to  look  at  the  contents  of  the  deed  and  the  situation 
of  the  parties  to  it  at  the  time  of  its  execution. 

I  cannot,  therefore,  for  the  reasons  I  have  stated, 
come  to  the  conclusion  that  the  word  "  and"  ought  to 
be  read  "  or,"  if  my  attention  be  confined  to  the  clause 
itself  creating  the  power. 

I  turn  then  to  the  rest  of  the  deed,  to  see  whether 
the  words,  as  they  stand,  are  inconsistent  with  the  whole 
scope  and  effect  of  the  instrument.  I  regret  to  say  that 
this  examination,  instead  of  inducing  me  to  come  to 

the 


414  CASES  IN  CHANCERY. 

1862.  the  conclusion  pressed  upon  me,  rather  induces  me  to 
adopt  the  present  reading  '*  and  "  instead  of  converting 
it  into  the  word  "  or." 


Malmesburt 

V. 

Malmesburt. 


Phillipbon  There  is  a  marked  difference  shewn,  in  this  settle- 
Turner.  ment^  between  the  powers  conferred  on  the  persons  who 
will  be  interested  in  the  estate  for  life  and  those  who 
have  an  estate  of  inheritance  in  it.  This  is  particularly 
shewn  in  the  instance  of  two  powers,  which  are  to  be 
found  in  this  settlement  immediately  preceding  the 
power  now  under  consideration.  One  of  these  enables 
the  granting  of  leases  for  terms  of  years  of  any  part 
of  the  property,  the  other  enables  the  granting  of 
leases  for  lives  of  such  parts  of  the  property  as  have 
been  usually  leased  for  lives,  reserving  the  accustomed 
or  a  greater  rent  Both  the  clauses  creating  these 
powers  are  in  the  same  form,  which  is  this : — They 
authorize  the  late  Earl,  the  present  Earl,  and  so  on, 
specifying  by  name  all  the  persons  who  can  by  pos- 
sibility become  tenants  for  life  under  the  settlement,  as 
and  when,  under  the  limitations  therein  contained,  they 
shall  be  in  the  actual  possession  of  the  rents  and  profits 
of  the  property  settled,  or  any  part  thereof,  and  the 
said  trustees  by  name,  during  the  minority  of  any  per- 
son who,  under  and  by  virtue  of  the  limitations  therein 
contained,  shall  be  entitled  to  the  *'  freehold  and  in- 
heritance" of  the  said  hereditaments  or  any  part  thereof, 
by  deed,  &c.,  to  grant  such  leases  as  I  have  before 
mentioned. 

I  find  that  immediately  following  these  clauses  is  the 
clause  containing  the  powers  of  sale  and  exchange  given 
to  the  trustees.  This  is  quite  different,  it  does  not 
authorize  the  trustees  to  exercise  this  power  at  the 
request  and  by  the  direction  of  the  late  Earl  of  MqlmeS" 
bury,  the  present  Earl,  and  so  on,  through  every  one  of 

the 
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the  tenants  for  life  of  the  estate,  following  the  form 

previously  adopted,  but  it  authorizes  the  trustees  to  do 

so,  simply  at  the  request  and  by  the  direction  of  the 

person  who,  for  the  time  being,  shall,  under  or  by  virtue  Mai-mebbukt, 

of  the  limitations  hereinbefore  contained,  be  seised  of      "»»'""o» 

the  "  freehold  and  inheritance  of  the  said  heredita-      Tvb.»em. 

ments,"  &c. 

It  is  to  be  remarked,  therefore,  that  where  the  settlors 
were  determined  to  give  the  power  of  leasing  exercisable 
by  the  tenants  for  life  of  the  property,  they  did  not  do 
so  by  any  general  words,  such  as  ^'  at  the  request  of 
the  persons  for  the  time  being  entitled  to  the  freehold ;" 
but  in  order,  possibly,  to  avoid  any  question,  if  any  could 
have  arisen,  through  the  acquisition  by  a  stranger  of 
freehold  interests  in  the  property,  under  the  power  of 
leasing  the  estate  for  lives,  they  thought  fit  to  specify 
the  names  of  the  persons  who  could  become  tenants  for 
life,  and  by  whom  alone  these  powers  could  be  executed, 
until  an  estate  in  inheritance  in  possession  arose  in  the 
property. 

The  case,  therefore,  stands  thus:— There  are  three 
consecutive  clauses* 

1.  Giving  a  power  to  lease  for  terms  of  years. 

2.  Giving  a  power  to  lease  for  lives  accustomed  por- 
tions of  the  property. 

3.  Giving  a  power  to  sell  and  exchange. 

All  these  three  powers  use  the  words  persons  "  seised 
of  the  freehold  and  inheritance."  In  the  two  first 
clauses,   the  words  are  indisputably   to  be  read   un- 

VOL.  XXXI — III.  K  K  changed. 
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1862.  changed,  keeping  the  word  "and"  as  it  stands.  On 
what  principle  can  I  alter  the  word  in  the  third  clause, 
where  it  has  a  distinct  and  definite  meaning  ? 


Malmbsburt 

V. 

Malicesburt. 
Pbillipson 

V. 


I  think  that,  according  to  the  frame  of  the  clauses  of 
Turner,  the  settlement  as  it  stands,  if  it  had  been  intended  that 
the  powers  of  sale  and  exchange  should  be  exercised  at 
the  request  of  a  tenant  for  life  in  possession,  the  names 
of  all  the  possible  tenants  for  life  under  the  limitations 
of  the  settlement  would  have  been  repeated  here,  as  in 
the  formei:  clauses,  and  that  the  trustees  would  have 
been  empowered  to  sell  or  exchange,  at  the  request  of 
the  late  Earl,  the  present  Earl  and  so  on,  or  of  the 
persons  seised  of  the  freehold  and  inheritance  of  the 
hereditaments,  &c.,  and  that  the  omission,  if  any  there 
has  been,  is  of  the  repetition  of  the  names  of  these 
persons.  However  that  may  be,  as  the  clauses  stand, 
I  am  of  opinion,  that  the  power  of  sale  and  exchange 
is  not  exerciseable  by  the  trustees  at  the  request  and  by 
the  direction  of  the  tenant  for  life. 

Even  if  I  felt  more  doubt  on  this  point,  I  certainly 
could  not  compel  a  purchaser  to  take  a  title  under  a 
power  so  exercised,  which  raises  a  question  which,  if  at 
all,  will  have  to  be  decided  many  years  hence,  when 
some  tenant  in  tail  may  attain  his  majority  and  find 
that,  from  some  accidental  circumstances,  the  value  of 
the  property  has  greatly  augmented  since  the  alienation 
of  it  by  the  trustees,  at  the  request  of  the  tenant  for 
life  for  the  time  being. 


In  consequence  of  this  opinion,  the  present  Earl  of 
Malmesbury  filed  his  bill  in  1862  against  the  Countess 
of  Malmesbtiry,  the  trustees  of  the    settlement  and 

JEdtff. 
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URT 
V. 

Malmesburt. 

Phillipion 

o. 

Turner. 


Edw.  A,  J,  Harris  and  his  infant  son,  stating  that  the  1862 
"  statement  and  proposals"  for  the  settlement  expressly  ^  ^'^^'^^ 
provided,  that  the  settlement  should  contain  **  the  usual 
powers  of  sale  and  exchange  and  for  appointment  of 
new  trustees  and  their  indemnity.*'  That  the  settlement 
ought  to  have  been  so  framed,  as  that  the  said  power  of 
sale  and  exchange  should  be  clearly  exerciseable,  at  the 
request  and  by  the  direction  of  the  persons,  who,  for 
the  time  being,  should,  under  or  by  virtue  of  the  limi- 
tations thereof,  be  tenant  for  life  in  possession  of  the 
manors,  &c.,  and  that  the  settlement  was  at  "variance 
with  the  contract  between  the  parties.  The  Plaintiff 
submitted  that  the  words,  **  freehold  and  inheritance,*' 
in  such  power  ought  to  have  been  written  "  freehold  or 
inheritance,"  and  that  such  settlement  ought  to  be  re* 
formed  accordingly. 


The  bill  prayed  a  declaration  that  the  settlement  was 
not  conformable  to  the  contract  between  the  parties,  as 
regarded  the  power  of  sale,  and  that  it  ought  to  have 
been  made  exercisable  at  the  request  of  the  person 
seised  of  the  freehold  "or"  inheritance  of  the  heredi- 
taments, and  that  all  parties  might  execute  such  con- 
veyances as  were  necessary  for  rectifying  the  settle- 
ment. 

It  appeared  that  the  power  of  sale  and  exchange  had 
been  acted  on  in  1846,  and,  subsequently,  by  exchanges, 
sales,  and  by  the  re-investment  of  the  purchase-moneys 
in  land,  which  had  been  conveyed  to  the  uses  of  the 
settlement. 


A  question,  therefore,  arose,  whether  the  rectification 
of  the  settlement  would  render  valid  those  prior  trans- 
actions ;  and,  secondly,  whether  a  reconveyance  of  the 
legal  estate  was  necessary.     As  to  this  latter  point,  the 
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1862.        opinion  of  the  Lords  Justices  in  Clark  v.  Malpa8(a) 

'^'^^'^^      was  cited. 
Malmesburt 

V. 

Malmesburt.      Mr.  Selwtfn  and  Mr.  C.  HaU  for  the  Plaintiff. 

PllILLIPSON 
V. 

Turner.  Mr.  Freeling  for  the  Defendants. 


The  Mabtbb  of  the  Rolls. 

July  24.  I  think  there  was  a  blunder  in  drawing  the  settle- 

menty  and  that  it  must  be  rectified,  by  introducing 
into  the  power  the  words  ''  tenant  for  life ;"  and  that, 
in  my  opinion,  will  operate  from  the  date  of  the  settle- 
ment, and  will  make  valid  all  the  leases,  &c.  already 
granted. 

I  have  no  objection  to  any  conveyance  being  executed 
which  the  parties  may  think  fit ;  but  I  think  that  after 
this  rectification,  a  Court  of  Law  will  treat  the  settle- 
ment as  in  that  form  from  the  earliest  period.  That 
was  the  intention  of  the  parties,  and  the  Court  declares 
that  the  deed  must  stand  according  to  what  was  their 
intention. 


The  Master  of  the  Rollb. 

My  26.  My  respect  for  the  opinion  of  the  Lords  Justices  has 

made  me  think  fully  on  the  point  as  to  a  reconveyance. 
I  think,  that  as  this  is  a  case  of  rectification,  you  will 
not  get  the  legal  estate  without  a  reconveyance. 


After 


(a)  Ante,  p.  88,  note;  31  L.  J.  (2^.  5.)  Ch.  ( 
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After  much  consideration,  but,  as  I  believe,  without        1862. 


further  reference  to  the  Court,  the  decree  was  ultimately 
drawn  up  in  the  following  form  : — 

Abstract  of  Decreb. 

Declare,  that  the  settlement  is  not  conformable  to  the  contract  be- 
tween the  parties,  so  far  as  the  power  of  sal«  and  exchange  therein 
contained  is  made  exerciaeable  "  at  the  request,"  &c.,  &c.,  and  that 
such  power  of  sale  and  exchange  ought  to  have  been  framed  by  the 
insertion,  in  the  7th  line  of  the  14th  skin  of  the  same  indenture  im- 
mediately afler  the  words  "  at  the  request  and  by  the  direction,"  of 
the  words  following: — **  of  James  Howard  Viscount  FUzharris,  Edward 
Alfred  John  HarrU  and  Charles  Amtfund  Harris  respectively,  from 
time  to  time  during  their  respective  natural  lives,  as  and  when  they 
respectively  shall,  under  and  by  virtue  of  the  limitations  hereinbefore 
contained,  be  in  the  actual  possession  or  entitled  to  the  rents,  issues 
and  profits  of  the  said  manors  and  hereditaments  hereinbefore  limited 
in  use  to  the  said  James  Edward  Earl  of  Malmesbury  for  his  life,  such 
request  and  direction  to  be  signified  by  writing  under  their  respective 
hands  and  seals ;  and  if  and  when  there  shall  not  be  any  such  tenant 
for  life,  at  the  request  and  by  the  direction."  And  tiiat  such  indenture 
ought  to  be  construed  and  take  effect  as  if  the  same  had  been  so 
framed. 

Order  a  copy  of  thoi  decree  be  indorsed  on  the  said  indenture. 

Let  al)  proper  parties  execute  and  do  such  conveyances  and  acts  as 
may  be  necessary  and  as  the  Judge  shall  approve,  for  the  purpose  of 
piving  legal  effect  to  the  above  declaration,  and  for  creating  in  the 
hereditaments  comprised  in  the  said  ui  denture,  or  devised  by  the  will 
of  the  said  late  Earl  to  the  uses  of  the  said  indenture,  or  received  in 
exchange  by  the  trustees  of  the  said  power  of  sale  and  exchange,  and 
of  which  no  conveyance  by  way  of  sale  or  exchange  has  been  exer- 
cised, by  the  trustees,  of  the  said  power  of  sale  and  exchange  in  the 
intended  execution  of  the  said  power  of  sale  and  exchange,  a  power  of 
sale  and  exchange  conformable  to  the  aforesaid  declaration,  and  for 
giving  effect  to  such  sales  and  exchanges  as  have  already  been  made 
and  completed  of  any  hereditaments  comprised  in  or  subject  to  the 
uses  of  the  said  indenture,  in  intended  execution  of  the  power  of  sale 
and  exchange  contained  in  such  indenture. 

DeclaTe,  the  infant  Defendant  a  trustee,  and  appoint  it.  A.  N.  in 
his  place  to  execute  or  concur  in  executing  such  conveyances  as  the 
Judge  shall  approve  and  direct. 


Malmesburt 

V, 

Malmbsburt. 

Phillipson 
«• 

TURNRR* 
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HOWE  V.  HUNT. 

July  24,  26. 
A  mortgagor     (^N  the  24tb  of  September,  1861,  the  Defendant,  by 

entered  into  a    v^     j^jg  agent,  entered  into  a  written  agreement  to  let 

contract  to  »  &       ^  & 

grant  a  lease,    to  the  Plaintiff  the  ground  floor  of  some  premises  m 

mortgage^e  re-   ^*"^  William  Street,  for  a  term  of  seven  years,  at  a 

fused  to  ratify,  rent  of  300/.  a  year.    The  agreement  provided,  that  the 

specific  per-      ^^^P  front  should  be  altered  and  a  separate  entrance 

fomiance  could  made  by  the  Plaintiff,  at  his  own  expense, 
not  be  en-  "^  ^ 

forced,  but  tbe 

Sh^Sw"*^'"''         The  Plaintiff  paid  a  year's  rent  in  advance,  and  he  at 

Caim*s  Act      once  entered  into  possession  and  commenced  making  the 

^21  &  2*^  Vitt 

c.  27  8.^2)  alterations.  In  October,  1861,  he  received  notice  that 
assessed  the  the  premises  had  been  mortgaged  for  1,200/.,  and  the 
tain^^  solicitors  of  the  mortgagees  stated,  that  the  mortgagor 

had  no  power  to  let  the  premises,  and  that  the  mort- 
gagees had  brought  an  ejectment  to  recover  possession 
of  the  entire  premises.  The  mortgagees  refused  to 
concur  in  the  lease,  and  the  Plaintiff  stopped  the 
works ;  he  was  afterwards  called  on  to  restore  the 
premises,  which  he  did,  and  in  December,  1861,  he 
retired  from  the  possession  of  the  premises. 

In  February,  1862,  the  Plaintiff  filed  his  bill  against 
the  Defendant,  praying  specific  performance  of  the 
agreement  of  the  24th  of  September,  1861,  and  that,  for 
that  purpose,  the  Defendant  might  be  decreed  to  redeem 
and  exonerate  the  premises  contracted  to  be  demised 
from  the  mortgage  debt  secured  thereon,  and  from  all 
claims  in  respect  thereof. 

That  an  inquiry  might  be  directed  to  ascertain  the 
damages  sustained  by  the  Plaintiff,  in  consequence  of 

the 
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the  Defendant's  breach  of  the  agreement  on  his  part,        1862. 
and  that  the  Defendant  might  be  decreed  to  pay  such 
damages,  when  ascertained;  to  the  Plaintiff. 

The  Defendant;  by  his  answer,  stated,  that  he  was 
unable  to  redeem  the  mortgage,  and  that  when  the 
agreement  was  entered  into,  he  had  no  reason  to 
suppose  that  the  mortgagees  would  object  to  it  or  to 
the  alterations.  He  insisted  that  the  Plaintiff  was  not 
entitled  to  a  specific  performance. 

Mr.  Southgate,  for  the  Plaintiff,  asked  for  a  decree 
as  prayed,  or,  in  the  alternative,  for  an  inquiry  as  to 
damages  under  Sir  Hugh  Cairns*  Act  (a);  Soames  v. 
Edge  (&). 

Mr.  H.  Shebbeare,  for  the  Defendant,  argued  that  no 
decree  for  specific  performance  could  be  made  in  this 
case,  which  involved  an  order  for  redemption ;  that  there- 
fore the  case  did  not  come  within  the  act,  and  that  the 
Plaintiff  must  be  left  to  his  remedy  at  law.  That  as 
the  Plaintiff,  when  he  instituted  his  suit,  had  full  notice 
of  the  facts  and  was  fully  aware  that  he  was  not  entitled 
to  a  decree,  the  bill  ought  to  be  dismissed  with  costs. 


The  Master  of  the  Rolls. 

I  have  had  considerable  doubt  about  this  case.  My  July  26. 
opinion  certainly  is,  that  Sir  Hugh  Cairns*  Act,  enabling 
this  Court  to  give  damages,  was  never  meant  simply  to 
transfer  the  jurisdiction  from  a  court  of  law  into  equity, 
and  that  when  persons  enter  into  a  contract  and  know 
that  specific  performance  cannot  be  given,  they  can  come 

into 

(a)  21  4  22  Vict,  c.  27,  f.  2.  (6)  John.  669. 
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into  equity  merely  for  the  purpose  of  obtaining  damages. 
For  instance,  when  the  purchaser  knows  that  the  vendor 
cannot  make  a  good  title  to  the  property  sold,  it  was 
not  intended  that  he  should  be  enabled  to  file  a  bill 
merely  to  get  the  damages  assessed  under  that  act  (a). 

But  in  a  bona  fide  case,  where  the  Court,  at  the  hearing, 
has  thought  that  the  contract  could  not  be  specifically 
performed,  the  Court  is  enabled,  ''  if  it  shall  think  fit,  to 
award  damages  to  the  party  injured."  I  am  disposed  to 
think,  that  if  the  PlaintiflT  did  not  know,  he  had  good 
reason  for  believing,  that  this  Court  could  not  give  spe- 
cific performance  of  this  contract,  and  that  if  the  mort- 
gagees refiised  to  join  in  the  demise,  he  could  do  nothing 
but  recover  damages  at  law.  But,  considering  the  way 
in  which  the  Defendant  entered  into  this  contract,  I  am 
not  disposed,  in  this  instance,  to  send  the  case  to  law, 
and  I  will  make  an  order  to  assess  the  damages  sus- 
tained by  the  Plaintiff,  and  I  shall  give  no  costs  up  to 
and  including  the  hearing;  the  Plaintiff  will  get  all 
subsequent  costs. 

The  reason  why  I  do  not  dismiss  the  bill  is,  that  it  is 
a  new  case,  and  I  do  not  think  it  right,  under  the  peculiar 
circumstances  of  this  case,  to  put  the  Plaintiff  to  his 
action  at  law  to  recover  the  damages  which  he  has 
sustained. 

(a)  ILogert  v.  Challii,  9  Beav,  175. 
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DIGHTON  V.  WITHERS. 

Jufy  21. 
n^HOMAS  HABQOOD,  the  intestate,  being  in-  In  a  suit  to 
^      debted   to   the   owners  of   the   Wellclose  Square  JjJl^JJor^ 
Estate  J  which  he  managed,  in  the  sum  of  1,050/.,  by  estate,  the 
a  memorandum  in  writing,  dated  the  9th  day  of  No-  ^\^q  ^^a  not  a 

vember.  1869,  promised  their  solicitors,  whenever  re-  party*  came 
'^  ,  in  and  con- 

quired  by  them,  to  execute  to  their  clients  or  such  per-  sented  to  a 

sons  as  they  might  direct  a  legal  mortgage  of  his  equity  JJ^®^  fOTme^T" 

of  redemption  in  certain  leasehold  premises,  subject  only  the  whole  a»- 

to  Mr.  Lewis  Thomas*  mortgage  for  700/.  less'than  the 

mortgage. 
^  ^        ^,        ,,  ,         «       ,       ,  ,  ,       .-  ,        ^  ^^^*  ti^at  the 

After   Mr.   Hahgooas   death,   and    on    the  5th   of  mortgagee  was 

December,  1861,  the   usual   order  was  made  for  the  ^^Sund!^* 

administration  of  his  personal  estate.  after  payment 

of  the  costs  of 
sale. 
By  an  order  made  on  the  28th  of  February^  1862,  it 

was  ordered,   without   prejudice   to  the  claim   of  the 

second  mortgagees  (who  were  not  parties  to  the  suit), 

and  they  undertaking  to  join  in  the  assignment,  that  a 

conditional  sale,  made  between  the  Defendant  Withers 

and  a  Mr.  Rush^  for  the  sale  of  the  mortgaged  property 

(subject  to  the  mortgage  then  amounting  to  800/.)  for 

340/.  should  be  carried  into  effect.    The  340/.  was  paid 

into  Court  and  invested. 


The  questions  were,  first,  whether  the  memorandum 
of  the  9th  of  November j  1859,  constituted  a  charge 
upon  the  equity  of  redemption  of  the  leasehold  pro- 
perty ;  and,  secondly,  whether  the  rights  of  the  mort- 
gagees under  it  to  the  fund  in  Court  had  priority  over 
the  costs  of  suit. 

The 
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The  debts  amounted  to  1^819/.,  and  the  whole  per- 
sonal estate  consisted  of  the  produce  of  the  leaseholds, 
yiz.y  the  sum  of  372/.  £3  per  Cents,  now  in  Court. 

Mr.  Jones  Bateman  for  the  Plaintiffs. 

Mr.  A.  Smith  for  the  Defendants. 

Mr.  C  Hall  for  the  mortgagees. 

Ford  V.  The  Earl  of  Chesterfield  {a))  Tuckley  v. 
Thompson  (6) ;  Berry  v.  Hebblethwaite  {c),  were  cited. 

The  Master  of  the  Rolls. 

I  am  of  opinion,  that  this  is  a  perfectly  good  mort- 
gage. The  intestate  had  no  deeds  to  deposit,  and  he 
gave  the  best  security  he  could  by  giving  a  memo- 
randum in  writing  by  which  he  promised  the  solicitors 
of  his  creditors  to  execute  a  legal  mortgage.  Well  that 
is  an  equitable  mortgage. 

Where  there  is  a  suit  for  the  administration  of  an 
estate,  and  the  funds  are  insufficient,  the  costs  of  the 
creditors  are  paid  as  between  solicitor  and  client ;  this 
rule  is  not  disputed. 

If  a  mortgagee,  who  has  the  option  either  of  filing  a 
bill  for  administration,  or  one  to  enforce  his  mortgage, 
thinks  fit  to  adopt  the  former  course,  as  being  more 
beneficial  to  him,  the  costs  must  follow  the  rule  appli- 
cable to  administration  suits.  But  it  is  different  where 
there  is  a  sale  of  the  estate  for  payment  of  debts 

generally, 

(a)  21  Beav.  426.  (c)  4  Kay  ^  J.  80. 

(6)  1  John  is  Hem,  126. 
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generallyy  which  would  be  a  sale  of  the  mere  equity  of 
redemption.  If  a  mortgagee,  in  order  to  improve  the 
sale,  comes  in  and  consents  to  the  sale,  he  is  entitled  to 
his  costs  in  priority  out  of  the  produce.  Though  it  may 
be  a  very  hard  case  where  a  person  institutes  a  suit  for 
administration,  and  is  not  aware  of  the  state  of  the 
assets,  yet  the  rule  is  as  I  have  stated,  and  the  utmost 
I  can  do,  in  this  case,  is,  to  give  the  costs  of  the  sale, 
and  which  the  mortgagee  would  have  had  to  incur  if  he 
had  instituted  a  suit  to  realise  his  security  out  of  the 
fund. 


1862, 

DlGBTON 

V. 

Withers. 


I  am  of  opinion,  that  this  is  a  good  equitable  mort- 
gage, and  that  after  payment  of  the  costs  of  sale,  the 
residue  must  be  paid  to  the  second  mortgagee. 


SHRIMPTON  V.  SHRIMPTON. 

rriHE  testator  devised  a  freehold  house,  No.  34, 
Curtain  Moad,  to  trustees,  upon  trust  for  his 
daughter  Emma  for  life,  and  immediately  after  her 
death,  upon  trust  to  sell  and  **  to  pay  and  divide  the 
produce  thereof  between  and  amongst  all  and  every  the 
child  or  children  of  his  said  daughter  Emma  lawfully 
begotten,  share  and  share  alike,  and  if  but  one  child, 
then  the  whole  to  such  only  child,  and  which  he  directed 
to  be  paid,  as  and  when  such  child  or  children  should 
respectively  attain  the  age  of  twenty-one  years,  and 
that  in  the  meantime  the  interest  and  dividends  of  the 

share 

gift  over,  in  case  the  tenant  for  life  died  without  leaving  any  child, 
interests  of  the  children  vested  at  their  births. 


Nov.  14. 

Devise,  after 
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the  tenant  for 
life,  in  trust 
to  sell,  and 
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the  meantime 
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1862.  share  of  such  of  them  as  should  not  have  attained  the 
age  of  twenty-one  years  should  be  paid  and  applied  for 
and  towards  the  maintenance,  education  and  support  of 
Sheimftok.  such  child  or  children,  until  they  respectively  attained 
the  age  of  twenty-one  years.  And  in  case  hie  said 
daughter  JEmma  should  depart  this  life  without  leaving 
any  child/*  then  upon  trust  for  his  sons  Thomas  and 
Matthew  for  life,  and  afterwards  to  sell  and  "  pay  and 
divide  the  produce  "  amongst  their  children. 

The  testator  devised  another  freehold  house.  No.  35, 
Curtain  Road^  and  other  freeholds  to  his  sons  TTiomas 
Shrimpton  and  Matthew  Shrimpton  for  their  lives  and 
the  life  of  the  survivor;  and  after  the  death  of  the 
survivor,  upon  trust  for  sale,  and  to  '*  divide  and  pay 
the  produce  unto  and  amongst  all  and  every  the  child 
or  children  lawfully  begotten  of  them  his  said  sons 
Thomas  and  Matthew^  share  and  share  alike,  and  in  the 
same  manner,  and  at  the  same  ages,  and  the  interest 
and  dividends  to  be  paid  and  applied,  in  the  meantime, 
in  a  similar  manner,  in  every  respect,  as  he  had  therein- 
before directed  the  produce  of  his  freehold  house, 
devised  by  him  to  or  for  the  benefit  of^his  daughter 
Emma  for  life,  to  be  paid  or  applied  for  the  benefit  of 
the  child  or  children  of  his  said  daughter  JSmma." 

The  testator  died  in  1852.  His  son  Matthew  died  in 
1856 ;  he  had  had  nine  children,  seven  of  whom  died 
infants.  Thomas  died  in  1861,  and  he  had  had  eight 
children,  four  of  whom  died  infants. 

The  question  was,  whether  the  children  who  died  in 
their  infancy  were  entitled  to  participate  in  the  produce 
of  No.  35,  Curtain  Road,  and  the  other  property 
secondly  devised. 

Mr. 
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Mr.  Cole  and  Mr.  F.  C.  J.  Millar  for  the  Plaintifi; 

a  daughter  of  the  son  Thomas. 

^  Sbrimptoii 

Mr.  Southgate  and  Mr.  Shebbeare,  junior,  in  the  same    Sbrimptoii. 
interest. 

Mr.  Lloyd  and  Mr.  A.  Smitht  for  the  representatives 
of  the  children  of  Matthew  who  died  infimta,  contended 
that  they  took  vested  inerests  at  their  births.  They  cited 
Leeming  v.  Sherratt  (a)  ;  Leahe  v.  Roberson  (6) ;  In  re 
Bennett  (c) ;  Hanson  v.  Graham  (d) ;  Saunders  v. 
Vautier  (e)  ;  Chaffers  v.  Abel(f). 

Mr.  Cole  in  reply. 


The  Mastbr  of  the  Bolls. 

I  think  all  these  children  took  vested  interests  at  their 
births. 

As  to  the  devise  to  Emma  and  her  children,  the  case 
is  too  clear  for  argument.  The  gift  is  to  her  for  life, 
and  afterwards  to  sell,  and  pay  and  divide  the  produce 
amongst  all  her  children,  to  be  paid  as  and  when  they 
respectively  attain  twenty-one.  There  is  therefore  a 
clear  distinction  between  the  gift  and  the  time  of  pay- 
ment. It  is  to  be  divided  amongst  them  all,  but  it  is  to 
be  paid  to  them  ''  as  and  when "  such  children  attain 
twenty-one.  The  postponement  of  the  payment  does 
not  postpone  the  vesting.  In  addition,  there  is  a 
direction  that  the  whole  interest  and  dividends  should 
be  applied  in  and  towards  the  maintenance,  education 

and 

(a)  2  Hare,  14.  {d)  6  Fa.  238. 

(b)  2  Mer.  363.  (e)  Cr.  ^  Phil.  246. 
(f )  3  Kay  i  J.  280.                          (/)  3  Jur.  577. 
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jRufus  Bertrand  of  the  third,  fourth  and  fifth  parts, 
William  Davies  was  appointed  manager  of  both  these 
estates,  and  thereby  the  mode  in  which  he  was  to  apply 
the  proceeds  of  the  estates  was  specified.  William 
Davies  accordingly  managed  and  cultivated  the  estates, 
but  at  a  loss. 

Edmund  Rufus  Bertrand  died  on  the  26th  of  Aprils 
1855,  leaving  Philip  Carteret  Bertrand^  his  eldest  son 
and  heir  in  tail  surviving  him.  Philip  Carteret  Ber^ 
trand  thereupon  called  upon  Mr.  Davies^  the  manager, 
to  give  up  possession  of  both  estates  to  him,  which  he 
refused  to  do,  unless  be  paid  the  balance  due  to  him  for 
the  management  of  the  estates  from  1849.  Philip 
Carteret  Bertrand  took  no  active  steps  to  obtain  pos- 
session of  the  estates,  which  was  retained  by  Mr.  Baviee 
^  down  to  his  death  in  September,  1857. 

Upon  the  death  of  Mr.  Davie$,  Philip  Carteret  Ber- 
trand  again  applied  to  his  executors  to  deliver  up  pos- 
session of  the  estates,  they  refused  to  comply,  unless 
they  were  paid  the  balance  due  to  their  testator  for  his 
management.  Philip  Carteret  Bertratid  took  no  active 
steps  to  enforce  the  delivery  of  such  possession,  but  he 
gave  them  express  notice  that  he  would  not  be  answer- 
able for  any  expenses  or  for  anji^  of  the  supplies  fur- 
nished. The  executors  of  Mr.  Davies  continued  in 
possession  and  management  of  both  the  estates  which 
had  always  been  worked  at  a  loss,  and  nothing  had  been 
received  by  Philip  Carteret  Bertrand  in  respect  of  them. 
They  now  claimed  a  lien  on  the  estates  for  the  balance 
due  to  their  testator  down  to  his  death,  and  they  made 
a  similar  claim  for  a  lien  for  the  balance  of  expenses 
subsequently  incurred  by  them. 

The  question  was  discussed  upon  an  adjourned  sum- 
mons. 

Mr. 
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Mr.  Selwyn  and  Mr.  Bromehead^  for  the  Plaintiff,  1862, 
argued  that  a  h'en  existed  on  the  carpus  of  the  estates 
for  the  balances  due  to  the  manager  and  his  executors, 
who  must  be  considered  as  having  been  in  possession  on 
behalf  of  all  persons  interested;  Fraser  v.  Burgess  (a). 
That  this  lien  even  prevailed  against  the  prior  mort- 
gagees, Morrison  v.  Morrison (h\  and  continued  as 
against  the  inheritance  after  the  death  of  the  tenant  for 
life;  Scott  v.  Nesbett{c),  They  referred  to  Dent  v. 
Dent  (d). 

Mr.  Dixon  and  Mr.  Bagshawe  for  Defendants  in  the 
same  interest. 

Mr.  Follett  and  Mr.  N alder  for  Philip  Carteret  Ber- 
trand,  the  owner  of  the  Tarbery  estate  and  for  Messrs. 
Bosville  and  Lee,  the  mortgagees  of  the  Wayanary 
estate.  Upon  the  death,  in  1855,  of  the  tenant  for  life 
of  the  first  estate,  all  his  interest  and  the  derivative 
interest  of  his  manager,  and  of  all  persons  claiming 
under  him,  ceased  altogether.  The  remainderman 
became  immediately  entitled  to  possession  which  he 
demanded ;  it  appears  that  the  Receiver  refused  to 
deliver  up  possession,  as  he  was  boi^J  to  do,  and  h^ 
thereby  constituted  himself  a  wrongdoer.  As  to  ac- 
quiescence on  the  part  of  the  remaindermaft,  there  could 
be  none  during  the  life  of  the  tenant  for  life,  for,  during 
that  time,  the  remainderman  could  not  interfere,  and 
after  the  death  of  his  father,  Philip  Carteret  Bertrand 
repudiated  the  interference  of  the  manager,  who  was 
nothing  more  than  the  mere  agent  of  the  tenant  for 
life. 

As  to  the  Wayanary  estate,  the  mortgages  were  prior 

to 

(a)  13  Moore,  P.  C.  C.  314.  (c)  14  Ve$,  442—444. 

(6)  2  Smale  if  Giff.  574;    7  {d)  30  Bean.  363. 

De  G  ,  M,  Sf  G.  214. 
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1862»  to  the  appointment  of  the  manager  by  the  mortgagori 
and  this  could  not  affect  the  right  of  his  mortgagee. 
The  mortgagor  could  not  derogate  from  his  grant  or 

Davies.  create  any  lien  as  against  the  paramount  title  of  his 
mortgagees ;  Burgees  Comm.  (a).  The  mortgagees 
might,  it  is  true,  have  been  bound  if  they  had  acqui- 
esced, but  here  the  contrary  is  shewn,  ''  as  against  then, 
he  (the  manager)  could  stand  in  no  better  situation 
than  his  principal ''  (the  mortgagor)  j  per  Lord  Kingt* 
down  in  Fraser  v.  Burgess  (6). 

Davies,  the  manager,  and  his  executors  knew  of  the 
rights  of  the  mortgagees,  and  (as  was  said  by  Sir  James 
Wigram  in  Clare  Hall  v.  Harding  (c)),  "  If  a  party  in 
the  possession  of  an  estate  knowing  that  another  claims 
the  property  will,  with  his  eyes  open,  spend  money  upon 
it,  I  know  of  no  case  in  which  it  has  been  held,  that  he 
can,  in  the  absence  of  special  circumstances,  keep  the 
lawful  owner  out  of  possession,  unless  he  will  reimburse 
the  party  in  possession  the  expenditure  he  has  made. 
That  would  indeed  be  improving  a  man  out  of  his  own 
estate.*'  They  also  referred  to  Farquharson  v.  BaU 
four  (d) ;  Shaw  v.  Simpson  {e) ;  and  see  Daniel  v. 
Trotman  (/). 

Mr.  Selwyn  in  reply. 


TTie  Master  of  the  Rolls. 

^00. 4.  The  question  argued  on  this  summons  is  two-fold  : 

1st,  whether  the  executors  of  a  testator,  who  was  the 

manager 

(fl)  Vol.  3,  p.  367.  (rf)  8  Sim.  210. 

{b)  13  Moore,  P.  C.  C.  343.  (c)  1  F.  *  CoU,  C.  C.  732. 

(c)  6  Hare,  296.  (/)  9  Jur,  {N.S)  683. 
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manager  or  certain  West  India  estates,  can  claim  alien  on 
those  estates  for  the  balance  due  to  the  testator,  in  res- 
pect of  his  management  and  cultivation  thereof,  pre- 
viously to  his  decease.  And,  2ndly,  whether  the  exe- 
cutors, who  have  continued  that  management  since  the 
decease  of  the  testator,  are  entitled  to  a  similar  lien  for 
the  balance  due  to  them,  in  respect  of  such  subsequent 
management. 

There  are  two  estates  differently  situated,  and  the 
questions  accordingly  divide  themselves  into  several 
branches,  which  must  each  be  considered  separately, 
though  they  will  all  be  found  to  rest  on  the  same 
principles.  One  estate  is  called  "  The  Tabery  estate," 
and  the  other  is  called  "  The  Wayanary  estate,"  they 
are  both  situate  in  the  island  of  Dominica. 

The  testator  William  Davits  died  on  the  1st  of 
September^  1857.  He  was  the  manager  of  both  estates 
from  1849  down  to  the  time  when  he  died.  He  was 
constituted  manager  by  certain  articles  of  agreement  of 
the  25th  June^  1849,  made  between  Edmund  Rufua 
Berirand,  the  owner  of  the  estate,  of  the  first  part,  the 
testator  of  the  second  part,  and  various  execution 
creditors  of  E.  It.  Bertrand  of  the  third,  fourth  and 
fifth  parts.  The  first  clause  of  the  deed  provided,  that 
the  testator  was  to  manage  both  estates,  and  the  re- 
maining clauses  provided  the  manner  in  which  he  was 
to  apply  the  proceeds.  The  estates  themselves  were 
differently  limited ;  the  Tabery  estate  was  limited  to 
Edmund  Rufus  Bertrand  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male ;  the  Wayanary  estate 
was  limited  to  Edmund  Rufus  Bertrand  in  fee.  Edmund 
Rufus  Bertrand  died  on  the  26th  of  April,  1855,  leaving 
Philip  Carteret,  his  eldest  son  and  heir  in  tail,  surviving 
him.     On   the  death   of  his  father,  Philip  Carteret 

F  F  2  Bertrand 
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1862.  Bertrand  called  upon  the  ie^^iov  William  Davies  to 
give  up  possession  of  both  estates  to  him,  which  the 
testator  refused  to  do,  unless  he  were  paid  the  balance 
due  to  him  for  the  management  of  that  estate  from 
1849,  when  he  was  first  appointed  manager.  In  con- 
sequence of  such  refusal,  Philip  Carteret  Bertrand  did 
not  obtain  possession  of  the  estates,  and  he  took  no 
active  steps  to  obtain  possession.  Accordingly,  the 
testator  continued  to  manage  both  estates  until  his 
death  in  September^  1857.  Upon  his  death,  Philip 
Carteret  Bertrand  again  applied  for  possession  of  the 
estates  to  his  executors,  but  the  executors  of  the  tes- 
tator refused  to  deliver  up  possession,  unless  they  were 
paid  the  balance  due  to  the  testator  for  his  management. 
Upon  this,  Philip  Carteret  Bertrand  took  no  active 
steps  to  enforce  such  possession,  but  he  gave  them 
notice  that  he  would  not  be  answerable  for  any  ex- 
penses or  any  of  the  supplies  furnished.  Accordingly, 
since  the  death  of  the  testator,  his  executors  have  con- 
tinued in  possession  of  both  estates,  and  have  continued 
to  manage  both  estates  down  to  the  present  time.  The 
estates  have  always  been  worked  at  a  loss,  Philip 
Carteret  Bertrand  has  received  nothing  from  them,  and 
a  large  balance  is  claimed  against  each  estate. 

I  will  consider  the  case  of  each  estate  separately. 
With  respect  to  the  Tabery  estate,  the  question  of  lien 
divides  itself  into  three  branches,  first,  whether  there 
exists  any  lien  on  the  estate  for  the  sum  due  to  the 
testator  down  to  the  death  of  the  tenant  for  life  in 
April,  1865,  or  for  any  and  what  part  thereof;  secondly, 
whether  there  exists  any  such  lien  for  the  sums  due  to 
the  testator,  in  respect  of  such  management  from  the 
26th  April,  1855  to  the  1st  September,  1857,  when  be 
died ;  and  thirdly,  whether  there  exists  any  such  lien, 
in  respect  of  what  may  have  been  expended  by  the 

executors. 
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executors.  Tor  their  manageroeDt  of  this  estate  since  the       1862. 
Ist  September,  1857,  down  to  the  present  time. 

I  do  not,  in  considering  this  case,  make  any  distinc- 
tion between  the  case  of  a  consignee  of  West  India 
estates  in  this  country  and  the  manager  of  the  estates 
in  the  West  India  Islands  themselves.  They  appear  to 
me  to  rest  on  the  same  footing,  and  that  the  principles 
applicable  to  one  are  equally  so  to  the  other. 

So  considering  it,  1  have  consulted  the  various  autho- 
rities to  which  I  have  been  referred  and  such  other 
cases  as  appeared  to  me  to  have  any  material  bearing 
on  the  subject.  I  do  not  think  it  necessary  or  desirable 
to  refer  to  all  these  in  detail.  The  principles  which  in 
my  opinion  must  govern  this  case  are  to  be  found  in 
the  cases  of  Scott  v.  Nisbitt  (a)  ;  Farquharson  v.  BaU 
four  {b) ;  Sayers  v.  Whitfield  (c) ;  Shaw  v,  Simpson  (rf) 
and  Eraser  v.  Burgess  (e). 

The  three  following  propositions  may,  I  think,  be 
deduced  from  the  above-mentioned  cases : — 

In  the  first  place,  that  a  lien  on  the  estate  exists  for 
the  costs  of  management,  where  the  management  has 
been  conducted  by  a  person  authorized  to  do  so  by  the 
owner  of  the  property. 

In  the  second  place,  that  though  there  be  no  express 
appointment  of  the  manager,  yet,  if  the  persons  in* 
terested  in  the  estate  know  that  he  is  performing  the 
duties  and  do  not  interfere,  then  they  must  be  presumed 
to  have  acquiesced  in  his  continuance  in  that  office,  and 

they 

(<i)  14  Ffi.  438.  (d)  1  Y.  6f  C,  C.  C.  732. 

(6)  8  Sim.  210.  (e)  13  Moore,  P.  C.  C.  314. 

(c)  1  Knapp,  P.  C.  C.  133. 
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1862.  ^^^y  cannot  dispute  his  claim  to  a  lien  on  the  estate,  for 
the  expenditure,  which,  by  their  tacit  acquiescence,  they 
have  encouraged  him  to  make. 


Bbrtrahd 
Datibi. 


In  the  third  place,  where  a  receiver  or  manager  is 
appointed  by  the  Court,  in  a  suit  properly  constituted, 
such  manager  is  to  be  considered  as  appointed  on  behalf 
of  all  persons  interested  in  the  property,  and  he  is  en- 
titled to  his  ordinary  commission  and  allowance,  and 
also  to  a  lien  on  the  estate,  as  against  all  persons  in- 
terested in  it,  for  the  balance,  whatever  it  may  be,  that 
shall  be  found  to  be  due  to  him  on  taking  his  accounts. 

This  third  proposition  may  be  dismissed  at  once,  as 
having  no  bearing  on  the  case  before  me;  no  such 
manager  has  been  appointed  by  the  Court  of  the  estate, 
and  all  that  can  be  said  is,  that  in  this  suit  no  one  has 
applied  to  have  a  manager  appointed,  or  sought  to 
change  or  confirm  the  existing  management.  The  case, 
therefore,  must  depend  upon  the  manner  in  which  the 
two  first  propositions  I  have  stated  are  applicable  to 
and  can  dispose  of  the  matter  in  dispute. 

The  first  proposition  which  I  have  stated  must,  I 
think,  be  confined  to  giving  the  manager  a  lien  on  such 
interest  in  the  estate  as  those  persons  had  in  it  who  ap- 
pointed or  were  privy  to  the  appointment  of  the  manager. 

A  person  who  has  a  life  interest  only  in  an  estate, 
by  appointing  a  manager,  gives  him  a  lien  on  the  estates 
for  his  acts  of  management,  but  it  is  only  on  the  estate 
for  life  which  the  appointor  was  possessed  of;  he  could 
not  give,  nor,  in  my  opinion,  could  the  manager  acquire, 
any  lien  upon  the  inheritance,  against  a  person  who  had 
no  voice  in  the  appointment,  and  who  could  do  nothing 
to  alter  or  qualify  it.     If  this  were  not  so,  a  tenant  for  life, 

by 
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by  an  improvident  appointment^  might  deprive  a  stranger 
of  his  property ;  nor  do  I  find  that  in  any  case  the  claim 
for  him  has  been  supported  to  this  extent.  I  am  of 
opinion,  therefore,  that  the  testator,  by  reason  of  his 
management  of  the  Tabery  estate,  during  the  life  of 
Edmund  Rufus  Bertram^  did  not  acquire  any  lien  on 
the  inheritance  of  the  estate  as  against  Philip  Carteret 
Bertram^  the  tenant  in  tail. 

But  this  again  is  subject  to  a  qualification.  It  may 
be,  that  shortly  before  the  death  of  the  tenant  for  life, 
he  or  his  manager  may  have  furnished  supplies,  for  the 
purpose  of  producing  the  crop  which  was  first  gathered 
after  his  decease,  and  of  which  the  tenant  in  remainder 
would  be  entitled  to  have  the  benefit.  I  think  that  the 
owner  of  the  inheritance  cannot  take  the  crop  which 
occurred  next  after  the  death  of  the  tenant  for  life 
without  paying  for  the  supplies  which  has  produced 
that  crop. 

With  respect,  therefore,  to  the  Tabery  estate,  I  am 
of  opinion  that  the  estate  of  William  Davies,  the  tes- 
tator and  manager,  is  entitled  to  a  lien  on  the  Tabery 
estate,  against  the  Defendant  Philip  Carteret  Bertrand^ 
for  so  much  of  the  supplies  furnished  to  that  estate, 
during  the  life  of  his  father,  as  was  necessary  for  the 
production  of  the  crops  that  were  gathered  after  the 
death  of  the  father,  the  tenant  for  life,  and  of  which 
Philip  Carteret  Bertrand  had  or  was  entitled  to  have 
the  benefit,  but  not  further;  and  that  the  costs  of  the 
management  incurred  during  the  life  of  the  tenant  for 
life,  in  respect  of  crops  which  were  gathered  in  the 
lifetime  of  Edmund  Rufus  Bertrand  or  which  belonged 
to  him  or  his  estate,  creates  no  lien  on  the  Tabery 
estate  in  the  hands  o(  Philip  Carteret  Bertrand ;  but 
that  in  respect  of  such  costs,  the  representatives  of  the 
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testator  must  go  against  the  estate  of  the  tenant  for  life, 
and  not  against  the  inheritance  of  the  Tabery  estate. 

With  respect  to  the  testator's  management  of  the 
Tahery  estate,  acting  upon  the  principle  which  I  think 
is  deducible  from  the  case  of  Scott  v.  Nisbitt  {a),  and 
Fraser  v.  Burgess  (6),  I  am  of  opinion,  that  the  right 
of  lien  depends  on  this  fact  to  be  deduced  from  the 
evidence,  viz.,  whether  the  management  of  the  estate 
by  the  testator  was  or  was  not  acquiesced  in  by  the 
remainderman,  Philip  Carteret  Bertrand.  If  it  was, 
then  the  testator  is  entitled  to  a  lien  for  what  is  due  to 
him  or  his  estate,  on  taking  the  accounts  of  such 
management ;  but  if  not,  and  if  Philip  Carteret  Ber- 
trand  does  not  ask,  as  against  him,  for  any  account  of 
his  management,  then  I  am  of  opinion  that  the  testator's 
executors  cannot  sustain  a  lien  on  the  estate  in  respect 
of  what  might  be  due  to  the  testator,  in  case  such 
accounts  were  taken.  The  same  principle  will  also 
govern  the  question  of  lien  for  the  management  and 
cultivation  of  the  estate,  by  the  executors  of  the  tes- 
tator, subsequently  to  his  decease.  If  Philip  Carteret 
Bertrand  sanctioned  or  acquiesced  in  their  so  doing, 
they  have  acquired  a  lien  on  the  estate  as  against  him, 
but  not  otherwise. 


On  examining  the  evidence  on  this  subject,  I  am  of 
opinion  that  Philip  Carteret  Bertrand  did  not  acquiesce 
in  the  testators  continuing  in  the  management  of  the 
estate  after  the  death  of  the  tenant  for  life. 


The  evidence  on  this  subject  is,  I  think,  conclusive. 
What  occurred  on  the  death  of  the  tenant  for  life  was 
this:— Mr.  Watts,  as  the  attorney  of  Philip  Carteret 

Bertrand^ 
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Bertrandj  expressly  demanded  possession  of  both  1862. 
estates  from  the  testator,  which  he  refused.  This  is 
proved  by  Peter  Gerand,  by  Mr.  Waits  and  by  Robert 
Gordon,  who,  it  appears,  accompanied  the  testator,  at 
•his  request,  to  the  government  house,  where  Watts  was 
residing,  for  the  purpose  of  attesting  to  the  fact  of  the 
testator's  refusal.  I  think  that  after  this,  the  testator 
must  be  considered  as  holding  the  estate,  by  such  title 
as  he  could  support  against  the  will  of  the  real  owner. 
It  is  true  that  Philip  Carteret  Bertrand  took  no  steps 
to  remove  the  testator  or  to  get  possession  of  the  estate, 
and  that  he  thereby  allowed  him  to  remain  the  manager 
of  the  property  until  his  death,  which  took  place  in 
September  J  1867,  and  at  first,  I  c6nsidered  that  this 
circumstance  might  have  some  influence  on  the  question 
before  me.  There  can  be  no  doubt,  that  during  the  two 
years  which  so  elapsed,  Philip  Carteret  Bertrand  might 
have  required  the  testator  to  account  for  the  profits 
made  by  him  in  the  management  of  the  estate,  and  if 
Philip  Carteret  Bertrand  had  come  against  the  testator 
for  an  account  of  his  management,  he  would,  un- 
doubtedly, have  been  compelled  to  allow  him,  or  his 
estate,  such  costs  as  had  been  properly  incurred  in  the 
course  of  such  management,  before  he  could  have 
obtained  payment  of  the  balance,  and  it  might  appear, 
at  first  sight,  as  if  the  circumstance  of  the  estates  them- 
selves yeilding  a  profit  or  being  worked  at  a  loss  could 
not  make  any  difference  between  the  rights  of  the 
parties  as  between  themselves ;  but,  on  further  re- 
flection, I  think  that  this  is  not  the  right  mode  of 
viewing  it.  I  think  that  the  remainderman  was  entitled, 
on  the  death  of  the  tenant  for  life,  to  give  notice  to  the 
manager  that  he  was  no  agent  of  his,  that  he  repudiated 
any  stich  authority  emanating  from  him  to  manage  his 
property,  and  that  he  could  give  the  manager  notice 
that  he  was  to  have  no  claims  thereafter  on  the  owner 
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1862.  or  on  his  estate  for  what  he  might  do.  I  consider  that 
after  such  notice,  the  manager  could  only  be  in  pos- 
session of  the  estate  in  one  of  two  characters,  either  as 

Datibs.  a  mortgagee  in  possession,  in  respect  of  a  prior  existing 
lien,  or  as  a  person  holding  adversely  to  the  real  owner. 
In  the  latter  character,  he  could  not  claim  any  lien  on 
the  estate  for  his  management.  A  person  holding  an 
estate  adversely  might,  no  doubt,  after  the  lapse  of  the 
time  required  by  the  statute,  have  acquired  an  absolute 
interest  in  the  estate  against  the  remainderman;  but 
that  question  does  not  arise,  the  time  has' not  elapsed, 
and  as  to  the  lien,  it  is  clear  that  a  mere  wrongdoer, 
or  a  person  holding  an  estate  against  the  will  of  the 
real  owner,  cannot  claim  anything  against  him,  in 
respect  of  acts  done  on  the  property,  however  beneficial 
they  may  have  been. 

The  next  question  is,  whether  the  testator  was  entitled 
to  be  regarded  as  a  mortgagee  in  possession,  and  if  so, 
whether  he  could  be  entitled  to  charge  such  costs  of 
management  against  the  remainderman,  in  his  cha- 
racter of  mortgagee  in  possession.  I  have  no  evidence 
on  this  pait  of  the  case,  but  for  the  purpose  of  con- 
sidering this  question,  I  assume  that  in  accordance  with 
the  opinion  I  have  expressed,  the  testator  was  entitled 
to  a  lien  on  the  estate  for  the  supplies  provided  in  the 
last  year  of  the  life  of  the  tenant  for  life,  in  order  to 
produce  the  crop  of  the  year  following  the  death  of  the 
tenant  for  life,  to  which  the  owner  in  remainder  was 
entitled,  that  there  was  a  sum  of  money  due  to  him  in 
respect  of  such  expenditure,  in  the  same  manner  as  a 
tenant  for  life  of  a  farm  in  this  country,  which  he  culti- 
vated himself,  would  be  entitled,  against  the  tenant  in 
remainder,  for  the  growing  crops  put  in  the  ground  in 
the  ordinary  course  of  husbandry,  of  which  the  re- 
mainderman would  reap  the  benefit 

In 
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In  respect  of  this,  I  am  of  opinion,  that  the  testator  1862. 
is  entitled  to  be  considered  as  a  mortgagee  in  possession 
in  respect  of  the  sum  so  due  to  him,  and,  accordingly, 
with  respect  to  this  sum,  if  the  parties  do  not  settle  the 
matter  and  avoid  the  expensive  inquiries  and  accounts, 
which  I  must  direct  for  the  purpose  of  settling  this  ques- 
tion, I  must  direct  an  inquiry  in  the  following  form,  viz. : — 

Inquire  what,  if  anything,  was  due  to  William  Dams^ 
the  testator,  on  the  27th  of  April,  1865  (the  day  of  the 
decease  of  the  tenant  for  life),  in  respect  of  the  manage- 
ment of  the  estate,  which  was  properly  attributable  to 
the  crops  then  growing  and  afterwards  gathered,  to 
which  Philip  Carteret  Bertrand  was  entitled.  Declare 
that  the  testator  is  to  be  treated  as  mortgagee  in  pos- 
session of  the  said  Tabery  estate,  in  respect  of  such  sum 
so  found  to  be  due  to  him,  and  take  the  accounts  of  the 
estate  as  in  the  case  of  a  mortgagee  in  possession  of 
West  India  estate. 

The  mode  of  taking  that  account  is  fully  set  forth  and 
explained  in  Leith  v.  Irvine  (a)  by  Lord  Brougham. 
Under  it  the  mortgagee  is  entitled  to  no  commission,  no 
salary,  no  allowance  for  services  or  loss  of  time. 

The  consequences  which  will  flow  from  the  taking 
of  this  account  will  determine  the  remaining  question 
relating  to  this  estate,  viz.,  whether  the  executors  of  the 
testator  were  entitled  to  hold  the  estate  against  Philip 
Carteret  Bertrand  on  the  death  of  William  Davies. 
The  evidence  is  quite  distinct,  that  Philip  Carteret 
Bertrand  required  possession  of  the  estate  from  the 
executors,  that  they  refused  to  give  it  up,  and  that 
Philip  Cartei'et  Bertrand  gave  them  due  notice  that 
they  held  the  estate  at  their  own  peril,  and  that  he 
would  not  sanction  or  be  answerable  for  any  expenditure 
or  any  supplies. 

(a)  1  MyL  4-  K.  277. 
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If,  on  taking  the  account  I  have  before  specified^  there 
wasy  at  the  death  of  William  Davies,  anything  due  to 
him,  the  executors,  as  his  representatives,  were  entitled 
to  hold  the  estate^  and  the  account  must  be  continued 
on  the  same  principle  as  against  them,  viz.: — as  against 
mortgagees  in  possession  down  to  the  present  time,  and 
on  the  same  principles  as  those  I  have  already  stated. 
If,  on  taking  the  account  before  mentioned,  there  was 
nothing  due  to  the  testator  at  his  death,  his  executors 
were  mere  trespassers,  and  cannot  claim  any  lien  on  the 
Tabery  estate  in  respect  of  their  management  of  it  from 
that  period. 


Next,  as  to  the  Waynary  estate.  This  was  differently 
situated,  as  to  this,  it  was  vested  in  Edmund  Rufus 
JBertram  in  fee  simple.  In  July,  1836,  he  had  executed 
a  covenant  to  pay  Robert  Newton  Lee  a  sum  of  1,556/. 
and  interest  at  5/.  per  cent.  In  October,  1846,  the 
whole  of  this,  with  a  considerable  arrear  of  interest,  was 
due,  and  on  the  24th  of  that  month,  Edmund  Rufus 
Bertrand  executed  a  mortgage  to  Mr.  Bosville  and 
Mr.  Lee  (the  executors  of  Robert  Newton  Lee,  who  was 
then  dead),  to  secure  the  whole  amount  then  due, 
amounting  to  2,356/.  16«.,  together  with  the  future 
accruing  interest  on  the  original  sums  of  1,556/.  at  5/. 
per  cent.  The  mortgage  included  the  Wayanary  estate 
and  two  other  estates  which  are  not  in  question  here. 
The  amount  due  on  this  mortage  is  now  3,400/. 
The  question  of  lien  for  the  costs  of  management  has  to 
be  considered  as  regards  this  estate,  both  as  against 
Philip  Carteret  Bertrand  and  as  against  the  mort- 
gagees. If  the  mortgagees  were  out  of  the  question, 
the  observations  I  have  already  made  would  dispose  of 
this  case,  so  far  as  Philip  Carteret  Bertrand  is  con- 
cerned. Edmund  Rufus  Bertrand  was  owner  in  fee 
and    able  to   bind   the   inheritance,  and   therefore,   as 

against 


CASES  IN  CHANCERY.  443 

against  liim  and  his  heirs,  William  Davies,  the  testator,  1862. 
wasy  in  April,  1855,  entitled  to  a  lien  on  the  inheritance 
of  the  whole  estate,  for  the  full  amount  due  to  him  in 
respect  of  his  management  from  the  year  1849  until 
April,  1855,  and  he  was  entitled  to  hold  the  estate 
until  he  was  paid  that  amount.  Therefore,  when  Philip 
Carteret  Bertrand  demanded  possession  and  gave  him 
notice  that  he  was  not  his  agent  or  manager,  WiUiam 
Dames  became  holder  of  the  Wayanary  estate  as  mort- 
gagee in  possession,  for  the  amount  then  due  to  him  in 
respect  of  his  management  of  that  estate,  and  the 
account  between  them  must  be  taken  against  him  in 
that  character,  on  the  principle  already  referred  to  and 
laid  down  in  Leith  v.  Irwin  (a).  The  same  thing  occurred 
on  his  death,  as  regards  his  executors.  If  on  taking 
that  account,  on  the  1st  September,  1857,  any  thing 
was  due  to  the  testator  in  respect  of  that  lien,  his  ex- 
ecutors were  entitled  to  hold  on  the  estate,  and  the 
account  must  be  continued  in  like  manner  as  against 
them ;  but  if  nothing  was  then  due,  they  can  claim  no- 
thing in  respect  of  the  costs  of  their  subsequent  manage- 
ment of  that  estate. 

But  as  regards  the  mortgagees,  Mr.  Bosville  and 
Mr.  Lee,  the  case  is  very  different.  If  a  mortgagee, 
not  being  a  party  to  a  suit  in  which  a  receiver  or  ma- 
nager is  appointed,  or  if  a  mortgagee  allows  his  mort- 
gagor to  manage  the  estate  and  receive  the  produce  of 
it  without  any  interference  on  his  part,  he  is  not  bound 
or  affected  by  the  previous  management.  He  cannot 
require  any  account  of  past  profits  or  past  produce,  and, 
in  like  manner,  he  cannot  be  injured  by  any  of  the  costs 
of  management  which  have  been  incurred  subsequently 
to  the  date  of  his  mortgage.     As  I  understand  the  law, 

to 
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to  be  derived  from  the  cases  I  have  referred  to,  he  may 
take  possession  of  the  estate  at  any  period  he  may  think 
fit;  after  he  has  done  so,  the  account  will  be  taken 
against  him  on  the  principle  I  have  already  mentioned, 
but  he  is  not  liable  to,  nor  is  his  interest  in  the  estate 
affected  by,  the  previous  course  of  management  pursued 
by  the  mortgagor  or  his  agent  or  manager. 

I  am,  therefore,  of  opinion,  that  as  against  the  mort- 
gagees of  the  Wayanary  estate,  neither  the  testator  nor 
his  executors  are  entitled  to  any  lien  on  the  estate  in 
respect  of  the  balance,  whatever  it  may  be,  which  may 
be  due  to  them  on  taking  the  accounts  above  directed, 
in  respect  of  the  management  of  the  estate* 

I  have  now  stated  the  principles  on  which  this  case 
must  be  decided,  all  parties  having,  as  I  am  informed, 
come  in,  and  having  submitted  to  be  bound  by  the 
orders  of  the  Court,  in  the  same  manner  as  if  they  had 
been  made  parties  to  a  suit  properly  constituted  for  the 
purpose  of  raising  and  deciding  the  questions  I  have 
discussed.  Whether  it  will  be  expedient  for  the  parties 
themselves  to  take  the  accounts  and  inquiries  I  have 
indicated,  they  can  themselves  alone  judge ;  I  should 
be  disposed  to  think  the  better  course  would  be  that 
suggested  by  Mr.  Selwyn,  when  this  case  was  argued, 
viz.,  that  the  estates  themselves  should  be  sold,  and 
when  the  amount  derived  from  that  proceeding  shall 
have  been  ascertained,  they  will  be  better  able  to  de- 
termine,  whether  it  can  be  beneficial  to  anyone  to  pro- 
secute further  the  accounts  I  should  direct,  or  whether, 
by  some  arrangements  between  themselves,  they  might 
not  stop  further  litigation,  and  divide  the  small  residue, 
which  seems  likely  to  be  derived  from  these  estates, 
which  have  been  so  long  unproductive,  under  their  pre* 
sent  course  of  management.     At  all  events,  whether 

the 
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tbe  parties  settle  the  matter  or  not,   I  shall   think  it        1862. 

proper  to  direct  a  sale,  unless  Philip  Carteret  Bertram,  ^■*^'  ^^ 
the  owner,  and  Messrs.  Bamlle  and  Lee,  the  mortgagees,  ^ 

oppose  that  course  of  proceeding.  Datics. 


MEYMOTT  V.  MEYMOTT. 

Nov.  70. 

TN  1843,  the  Plaintiff  and  Defendant  entered  into  A  partner 

-^     partnership  as  solicitors  for  a  term  of  twenty-one  tban  be  wmT" 

years.    The  partnership  was  regulated  by  a  deed  dated  entitled  to 

the  30th  of  September,  1843,   by  which   the  partners  partnenbip 

were  entitled  to  draw  out  of  the  business  such  Bums"ar  fJ[^f'^  ^^» 

that  be  was 

should  not,  in  the  whole,  exceed  the  amount  of  profits  not  liable  to  be 
of  the  partnership  business  to  which   they   would    be  interest.^ 
respectively   entitled:"     provided,   that  neither  party 
*' should,  at  any  time,  draw  out  more  than  he  would  be 
presumptively  entitled  to  at  the  time  of  drawing  out 
the  same,  and  not  by  anticipation  or  in  advance." 

No  provision  was  made  by  the  deed  for  charging  in- 
terest on  moneys  overdrawn. 

In  I860,  a  decree  was  made  dissolving  the  partner- 
ship, and  directing  the  usual  partnership  accounts  to  be 
taken.  It  was  found,  in  taking  the  accounts,  that  the 
Defendant  had,  in  every  year,  drawn  out  more  than  his 
share  of  profits,  and  that  at  the  end  of  the  partnership 
the  sums  overdrawn  amounted  to  2,035/. 

The  cause  came  on  for  further  consideration. 

Mr.  Selwyn  and  Mr.  Wichens,  for  the  Plaintiff,  argued 
that  although  the  deed  contained   no    provision    for 

charging 
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charging  interest^  yet  as  the  Defendant  had  drawn  out 
more  than  he  was  entitled  to,  contrary  to  the  express 
provision  of  the  deed,  he  was  chargeable  with  interest 
on  such  moneys  as  he  had  improperly  withdrawn  from 
the  business,  especially  as  it  appeared  that  the  partner- 
ship had  been  crippled,  and  had  paid  interest  to  clients 
and  executors  for  moneys  advanced  by  them  to  the  firm. 

Mr.  Baggallay  and  Mr.  W.  Foster^  for  the  Defen- 
dant, were  stopped  on  this  point. 

The  Master  of  the  Rolls. 

I  do  not  see  how  I  can  give  interest ;  there  is  nothing 
to  that  effect  in  the  partnership  deed,  and  I  must  intro- 
duce something  into  it  before  I  can  do  so. 


Note. — As  to  interest  on  deficiency  of  capital,  see  Hill  v.  King^ 
Vice-Chancellor  Stuart^  9th  December^  1862,  and  Lord  Chancellor, 
29th  January,  1863. 
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GRAHAM  V.  WICKHAM.     (No.  1.)  Nov.  24,  25. 

Dec.  5. 
"DY  the  settlement  made  in  1818,  on  the  marriage  ii.  fi.,  having 
"^     of  the  testator  James  Wickham  with  Miss  May,  hig^an-iage*'^ 
a  sum  of  money  (which  was  afterwards  augmented  to  settlement  to 
10,000/.)  was  settled  on  the  usual  trusts  for  the  husband  amongst  his 

and  wife  for  their  lives,  with  remainder  amongst  all  and  c*;>!«J5«"i  and 

^  which  was 

every  the  children  of  the  marriage  2l8  James  Wickham  limited  to  them 

should  by  will  appoint,  and  in  default  in  trust  for  such  J"  ^^[l^SiJ'Jt, 

children  equally.  became  a  party 

to  his  son  a 
marriage  aet- 
In  1851    Charles  Wickham,  a  son  of  this  marriage,  *^??^"|'  ^^ 

married  Miss  Clara  de  Havelland  Dobree,  and  by  a  covenanted 

settlement  dated   the   Uth  of  June.  1851,  the  lady's  with  the  tms- 

'  *  ^  ^    tees  to  be- 

fortune  was  settled  on  her  and  her  husband  for  their  queath  by  will 

lives,  with  remainder  to  the  children  and  remoter  issue  dauehter"in- 

of  the  marriage.  law  2,500/. 

upon  the  trusta 
of  the  settle- 
The  testator  James  Wickham  was  a  party  to  this  ment.    By  his 

iwill    A     W    An 

settlement,  and  he  thereby  entered  into  covenants  with  ^:^^^^^  ^^  ^ 

the  trustees  in  the  following  terms  : —  «>n  2,500/. 

«        (part  of  the 
''  That  he,  James  Wichham,  shall  and  will,  in  and  by  trust  funds)  in 

his  last  will  and  testament,  give  and  bequeath  unto  and  of  his^cove?* 
in    favor  of  Charles   Wickham,   and,  in   case    Charles  "ant.    Held, 

that  the  be'^ 

Wickham  shall  have  departed  this  life  at  the  time  of  quest  was  not 
the  decease  of  James  Wickham  leaving  the  said  Clara  a  perfwrnance 
de  Havelland  Dobree  him  surviving,  then  unto  or  in  covenant,  and 
favor  of  or  in  trust  for  Clara  de  Havelland  Dobree,  a  ll'esVlafm'irg 
legacy  or  sum  of  money  not  less  than  the  sura  of  2,500/.,  under  the  son's 
and  that  the  said  sum  of  2,500/.  and  any  additional  or  ^ere  entitled 
further  legacy  or  sum  or  sums  of  money  which  he  James  ^°  ^^^^' 
Wickham  shall  give  and  bequeath  to  the  said  Charles 
Wickham  or  to  the  said   Clara  de  Havelland  Dobree 
VOL.  XXXI — III.  o  Q  shall 
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1862,  sh^ll  ^^  given  and  bequeathed  to  Charles  Wickham  or 
unto  or  in  trust  for  Clara  de  Havelland  Dobree, 
subject  to  and  upon  and  for  the  trusts,  intents  and 
purposes  and  with,  under  and  subject  to  the  powers, 
provisoes,  declarations  and  agreements  hereinbefore 
declared  and  contained  of  and  concerning  the  present 
trust  fund  in  favor  of  Charles  Wickham  and  Clara  de 
Havelland  Dobree  and  the  issue  of  their  said  intended 
marriage.*' 

The  testator,  James  Wickham^  executed  his  will  in 
Majff  1853,  whereby,  after  reciting  the  powers  contained 
in  his  marriage  settlement,  he  appointed  the  10,00UZ.  as 
follows : — 

**  As  to  the  sum  of  2,600/.,  other  part  of  the  said 
several  sums,  unto  and  for  the  use  of  my  son  Charles 
fVichham,  in  full  discharge  of  my  covenant  for  payment 
or  bequest  of  that  sum,  contained  in  the  indenture  of 
settlement  made  on  the  marriage  of  my  said  son  Charles 
Wickham  with  his  present  wife." 

The  testator  bequeathed  his  own  residuary  estate 
between  his  three  sons. 

The  testator  died  in  1855,  and,  shortly  afterwards, 
the  trustees  of  the  testator's  settlement  paid  to  the 
trustees  of  Charles  Wickham^s  settlement,  with  his 
consent,  the  2,500/.  appointed  by  the  will,  and  the 
trustees  of  the  settlement  assigned  to  the  testator's  sons 
(the  executors)  the  benefit  of  the  testator's  covenant 
contained  in  the  marriage  settlement. 

From  frauds  practised  on  the  testator  (a)  his  estate 
was  insufficient  to  pay  his  debts,  and  a  decree  having 

been 

(a)  See  Ruwliru  v.  Wickham,  3  De  G.  ^  J.  p.  304. 
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been  made  in  this  suit,  Charles  Wickham  claimed  to 
stand  as  specialty  creditor  upon  the  testator's  estate 
for  2|500/.y  by  virtue  of  the  covenant  contained  in  his 
marriage  settlement  of  1851.  This  was  resisted  by 
Mr.  Hawlins,  one  of  the  testator's  creditors,  and  the  case 
came  on  to  be  argued  upon  an  adjourned  summons. 

Mr.  J,  H.  Palmer  and  Mr.  Welford,  for  Mr.  Rawlins, 
arguedy  first,  that  the  testator's  covenant  had  been  satis- 
fied by  the  appointment  made  by  the  will.  Secondly, 
that  Charles  Wickham,  having  assented  to  the  payment 
of  the  2,500/.  to  the  trustees  of  the  settlement,  could 
not  afterwards  claim  that  sum  against  the  testator's 
estate;  and  thirdly,  that  the  2,500/.  ought  to  be  con- 
sidered as  payable  out  of  such  assets  as  would  be 
applicable  to  the  payment  of  legacies,  so  as  to  be  post- 
poned to  simple  contract  debts.    See  Bailey  v.  Lloyd  (a). 

Mr.  Lloyd  and  Mr.  G,  L.  Russell,  for  Charles 
Wickham. 

Mr,  Selwyn  and  Mr.  Swanston,  for  the  Plaintiff. 
Mr.  J.  H.  Palmer  in  reply. 


The  Master  of  the  Rolls. 

JThe  question   is,   whether  the  bequest   to    Charles       Bee.  5. 
Wickham  is  a  performance  of  the  testator's  covenant, 
or  whether  the  son  is  entitled  to  the  benefit  both  of  the 
appointment  and  of  the  covenant. 

Although 

(a)  5  Russ,  330. 
GG  2 
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Although  it  is  with  considerable  regret  that  I  have 
felt  myself  compelled  to  come  to  the  conclusion  I  am 
about  to  state,  yet  I  am  convinced  that  this  appointment 
cannot  be  considered  as  a  performance  of  the  covenant. 
It  is  true,  that  if  it  had  been  so  intended  by  the  settle- 
ment of  1851,  the  testator  might  haVb  covenanted  to 
appoint  by  will  the  2,500/.  to  his  son  Charles,  and  that 
thereupon  the  son  Charles  might  have  agreed  that  the 
sum  so  appointed  should  be  settled  upon  the  trusts  of 
the  deed  ;  but  this  is  not  what  took  place.  The  settle- 
ment of  1851  contains  no  reference  to  the  settlement  of 
1818,  which  created  the  fund  and  the  power.  The 
covenant  also  is  not  a  covenant  to  appoint  2,500/.,  nor 
is  it  made  with  the  objects  of  the  power,  but  it  is 
a  covenant  with  the  trustees  of  the  settlement  to  give  to 
his  son  a  legacy  of  2,500/.,  and  in  the  event  of  his  son's 
death  to  give  to  his  son*s  wife,  the  daughter-in-law  of 
the  testator,  the  sum  of  2,500/.  If  the  trust  fund  had 
failed,  the  testator's  estate  would  still  have  been  liable 
to  discharge  that  covenant,  and  to  pay  the  money  to 
the  trustees  of  the  settlement.  The  appointment  to 
Charles  is,  in  my  opinion,  therefore  not  a  fulfilment  of 
the  covenant  he  had  entered  into  to  leave  the  sum  of 
2,500/.  to  his  son  or  to  his  son's  wife,  and  it  might  well 
have  been,  that  on  the  marriage,  the  wife  or  her  friends 
might  have  reckoned  on  both,  and,  indeed,  but  for  tiie 
events  that  have  unexpectedly  diminished  the  father's 
estate,  it  would  have  happened,  not  by  direct  fulfilment 
of  the  covenant,  but  by  a  gift  of  a  share  of  the  residue. 

The  only  result  of  the  peculiar  terms  in  which  the 
testator  has  made  the  appointment  may  be,  that  the 
son  Charles  would  not  take  the  benefits  under  the  will, 
without  complying,  as  far  as  he  could,  with  the  di- 
rections contained  in  it,  and  that,  consequently,  if  he 

insisted 


Graham 

V. 
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insisted  on  the  fulfilment  of  the  covenant,  the  share  1862. 
of  the  lOfiOOL  might  have  had  to  be  deducted  out 
of  his  share  of  the  residue,  but  on  this  I  do  not 
mean  to  express  any  opinion,  viz.,  whether  it  was  Wickham 
competent  to  the  testator  so  to  appoint  the  10,0O0Z.  as 
to  make  it  subject  to  the  conditions,  which  would  give 
persons,  who  are  not  objects  of  the  power,  any  interest 
in  the  share  appointed.  This  question,  however,  does 
not  arise,  for,  as  I  have  already  said,  events  have  oc- 
curred, which  have  so  reduced  the  testator's  estate,  as 
to  make  it  insufficient  to  pay  all  the  charges  upon  it  in 
full.  No  residue,  therefore,  will,  in  fact,  arise  on  which 
any  election  can  take  effect,  and  I  am,  therefore,  of 
opinion  that  the  covenant  may  be  enforced  against  the 
estate,  and  that  the  appointment  of  one-fourth  of  the 
10,000/.  is,  notwithstanding  such  enforcement  of  the 
covenant,  still  valid  and  effectual. 

The  event  which  has  occurred,  namely,  that  the 
2,500/.,  part  of  the  10,000/.,  has  been,  in  fact,  paid  to 
the  trustees  of  the  settlement,  does  not,  in  my  opinion, 
aflfect  this  question ;  I  expressed  myself  to  that  effect 
at  the  time  of  the  argument.  Even  if  a  case  of  election 
had  arisen,  on  which,  as  I  have  stated,  I  have  abstained 
from  expressing  an  opinion,  still  no  binding  election 
could  have  been  made,  unless  the  person  electing  had, 
previously  to  his  doing  so,  been  fully  informed  of  all  the 
circumstances  of  the  case,  which  were  necessary  to 
guide  him  in  the  performance  of  that  act.  Such  was 
not  the  case,  and  even  if  any  case  of  election  arose,  the 
acts  done  merely  leave  the  parties  where  they  were 
before.  As  to  the  case  of  Charles  Wichham^  therefore, 
I  am  of  opinion  that  the  certificate  is  correct. 

The  other  case  is  that  of  John  Wichham,  another  son 

of 
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of  the  testator.  This  case  is  very  similar  to  that  with 
which  I  have  already  dealt,  with  the  exception  that  it  is 
still  less  favorable  to  the  case  of  Mr.  Rawlins.  I  took 
the  strongest  case  first,  in  consequence  of  having  made 
up  my  mind  upon  that  point,  and,  therefore,  I  have  not 
thought  it  necessary  to  go  in  detail  into  the  other.  It 
is  only  necessary  to  observe,  that  in  the  settlement  made 
on  this  marriage,  there  is  a  covenant  by  the  testator 
with  the  trustees  that  his  executors  should  pay  2,500/. 
after  his  decease  to  the  trustees  of  the  settlement,  who 
are  perfectly  distinct  from  the  objects  of  the  power  of 
appointment.  I  took  the  strongest  case  first,  although, 
in  truth,  they  both  stand  on  the  same  principle,  and  in 
both,  I  think,  the  Chief  Clerk  was  right,  and  I  must 
disallow  the  summons  to  vary  the  certificate.  The 
costs  of  all  parties  will  be  costs  in  the  cause. 


Note. — On  the  27th  of  June,  1863,  an  appeal  of  Mr.  Aoto/ifii  was 
dismissed,  without  costs,  by  the  Lords  Justices. 
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COOKNEY  V.  ANDERSON. 

Nfw.  6,  22. 
A  bill  was  filed  HpHIS  case  came  before  the  Court  on  general  demurrer. 

in  England  to      ±       jy^^  t^jj,  g^^^^j  ^^  ^j^^  ^^^^^  following  :— 

In  the  latter  end  of  the  year  1855,  the  Defendants 
Lancaster  and  Alexander  B,  Freeland  became  joint 

mining  con-  purchasers 

cern  in  Scot- 
land was  to  be  carried  on  by  a  trustee.    All  the  parties  except  the  Plaintiff  were  domt* 
ciled  in  Scotland,  but  an  order  had  been  obtained  to  serve  the  bill  there.     The  Defend* 
ants  appeared  and  demurred  to  the  jurisdiction.     The  demurrer  was  allowed  by  the 
Master  of  the  Rolls,  and  his  decision  was  affirmed  by  the  Lord  Chancellor. 

The  jurisdiction  of  the  Court  of  Chancery  is  not  extended  by  the  statutes  authoriziug 
service  abroad. 

Defendants  served  abroad  who  have  appeared  may  still  demur  to  the  jurisdiction. 

Principles  which  govern  the  jurisdiction  of  this  Court  over  parties  to  contracts  who 
are  abroad. 
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purchasers  of  certain  leases  of  iron  works  in  Riecarion^ 
in  the  county  of  Ayr,  in  Scotland,  where  they  carried 
on  the  trade  of  iron  founders.  The  business  was  not 
successful,  and  on  the  9th  of  September,  1859,  they 
executed  a  deed  of  trust  in  favor  of  their  creditors. 

At  the  time  of  the  execution  of  the  trust  deed,  the 
claims  of  the  creditors,  whose  debts  were  charged  on  the 
minea,  works  and  premises,  stood  thus  : — 

£        s.    d. 
The  Union  Bank  of  Scotland      64,053     0    0 

James    T.    Coohney    (since 

deceased) 25,000    0    0 

John  Freeland      ....         5,000    0    0 

The  Glasgow  ^  S.  W.  Rail- 
way              1,850    0    0 

The    trustees    of     William 

Blane 976    0    0 

£96,879"o'^ 

This  deed,  in  the  Scotch  form,  was  dated  the  9th  of 
September,  1859,  and  was  to  the  following  effect : — We, 
William  Lancaster  and  Alexander  B.  Freeland  (de- 
scribed as  "  now  residing"  in  the  county  of  Ayr)  con- 
sidering that,  finding  ourselves,  as  co-partners  aforesaid, 
unable  to  meet  the  demands  against  us  and  to  pay  the 
debts  owing  by  us  as  these  became  due,  and  being 
satisfied  of  the  great* disadvantage  and  ruinous  conse- 
quences which  might  follow,  if  the  operations  of  our 
works  were  suspended,  we  are  desirous  that  the  business 
should  be  continued,  in  the  expectation  that  thereby 
our  debts  may  be  gradually  cleared  off,  and  that  our 
works  will,  if  necessary,  be  more  readily  disposed  of  as 
going  works,  and  we  have,  at  the  request  of  our  prin- 
cipal creditors  after  named  and  designed,  agreed  to 
convey  over  the  whole  heritable  and  moveable  property 

belonging 
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1862.  belonging  to  us,  as  co-partners  foresaid,  to  the  trastee 
after  named,  in  order  that  our  works  may  be  managed 
and  conducted  by  him,  with  the  aid  and  assistance  of 
Anderson,  ^j^g  committee,  after  named,  for  a  period  of  five  years, 
or  such  longer  or  shorter  period  as  he,  with  the  aid  and 
advice  of  such  committee,  shall  think  proper,  or  until  a 
necessity  arises  for  selling  or  disposing  of  the  said 
works :  Therefore,  we  William  Lancaster  and  Alexander 
Bankier  Freeland,  as  trustees  and  co-partners  foresaid, 
do  hereby  dispone,  convey  and  make  over  from  us  and 
from  the  said  co-partnery  concern  of  Freeland  §p  Lan- 
caster^  to  and  in  favor  of  James  Anderson^  iron  merchant 
in  Glasgow^"  &c.,  "  all  and  whole  the  estate,  heritable 
and  moveable,  real  and  personal,  belonging  to  our  said 
co-partnery  of  Freeland  if  Lancaster j  or  to  us  as  part- 
ners thereof.  But  these  presents  are  granted  in  trust 
and  for  the  purposes  following,  viz. : 

"  In  the  first  place^  the  said  trustee  is  hereby  era- 
powered,  under  the  direction  and  advice  of  the  com- 
mittee after  named,  to  carry  on  and  conduct,  as  here- 
tofore, our  said  works /or  a  period  of  five  years  from 
the  date  hereof,  or  for  such  longer  or  shorter  period 
as  he  and  the  said  committee  shall  think  proper.'^    . 

A  salary  and  a  commission  of  not  less  than  500/.  per 
annum  was  to  be  made  to  the  trustee,  with  allowances  to 
the  partners. 

''  In  the  second  place,  the  said  trustee  shall,  under  the 
direction  and  advice  of  the  said  committee,  pay  and 
discharge  the  whole  other  liabilities  of  the  said  co- 
partnery concern  of  Freeland  ft  Lancaster,  as  these 
become  due,  (with  the  exception  of  the  debts  after 
specified  due  to  the  parties  after  named  and  designed), 
and  the  said  trustee  is  authorized  and  empowered,  after 
providing  for  the  first  purpose  of  the  trust,  to  employ 

the 
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the  funds  and  produce  pF  the  trust  estate  and  to  borrow  1862. 

money  as  aforesaid,  for  the  purpose  of  paying  and  dis-  ^^^^ 

charging  the  said  liabilities,  but  subject  always  to  the  v. 
provision  and  declaration  before  written. 

"In  the  third  place,  in  the  event  of  it  appearing  to 
the  said  trustee  and  committee  that  the  said  works  and 
leases  or  any  part  thereof  cannot  be  profitably  carried 
on,  they  shall  be  entitled,  as  they  are  hereby  authorized, 
to  sell  and  dispose  of  the  said  vvorks  and  leases,  or  any 
part  thereof,  and  that  either  by  public  roup  or  private 
sale." 

Fourthly,  they  were  to  pay  the  interest  and  prin- 
cipal of  the  five  debts  above  stated  to  be  charged  on 
the  mines,  and  in  case  of  a  deficiency  to  pay  them  in 
proportion. 

Fifthly,  they  were  to  pay  the  balance,  if  any,  to  the 
two  partners. 

"  In  the  sixth  place,  James  Robertson,  manager,  and 
James  Reid,  cashier,  both  of  the  said  Union  Bank  of 
Scotland,  and  James  Thomas  Cookney  and  John  Free- 
land,  and  the  survivors  or  survivor  of  them,  are  hereby 
appointed  a  committee,  under  whose  direction  and 
superintendence  the  said  trustee  shall  act,  any  three  of 
them  being  in  all  cases  a  quorum.  The  said  committee 
shall  have  power  to  fix  the  allowance  to  the  trustee,  the 
same  not  being  less  than  500/.  per  annum,  exclusive  of 
the  said  commission,  and  to  give  all  the  necessary 
directions  in  regard  to  conducting  the  works  and  dis- 
posal of  the  proceeds  and,  in  general,  the  whole  manage- 
ment of  the  trust.  The  said  committee  shall  also  have 
the  pow6r  of  accepting  the  resignation  of  the  trustee  or, 
if  they  think  proper,  of  discontinuing  or  dispensing  with 

his 
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his  services,  but  that  only  after  three  months'  notice  of  the 
intention  to  discontinue  and  dispense  with  his  services 
shall  have  been  given  to  the  trustee  in  writing,  and  in 
either  case  or  in  the  event  of  his  death,  the  said  com- 
mittee, to  the  exclusion  of  us,  shall  be  entitled  to 
appoint  another  trustee  to  conduct  the  business  of  the 
trust,  under  the  direction  and  superintendence  of  the 
said  committee." 


The  business  was  accordingly  carried  on  under  the 
creditors'  deed,  and  a  further  large  sum  was  advanced 
for  that  purpose  by  the  bank.  The  bill,  however,  al- 
leged, that  the  business  had  been  carried  on  at  a  loss, 
with  a  constantly  increasing  debt,  which  now  exceeded 
in  the  whole  140,000/.,  of  which  20,000/.  had  been  ad- 
vanced by  the  bank  under  the  trust  deed  and  15,042/. 
under  the  borrowing  powers,  and  this  was  in  addition 
to  their  original  debt.  The  bill  also  stated  that  no 
interest  had  been  paid  on  the  several  debts  sinctf  1860, 
and  it  contained  the  following  allegations  :-* 

**  The  trustee  under  the  said  trust  deed  made  a  report 
in  -Sfay,  1861,  by  which  it  appeared  that  the  affairs  of 
the  said  trust  were  still  more  deeply  involved  than  at 
the  date  of  their  previous  report." 

''  As  the  present  prices  rule  in  the  iron  market,  there 
can  be  no  profitable  results  from  the  management  of 
the  said  trust,  and  the  increase  of  new  fields  and  the 
closing  of  certain  markets,  and  other  reasons,  preclude 
the  prospect  of  any  early  rise  in  the  price  of  pig 
iron." 


**  Looking  to  the  said  reports,  and  to  the  state  of  the 
iron  market,  and  the  loss  from  the  said  management, 
which  is  daily  increasing,  it  is  quite  clear  that  there  is 
no  reasonable  prospect  of  the  said  works  being  carried 


on 
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on  profitably,  and  PlaintifT  submits,  that  it  is  manifestly        1862, 
for  the  benefit  of  all  parties  interested  that  the  said  trust 
should  be  wound  up  without  any  further  delay." 

Mr.  Cockney,  who  was  described  in  the  bill  as  a 
solicitor,  resident  in  London,  died  in  December,  1860, 
and  his  widow  and  executrix  filed  this  bill  in  July, 
1862,  against  Anderson  the  trustee,  and  the  committee, 
and  against  Messrs.  Lancaster  ^  Freeland,  and  the  four 
other  above  specified  creditors  having  charges  on  the 
mines  and  works.     It  prayed  as  follows: — 

'^  That  the  trusts  of  the  said  trust  deed  of  the  9th  of 
September,  1860,  may  be  administered  by  the  Court 
and  wound  up ;  that  an  account  may  be  taken  of  the 
amount  due  to  the  Plaintiff  and  all  other  creditors 
under  the  said  trust  deed;  that  all  proper  accounts 
may  be  taken  and  directions  given  for  realizing  the 
said  trust  property  and  distributing  the  same  among  the 
creditors,  in  a  due  course  of  priority;  that  the  Plaintiff 
may  be  indemnified  fiom  all  liability  "  under  a  lease  in 
which  Cockney  was  lessee. 

The  Court  gave  leave  under  the  10th  Consolidated 
Order,  Rule  7,  to  serve  copies  of  the  bill  on  all  the 
Defendants  in  Scotland.     ' 

The  trustee,  the  committee,  and  the  banking  and 
railway,  company  appeared  to  the  bill  and  demurred, 
on  the  ground  that  the  Plaintiff  had  not  made  such  a 
case  as  entitled  her  to  any  discovery  or  relief. 

Mr.  Selwyn  and  Mr.  Druce,  in  support  of  tlie 
demurrer.  It  appears  from  the  statements  in  this  bill 
that  an  English  Court  of  Justice  has  no  jurisdiction 
over  the  matters  complained  of.    The  rule  relative  to 
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1862.        Wns  point  is  clearly  stated  in  Story^s  Conflict  of  Laws  {a), 
^"^*v*^-^      in  the  following  terms: — 

COOKNEY 

V.  '*  Considered  in  an  international  point  of  view,  juris- 

diqtioUy  to  be  rightfully  exercised,  must  be  founded 
either  upon  the  persons  being  within  the  territory,  or 
upon  the  thing  being  within  the  territory ;  for  otherwise 
there  can  be  no  sovereignty  exerted  upon  the  known 
maxim :  ''  Extra  territorium  jus  dicenti  impune  non 
pareturJ*  Boullenois  puts  this  rule  among  his  general 
principles.  The  laws  of  a  sovereign  rightfully  extend 
over  persons  who  are  domiciled  within  his  territory, 
and  over  property  which  is  there  situate.  Vattel  lays 
down  the  true  doctrine  in  clear  terms.  'The  sove- 
reignty/ says  he,  '  united  to  domain  establishes  the 
jurisdiction  of  the  nation  in  its  territories  or  the  country 
which  belongs  to  it.  It  is  its  province,  or  that  of  its 
sovereign,  to  exercise  justice  in  all  places  under  its 
jurisdiction,  to  take  cognizance  of  the  crimes  com- 
mitted, and  the  differences  that  arise  in  the  coun- 
try.' On  the  other  hand,  no  sovereignty  can  extend 
its  process  beyond  its  own .  territorial  limits,  to  sub- 
ject either  persons  or  property  to  its  judicial  decisions. 
Every  exertion  of  authority  of  this  sort,  beyond  this 
limit,  is  a  mere  nullity,  and  incapable  of  binding  such 
persons  or  property  in  any  other  tribunals." 

This  principle  was  acted  on  in  Norris  v.Chambres  (i), 
which  was  afterwards  affirmed  by  Lord  Campbell^  and  in 
The  Catron  Company  v.  Maclaren  (c).  Here  the  pro- 
perty is  immoveable,  the  parties  are  out  of  the  jurisdic- 
tion, and  the  instrument,  the  law,  and  everything  re- 
lating to  the  litigation  are  Scotch,  and  ought  to  be 

decided 
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(iecided  in  Scotland.  This  Court  has  no  means  of  com- 
pelling obedience  to  its  decree  beyond  the  limits  of  its 
territorial  jurisdiction,  and  as. a  matter  of  discretion  and 
convenience,  this  is  a  case  especially  proper  to  be  deter- 
mined by  the  Scotch  Courts. 

Secondly.  This  bill  shews  no  case  for  the  interference 
of  this  Court.  There  is  no  allegation  of  any  negligence 
or  misconduct  on  the  part  of  the  trustee  or  of  the  com- 
mittee, and  in  the  absence  of  any,  this  Court  would  not 
supersede  their  authority  or  set  aside  the  express  pro- 
visions of  a  deed  giving  them  great  discretionary  powers 
and  important  duties.  The  trust  is  to  carry  on  the 
business  for  five  years,  and  that  term  has  not  yet 
expired,  and  a  sale  cannot  take  place,  unless  it  appear  to 
the  trustee  and  committee  that  the  works  cannot  be  pro- 
fitably carried  on;  this  is  a  condition  precedent.  The 
case  is  like  those  of  the  non-interference  of  the  Court  in 
matters  of  internal  management  of  companies  (a)  or  in 
cases  where  a  price  is  to  be  fixed  by  arbitrators.  Again, 
the  law  of  Scotland  is  a  matter  of  fact  to  be  stated  and 
proved,  and  there  is  no  allegation  that,  under  the  circum- 
stances stated  in  this  bill,  the  affairs  would  be  wound  up, 
or  the  trustee  and  committee  interfered  with ;  the  con- 
trary is  therefore  to  be  assumed. 

Mr.  Hobhouse  and  Mr.  W.  W,  Mackeson  in  support 
of  the  bill.  The  statements  of  the  bill  do  sufficiently 
shew  that  this  Court  has  jurisdiction  to  determine 
the  matters  in  question.  Courts  of  Equity  act  in  per" 
sonanif  and  where  a  party  is  either  resident  within  the 
jurisdiction  or  can  be  brought  within  it  by  the  order 
of  the  Court,  under  the  Consolidated  Orders  (i),  or  the 
statutes  2  Will.  4,  c.  33,  and  4  &  6  Will.  4,  c.  82,  such 

Courts 

(fl)  Fou    V.    Hiirboitlf,   293 ;       2  PhiL  740. 
Moziey  V.  Alston,  1  Phil,  800;  (6)  Order  10,  Rule  7. 
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Courts  have  complete  authority  to  hear  and  determine 
equitable  matters  even  though  they  relate  to  estates 
abroad.  Where  there  is  privity  of  contract  tlie  Court 
has  jurisdiction,  though  the  property  is  abroad.  So  in 
the  case  of  trustee  and  cestui  que  trust,  the  latter  has 
a  right  to  sue  the  former  in  the  tribunals  of  his  own 
country,  and  if  the  law  allows  him  to  summon  the 
trustee,  and  he  is  able  to  compel  his  appearance  in 
the  courts  of  this  country,  he  may  do  so ;  Harris  v. 
Chamhres  (a) ;  Penn  v.  Lord  Baltimore  (b) ;  Carteret  v. 
Petty {c);  Roberdean  v.  Moused);  Innes  v.  Mitchell {e); 
Pike  V.  Hoare  (f) ;  3/aclean  v.  Dawson  (g) ;  Whitmore 
V.  Ryan  (h) ;  Burges  Comm.  (t) ;  Seton  on  Decrees  (A) ; 
Meiklan  v.  Campbell  (/) ;  Letffis  v.  Baldwin  (m) ;  Hen- 
dricky.  Wood(n);  Catron  Company  v.  Maclaren{p)\ 
and  see  Maunder  v.  Lloydip).  Such  an  exercise  of  the 
power  of  this  Court  is  indispensable  where  some  of  the 
parties  live  here  and  others  abroad,  for  as  the  matter 
must  be  determined  by  one  jurisdiction,  it  is  necessary 
that  all  the  persons  interested  should  be  brought  to  that 
jurisdiction  to  have  their  rights  determined ;  for  other- 
wise there  would  be  a  denial  of  justice.  But,  in  the 
present  case,  the  Court  has  made  an  order  to  serve 
the  Defendants  in  Scotland,  which  still  remains  undis- 
charged, and  it  is  not  competent  to  the  Defendants, 
who  have  appeared  and  submitted  to  the  jurisdiction,  to 
object  to  the  jurisdiction  by  demurrer. 


Secondly,  on  the  merits. 


{a)  29  fieao.  246;  7  Jur.  690. 
(6)  1  Ves.  Men.  444. 

(c)  2  Swuiit.  323,  n. 

(d)  1  Atk.  543. 

(0  4  Drev>.  57, 141  ;  1  D«  G. 
^  J.  423. 

(/)  Ambl.  428;  2  Eden,  182. 

U)  27  Beav.  25;  4  De  G. 
4-  J.  150. 


Trustees  having  a  discretion 

must 

(A)  4  Hare,e}2. 

(i)   Vol.  3,  pp.  396—398. 

(k)  Page  559  {2nd  edit,) 

(/)  24  Beav.  100. 

(m)  11  Beav.  ]53. 

(fi)  30  L.  J.  (Ch.)  583. 
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must  exercise  it  for  the  benefit  of  their  cestuis  que  trust,  1862. 
they  have  not  '^  an  arbitrary  and  capricious  power;" 
MihingUm  v.  Mulgrave  (a).  Their  discretion  is  limited 
and  not  arbitrary  ;  French  v.  Davidson  (J) ;  Dashwood  Ahdersoh. 
y.  Lord  Bulkeley  (c);  and  it  ''would  be  controlled^  if  that 
discretion  is  shewn  to  be  mischievoudy  and  ruinously 
exercised  ;'*  De  Mauneville  y,  Crompton  (ef).  Here,  ac- 
cording to  the  admitted  statements,  the  object  of  the 
parties  being  to  pay  off  the  partnership  debts,  it  appears 
that  nothing  has  yet  been  paid,  not  even  for  interest ;  thaf 
the  deb^  have  greatly  accumulated,  and  "  that  there  is 
no  reasonable  prospect  of  the  works  being  carried  on 
profitably."  If  this  be  proved  at  the  hearing,  the 
trustees  could  not  rely  on  their  discretionary  powers,  and 
obstinately  insist  on  carrying  on  this  ruinous  trade  to 
the  prejudice  of  those  for  whom  they  are  trustees.  The 
cases  as  to  internal  management  of  companies,  as  Foss  v. 
Harbottle  (je) ;  and  as  to  arbitration,  il/t7Re«  v.  Gery{f)\ 
Tillett  V.  T/te  Charing  Cross  Bridge  Company  (g),  are 
wholly  inapplicable. 

Mr.  Selwyn  in  reply. 


The  Master  of  the  Rolls. 

If  this  had  been  an  English  concern  and  an  English      Nw,  22. 
trust  deed,  I  should  not  have  hesitated  to  have  made  a 
decree  in  accordance  with  the  prayer,  on  proof  of  the 
allegation  contained  in  the  bill.    But  the  point  on  which 
I  reserved  my  judgment  was,  whether,  in  a  case  of  this 

description, 

(a)  3  Madd  493.  (0  2  Bart ,  461. 

(6)  3  Madd.  401.  (  f)  14  Ves.  407. 
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462 


CASES  IN  CUANCEllY. 


1862. 

COOKNET 

Anderson. 


description,  I  have  any  jurisdicliou  to  entertain  the  suit. 
I  think  the  principles  which  govern  the  jurisdiction  of  the 
Court  over  parties  to  contracts  is  analogous  to  that  of 
the  Civil  Law,  and  which,  as  far  as  I  am  aware,  has  been 
adopted  by  all  modern  nations.  They  are  described  by 
all  writers  to  consist  of  three  circumstances,  any  one  of 
which  will  give  jurisdiction  to  the  tribunals  of  the 
country  to  take  cognizance  of  the  matter.  The  first  is, 
where  the  domicile  of  the  Defendant  is  within  the  juris- 
diction of  the  Court.  The  second  is,  where  the  subject 
matter  in  dispute  is  situated  within  the  juriscyclion  of 
the  Court.  And  the  third  is,  where  the  contract  in 
question  was  entered  into  within  the  jurisdiction  of  the 
Court.  By  the  word  '' jurisdiction"  I  mean  territorial 
jurisdiction,  the  topographical  limits  within  which  the 
compulsory  process  of  the  Court  operates  to  compel 
obedience  to  its  orders  and  decrees. 


Unless  the  English  law  exercises  a  more  extended 
jurisdiction,  or  unless  this  has  been  conferred  on  the 
Court  of  Chancery  by  statute,  it  will  be  difficult  to  find 
out  the  principle  on  which  I  can  found  the  means  of 
exercising  the  jurisdiction  sought  by  the  Plaintiff  in  the 
present  case.  The  Defendants  are  domiciled  in  Scot- 
landf  the  subject  matter  in  controversy,  or  that  relating 
to  which  the  controversy  arises,  consists  of  iron  works 
and  smelting  furnaces  situate  in' Scot  land y  and  the  con- 
tract or  deed  of  trust  and  arrangement,  which  is  sought 
to  be  enforced,  was-  made  in  Scotland,  and  between 
Scottish  persons. 

The  inconvenience  of  undertaking  to  determine  the 
matter  in  difference  between  the  parties,  in  such  a  state 
of  things,  scarcely  admits  of  over  statement.  In  the 
first  place,  the  contract  is  a  Scottish  contract,  which 
must,  therefore,  be  construed  and  regulated  by  Scottish 
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law.  An  English  tribunal  has  no  knowledge  or  cogni- 
zance of  such  law,  except  as  a  fact  to  be  proved  by 
evidence.  This,  itself,  is  a  serious  inconvenience.  If  a 
point  of  some  nicety  in  the  Scottish  law  should  arise  in 
the  course  of  the  case,  how  is  this  Court  to  decide  that 
question  with  any  satisfaction  to  itself?  The  evidence 
would  be,  I  assume,  as  it  might  be  in  a  difficult  point 
of  English  law,  contradictory.  How  is  this  Court  to 
determine  to  which  of  the  witnesses  greater  weight  is  to 
be  attributed,  or  upon  whom  the  greater  reliance  is  to 
be  placed  ?  It  is  but  lately  that  in  a  case  of  Norris  v. 
Chamhres  (a),  cited  in  the  course  of  the  argument  on 
this  very  demurrer ;  it  appeared  that  a  German  court  of 
justice  had  to  determine  a  question  depending  on 
English  law,  there  was  produced  in  evidence  before  that 
Court  the  opinion,  expressed  judicially,  of  the  Master 
of  the  Rolls  for  the  time  being,  and  the  written  and 
signed  opinions  of  three  of  the  most  eminent  English 
counsel  practising  at  the  English  bar,  which  opinions 
were  in  exact  conflict  with  each  other.  If  such  a 
matter  were  to  occur  in  this  case,  with  reference  to 
Scottish  law,  how  is  this  Court  to  act  ?  It  is  true,  that 
this  is  an  inconvenience  which  cannot  always  be 
avoided,  and  which  must,  in  spite  of  every  endeavour 
to  the  contrary,  occur  occasionally,  but  it  is  highly 
desirable  not  to  multiply  instances  of  such  cases,  or  to 
run  out  of  the  way  to  find  them. 


1862. 


The  inconvenience  of  dealing  with  this  case  does  not 
stop  here.  The  reason  usually  given  why  the  domicile 
of  the  Defendant  points  out  the  court  where  he  is  to 
be  sued,  is  the  necessity  of  being  able  to  compel  the 
Defendant  to  appear,  and  to  perform  the  mandates 
of  the   Court.     The   want  of  this   power  would  be 

most 
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most  pointedly  shewn  in  the  present  case.  I  assume 
that  the  Plaintiff  obtains  a  decree  with  costs  against  the 
Defendant, — how  is  the  Plaintiff  to  enforce  it?  At- 
tachment, sequestration  and  the  like  ordinary  processes 
of  this  Court  are  here  out  of  the  question.  Not  one  of 
these  has  any  efficacy  or  could  be  enforced  beyond  the 
territorial  boundary  of  the  jurisdiction  of  the  Court. 
The  only  mode  suggested  to  me  in  which  the  decree 
could  be  enforced  would  be,  to  proceed  on  that  decree 
in  the  Scottish  court  as  in  the  case  of  a  foreign  judg- 
ment. If  I  were  to  adopt  this  course,  a  more  circuitous 
and  a  more  inconvenient  one  could  scarcely  be  adopted. 
It  is  admitted,  that  the  Scottish  law  must  govern  this 
case,  and  consequently,  in  a  suit  to  enforce  a  decree  as 
a  foreign  judgment,  the  decision  here  would  have  to 
be  reviewed,  and  the  cause  tried  over  again  before  the 
Scottish  courts ;  whilst,  if  this  Court  had  refused  to  in- 
terfere in  the  matter,  there  would  have  been  but  one  set 
of  proceedings  and  one  decision,  namely,  that  of  the 
Scottish  court,  which  would  have  settled  the  whole 
matter. 


The  case  decided  by  me  of  Norris  v.  Chambres  (a), 
and  affirmed  by  Lord  Campbell^  has  been  much  com- 
mented on,  as  an  authority  on  both  sides,  both  for  the 
Plaintiff  and  the  Defendant.  But,  although  it  relates 
to  the  jurisdiction  of  this  Court,  it  has  not,  as  it  appears 
to  me,  any  but  a  very  remote  bearing  on  this  case.  That 
case  may  be  stated  thus : — ^The  owner  of  an  estate  in 
Germany  entered  into  a  contract  to  sell  it  to  an  English- 
man, who  advanced  a  large  portion  of  the  purchase- 
money  upon  it  and  died.  The  owner  of  the  estate  in 
Oermany  annulled  the  contract,  and  sold  it  to  another 
person.      The  representative  of  the  original  purchaser 

sought 
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sought  to  establish  a  lien  on  the  estate,  in  the  lands  1862/ 
of  the  second  purchaser,  for  the  amount  of  the  pur* 
chase-money  advanced  by  the  first  purchaser.  The 
Plaintiff  and  the  Defendant  were  both  Englishmen,  and 
both  domiciled  here ;  but  I  determined,  that  this  Court 
bad  no  jurisdiction  where  there  was  no  privity  between 
them  to  interfere  in  a  question  relating  to  immoveable 
property  lying  out  of  the  jurisdiction  of  the  Court 
The  question  of  privity  between  the  Plaintiff  and 
Defendant  there  was  most  material,  because,  in  the 
well-known  case  of  Penn  v.  Lord  Baltimore  (a),  it  was 
decided,  that  a  contract  between  Englishmen  in  England 
may  create  a  lien  on  immoveable  property  of  one  of 
those  parties  situate  out  of  the  jurisdiction  of  the  Court, 
which  this  Court  will  declare  and  do  all  in  its  power  to 
enfor'^e.  But,  although  the  absence  of  privity  between 
the  Plaintiff  and  Defendant  disabled  the  Court  from 
interfering  in  that  case,  it  does  not,  therefore,  follow 
that  this  Court  will  interfere  in  every  case  where  there 
is  a  privity  of  contract  between  the  Plaintiff  and 
Defendant.  In  Morris  v.  Chambres  both  Plaintiff  and 
Defendant  were  domiciled  in  England,^ud  yet  the  Court 
would  not  interfere.  Besides  which,  the  privity  of  con- 
tract spoken  of  by  me  had  reference  to  a  contract  entered 
into  in  England  between  Englishmen,  and  it  is  by  reason 
of  the  existence  of  such  a  contract,  that  the  decrees 
in  Penn  v.  Lord  Baltimore  and  other  cases  of  a  similar 
character  were  enforced,  namely,  that  as  the  Court  of 
Chancery  acts  in  personam  of  the  Defendant,  itteay, 
indirectly  and  by  virtue  of  this  power,  act  upon  his  im- 
moveable property  in  a  foreign  country.  It  is  also  to  be 
observed,  that  in  those  cases,  there  was  no  question  but 
that,  as  between  the  Plaintiff  and  Defendant,  this  Court 
had  full  authority  and  power  to  act  on  the  property  of 

either 
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either  or  both  within  the  jurisdiction ;  but  this  power  and 
autiiority  flowed  from  the  circumstance,  that  the  contract 
was  an  English  contract,  that  is,  a  contract  entered  into 
between  Englishmen  domiciled  in  England^  relating  to 
English  affairs  and  to  be  performed  in  England. 

But  it  would  be,  as  I  apprehend,  an  unprecedented 
event,  in  the  records  of  this  Court,  if  two  foreigners 
should  enter  into  a  contract  relating  to  foreign  af- 
fairs to  be  performed  in  their  own  country,  that  this 
Court  would  allow  one  of  them  to  sue  the  other 
with  reference  to  that  contract  in  the  English  tribunals* 
If  a  native  of  France  entered  into  a  contract  with  a 
French  architect  to  build  him  a  house  in  Paris  on 
certain  terms  and  conditions,  it  is  not,  I  apprehend, 
competent  for  one  of  those  parties  to  that  contract  to 
sue  the  other  in  the  tribunals  of  this  country  for  a 
breach  of  the  contract,  or  to  enforce  the  performance  of 
it.  Nor  would  it,  I  apprehend,  vary  the  case,  if  the 
contract  had  been  entered  into  in  England  during  the 
temporary  residence  here  of  the  parties  to  it,  provided 
that  the  Defendant  was  not  domiciled  here  when  the 
action  was  brought  or  the  suit  instituted  against  him. 

But  if  that  be  so,  the  present  case  presents  still 
greater  difficulty,  for  the  Defendants  are  not  resident, 
even  temporarily,  within  the  jurisdiction  of  this  Court, 
the  subject  matter  of  the  contract  relates  to  the  adminis- 
tration of  a  trust  for  the  management  and  sale  of  im- 
moveable property  situate  out  of  the  jurisdiction  of  this 
Court,  and  what  is  more,  it  arises  out  of  a  contract 
relating  to  foreign  matters,  entered  into  by  foreigners 
residing  abroad,  and  subject  to  the  laws  of  their  own 
country.  It  is  true  that  this  country  is  Scotland,  and 
that  so  far  as  allegiance  to  the  sovereign,  and  so  far  as 
political  rights  and  duties  are  concerned,  it  is  part  of 

the 
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the  same  country  as  England,  but  for  the  purpose  I  am 
now  considering  it  is  as  much  a  foreign  country  as 
France^  and  is  regulated  by  a  distinct  system  of  laws 
and  by  a  separate  administration  of  justice.  Awdbrioii, 

This  case,  therefore,  wants  every  one  of  those  requi- 
sites I  have  already  referred  to  as  being  the  foundation 
on  which  the  Court  can  properly  exercise  its  jurisdiction. 
First,  the  Defendants  are  not  domiciled  within  the  juris- 
diction of  the  Court;  secondly,  the  subject  matter  on 
which  the  Court  is  to  act  is  not  situate  within  the  limits 
of  that  jurisdiction ;  and,  thirdly,  the  contract  is  not  a 
contract  to  be  performed  within  the  jurisdiction  of  the 
Court.  The  forum  domicilii^  the  forum  rei  sita  and  the 
forum  contractus  are  all  wanting,  and  I  can  find  no  case 
or  authority  which  would  maintain  such  an  exercise  of 
the  jurisdiction  of  this  Court. 

The  only  remaining  point  is,  to  consider  whether  this 
power  has  been  conferred  on  this  Court  by  any  statute. 
It  is  not  asserted  that  this  is  done  in  express  terms,  but 
it  is  suggested  that  the  acts  which  authorize  the  service 
of  subpoenas  on  Defendants  residing  out  of  the  juris- 
diction of  the  Court  virtually  confer  this  power : — that  no 
distinction  is  made  between  one  class  of  Defendants 
and  another  : — and  that  either  the  Defendant  so  served 
must  appear,  or  that  appearance  will  be  entered  for  him 
and  a  decree  made  against  him  in  his  absence,  and  that 
this  gives  the  jurisdiction  and  supersedes  the  necessity 
of  having  recourse  to  the  forum  domicilii  of  the  De- 
fendant. 

In  addition  to  this,  it  is  contended,  that  the  Defendant, 
if  he  contested  the  right  of  the  Court  to  take  cog- 
nizance of  the  matter,  must,  when  served,  move  to 
discharge  the  order  permitting  him  to  be  served,  and 
that,  if  he  do  not  do  so,  he  has  omitted  the  proper  time 

for 
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1862,       for  taking  this  objection,  and  that  he  cannot  afterwards 
raise  the  question  by  demurrer. 

My  opinion  is,  that  nothing  contained  in  the  statutes 
relating  to  the  service  of  subpoenas  abroad  has  the  effect 
of  extending  the  jurisdiction  of  this  Court.  Before  those 
acts,  the  power  of  serving  a  suhpmna  on  a  Defendant 
abroad  existed,  but  it  was  simply  useless,  because, 
unless  the  Defendant  voluntarily  appeared,  no  further 
steps  could  be  taken  against  him  (a).  Now,  under  these 
acts,  an  appearance  may  be  entered  for  the  Defendant  by 
the  Plaintiff,  who  may  thereupon  proceed  to  obtain 
against  the  Defendant,  in  his  absence,  such  a  decree  as 
the  facts  proved  or  taken  pro  confesso  will  justify,  and 
the  Court  can  then  attach  the  person  of  the  Defendant, 
if  he  should  come  within  the  jurisdiction,  or  sequester 
his  property,  if  there  be  any  which  lies  within  the  juris- 
diction of  this  Court.  But  all  questions  of  jurisdiction 
remain  exactly  on  the  same  principles  as  they  did 
before,  and  these  acts  do  not,  in  any  respect,  operate 
otherwise  than  to  prevent  a  Defendant  from  using  his 
foreign  residence  as  the  means  of  escaping  from  doing 
justice,  in  cases  where  he  would  be  compelled  to  do  so 
if  he  were  resident  within'^the  jurisdiction. 

In  the  present  case,  it  cannot  be  put  higher  than  if  the 
Plaintiff  had  served  the  Defendant,  when  temporarily 
resident  within  the  jurisdiction,  and  if  so,  in  my  opinion, 
the  case  of  the  Plaintiff  would  not  have  been  advanced 
or  made  more  favorable  than  it  is  at  present. 

Neither,  in  my  opinion,  are  the  Defendants  bound  to 
move  to  discharge  the  order  permitting  them  to  be  served 
abroad,  nor,  if  they  omit  to  do  so,  are  they  precluded 
from  raising  the  question  by  demurrer.     Upon  moving 

to 

(fl)  See  Free.  Ch.  83  ;  2  Beav.  509;  I  lfa/%,  /;.  243  ;  1  C  P. 
73 ;    2   Simom,  544 ;    2   Keen,      C.  {Colt)  22. 
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to  discharge  the  order  for  service,  there  might  arise  much  1862. 
inconvenience  from  a  conflict  of  affidavits,  and  I  hardly 
know  how  these  could  be  excluded,  and  if  so,  I  might 
have  to  incur  the  anomaly  of  hearing  the  case  on 
evidence  on  both  sides,  in  order  to  ascertain  whether  it 
ought  to  be  allowed  to  proceed.  But  however  this  may 
be,  I  am  not  aware  of  any  statutory  provision  or  any 
decision  which  draws  a  distinction  between  Defendants 
served  within  and  those  served  beyond  the  limits  of  the 
jurisdiction  of  the  Court,  as  to  the  mode  in  which  they 
may  resist  the  relief  sought  by  the  Plaintiff;  still  less 
can  I  discover  any  principle  which  should  preclude  a 
Defendaiit,  when  served  in  a  place  beyond  the  jurisdic- 
tion, from  demurring  to  the  Plaintiff's  bill  within  the 
time  prescribed  by  the  rules  of  the  Court.  It  is  obvious 
that  the  Defendant  must  have  this  liberty,  with  regard 
to  all  the  more  ordinary  causes  of  demurrer,  and  it 
would  be  a  surprise  to  me  to  find  it  laid  down  by  any 
decision  of  the  Court  of  Chancery,  that  a  Defendant 
served  in  a  place  beyond  the  jurisdiction  of  the  Court 
might  demur,  because,  on  the  face  of  this  bill,  the 
Plaintiff  had  shewn  no  title  to  the  relief  he  asked,  or 
because  it  thereby  appeared  that  his  title  was  barred  by 
lapse  of  time,  or  by  some  acts  of  his  own,  and  that  he 
could  not  demur  on  the  ground  that  this  Court  was  not 
the  proper  tribunal  in  which  to  try  the  question. 

Observe  to  what  this  would  lead  : — He  might  demur, 
because  it  appeared  on  the  face  of  the  bill  that  the 
Court  of  Chancery  was  not  the  proper  Court  in  which 
to  sue  him,  if  it  appeared  that  his  proper  remedy  was 
by  action  at  law,  and  that,  consequently,  the  Court  to 
which  he  was  amenable  was  one  of  the  courts  of 
common  law  at  Westminster  Hall ;  but  that  he  could 
not  demur,  if  he  contended  that  the  only  Court  in  which- 
the  Plaintiff  could   sue  was   a   Court  situate  out  of 

England^ 
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Englandy  that  is,  that  he  might  demur  because  the 
Plaintiff's  remedy  was  by  action  at  law,  in  the  Queen's 
Bench,  Common  Pleas  or  Exchequer,  but  that  he  could 
not  demur  because  the  Plaintiff's  remedy  was  by  action  of 
declarator  in  a  Scotch  court ;  and  yet  such  must  be  the 
result  if  the  Defendant  be  not  at  liberty  to  demur  on 
the  ground  that  the  Court  has  no  jurisdiction  to  enter- 
tain the  subject  matter  of  the  suit. 

Upon  all  these  grounds  I  am  of  opinion  that  the 
Defendant  is  entitled  to  demur  in  the  present  case,  and 
that  his  demurrer  must  be  allowed. 

NoTB— Affirmed  by  Lord  Wciihury,  L.  C,  25th  April^  1863. 


MILLETT  V.  DAVEY. 


WhTre  aVort-  "RY  ""'^^^^  ^''  ^^^^^  ^^^^  ^"^  ^^2°'   ^^2^  ^"^    ^^^2' 
gaged  esute  is  -^^     the   moiety  of   an    estate    in    Cornwall^   called 

cient  ialue  to    JBesarral,  stood  mortgaged  for  the  sum  of  3,000/.  and 
pay  the  mort-    interest.    The  mortgage  deed  contained  no  power  to 

gagee,  on  lease  the  minerals, 

entering  into 

MY^ron'  I"  Marchf  1842,  there  being  a  considerable  arrear  of 

mines  and  cut  interest,  the  mortgagee  entered  into  possession,  and  the 
timber,  and  he  ^  t  i     •  i    x  ^i.-     a-  't- 

will be  chaived  Court  came  to  the  conclusion,  that,  at  this  time,  tbe 

only  with  the    estate  was   an  insufficient  security  for  the  mortgage 
net  profits.  ^  °  ° 

But  where  the   money  then  due. 
estate  is  suffi- 
cient, a  mort- 
gagee in  poe-         On  the  18th  of  October,  1856,  the  mortgagee  con- 
such  right,  and  curred  with  the  owners  of  the  other  moiety  in  granting 

if  he  opens       ^  lease  of  the  minerals  to  a  company,  at  a  royalty  of 
and  works  ^     -^  -  L     \i. 

mines,  he  will    •  one-eighteenth, 

be  charged 
with  the  gross  receipts,  and  will  be  disallowed  the  expenses  of  working. 
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one-eighteenth.  The  company  spent  17,000/.  in  the 
undertaking,  but  only  got  about  10,000/.  worth  of 
minerals,  and  becoming  unable  to  proceed,  the  works 
were  abandoned. 

The  company  however  paid  to  the  mortgagees  136/. 
for  their  moiety  of  the  royalty. 

This  suit  was  instituted  in  1859,  by  the  representatives 
of  the  mortgagee  against  the  representatives  of  the  mort- 
gagor, to  foreclose  the  mortgage.  In  1860,  the  usual 
decree  was  made,  by  which  the  mortgagees  were  to 
account  for  what,  without  the  wilful  default,  they  might 
have  received. 


In  taking  the  accounts,  the  Defendant  insisted  that 
the  Plaintiffs  were  not  only  liable  for  the  136/.  received 
for  royalties  (which  was  admitted),  but  also  for  the  sum 
of  4,920/.  8«.  8(/.,  a  moiety  of  the  gross  value  of  the 
minerals  won,  without  any  allowance  for  the  expenses  of 
getting  them.  The  Defendant  also  sought  to  charge 
the  Plaintiffs  with  a  sum  of  237/.  6s.  4c/.,  the  estimated 
value  of  three  and  a  half  acres  of  surface  damaged  by 
the  working  of  the  mines. 

It  appeared  that  although  the  minerals  on  the  pro- 
perty had  been  formerly  worked,  yet  that  the  mining 
operations  had  been  abandoned  before  the  mortgagee 
took  possession. 

Mr.  Lloyd  and  Mr.  Eddis^  for  the  Defendant,  con- 
tended, that  the  security  was  not  insufficient  in  1842, 
for  in  ascertaining  the  value  of  the  estate,  the  minerals 
under  it  must  be  included,  in  the  same  way  as  timber 
growing  on  an  estate   was    ordinarily  added  to  the 

valuation ; 
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1862.  valuatioD ;  that  the  mortgagees  had  no  right  to  open 
mines  or  to  authorize  others  to  do  so ;  that  they  could 
only  work  mines  which  were  opened  when  they  took 
possession.  That  although  the  Defendant  certainly 
knew  that  the  mines  were  being  worked,  still  that  he 
was  not  aware  of  the  circumstances  or  of  the  powers 
contained  in  the  mortgage  deed.  That  a  mortgagee  had 
no  right  to  speculate  with  the  estate  of  the  mortgagor, 
that  the  loss  had  arisen  from  bad  working,  and  that  con- 
sequently the  Plaintiffs  were  liable  to  account  for  the 
damage,  which  was  the  value  of  the  carpus  of  the  estate 
improperly  abstracted  from  it;  Viner  v.  Vavffhan{a); 
Thorneycroft  v.  Crockett  {b) ;  Clavering  v.  Clavering  (c) ; 
Hood  y.  Easton  (d) ;  Dean  ▼.  Thwaite  («) ;  Hughes  v. 
Williams (/ ) ;  Whitfield  v.  Bewit  ( g)  and  see  Withrington 
V.  Banks  (k);  Fairfield  v.  Weston  {%);  HippersUy  v. 
Spencer  (Ji)\  Martin  v.  Porter  {I);  Wild  v.  Holt{m)\ 
Morgan  v.  Powell  (n). 

Mr.  Southgate  and  Mr.  Bevir,  for  the  Plaintiffs. 
The  security  was  altogether  insufficient  for  the  repay- 
ment of  the  money  due,  and  the  Plaintiffs  were  there- 
fore justified  in  making  the  mines  available.  They 
have  accounted  for  their  receipts,  which  was  all  they 
were  liable  for.  The  co-owners  of  the  mine  might  also 
have  worked  it,  accounting  for  half  of  the  profits; 
Powell  V.  Aiken  (o) ;  Smallman  v.  Onions  (p)  ;  Hole  v. 
Thomas  {q) ;  Twort  v.  Twort  (r)  ;  Dengs  v.  Shuck- 
burg; 

(a)  2  Beav,  466.  (t)  2  Sim.  Sf  St.  96. 

(6)16  Sim.  445 ;  S.  C,  2  H.of  (k)  5  Madd.  422. 

L.  Cat.  239.  (/)  5  Mfe.  *  T^.  351. 

(e)  2  P.  Wmt.  SSS.  (m)  9  Mee.  if  W.  672. 

(d)  2  Giff,  692.  (n)  3  Q.  B.  Rep.  278. 


(c)  21  Beav.  621.  (o)  4  Kay  Sf  J.  343. 

(/)  12  Va.  493.  {p)  3  Bro.  C.  C.  621. 

{g)  2  P.  Wm$.  240.  (9)  7  Vet.  589. 

(A)  Sekct  Ca.  CAa.  30.  (r)  16  Vet.  128. 
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burg  (a) ;    Spencer  v.  Scurr  (6)      Lord  St.  Leonards* 
Handy  Book{c), 

Mr.  Lloyd  in  reply. 


The  Mastbb  of  the  Rolls. 

This  is  a  summons  adjourned  from  Chambers,  in  ^ov.  19. 
which  the  Defendant  seeks  to  surcharge  the  mortgagee 
with  various  sums,  consisting  of  the  value  of  minerals 
obtained  from  lessees  of  the  mortgagee,  and  also  for  the 
value  of  certain  land,  which  has  been  destroyed  in 
obtaining  those  minerals. 

I  am  of  opinion  that  the  surcharges  must  be  dis- 
allowed. In  the  first  place,  I  think  that  this  was  an 
insufficient  security,  and  upon  the  fullest  examination 
of  the  evidence,  I  can  have  no  doubt  upon  that  question. 
The  amount  of  the  mortgage  money  was  3,000/.  There 
was  an  arrear  of  interest  exceeding  200/.  when  the 
mortgagee  entered  into  possession  in  184S;  the  accounts 
have  been  taken  against  him  as  mortgagee  in  possession, 
and  after  making  every  allowance,  but  omitting  the 
question  of  the  mines,  it  appears  that  the  mortgage  debt 
had  been  gradually  increasing  down  to  the  present 
time,  and  that  now  it  exceeds  6,000Z.  for  principal  and 
interest.  I  think  that,  under  such  circumstances,  it 
would  require  very  strong  evidence  to  satisfy  me  that 
this  was  a  sufficient  security  to  cover  the  amount  of  the 
principal,  interest  and  costs  due  to  the  mortgagee.  When 
I  look  closer  into  the  matter,  all  the  evidence  confirms 
that  view.     It  is  true  that  a  witness  for  the  Defendant 

says 

(fl)  4  Yo,  4-  ColL  (JEicA.)  42.  (c)  Page  92  (4M  edU.) 

(6)  31  Beav.  334. 
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says  that  the  surface  of  the  property  was  worth  4,600/., 
but  on  the  other  hand,  a  witness  for  the  Plaintiif  says, 
that  it  is  only  worth  2,500/.  But  I  have  frequently 
had  occasion  to  observe  on  the  diflSculty  I  have  felt  in 
placing  any  reliance  upon  contradictory  evidence  given 
as  to  the  value  of  property.  It  is  a  mere  matter  of 
opinion,  and,  though  given  bonajide,  the  most  monstrous 
opposite  results  are  sometimes  produced  by  witnesses 
on  opposite  sides.  The  only  way  in  which  I  have  been 
able  to  determine  disputed  questions  of  value  has  been, 
to  employ  some  surveyor  or  land  valuer,  totally  uncon- 
nected with  both  the  parties,  to  give  me  his  opinion. 


But  here  I  have  a  test  on  which  I  can  proceed.  In 
the  first  place,  I  find  that  the  gross  annual  rental  of  the 
property  was  only  1 12/.  7«.,  of  which  13/.  7s.  arose  from 
cottages  of  a  very  inferior  description,  from  which  it  is 
notorious,  that  in  times  of  distress,  the  landlord  can 
rarely  get  his  rent.  If  this  gross  rental  were  put  at 
thirty-years  purchase,  it  would  very  little  exceed  3,300/., 
which  was  less  than  what  was  due  for  principal,  interest 
and  costs  at  the  time  when  the  mortgagee  took  posses- 
sion ;  there  is  also  evidence  that  more  could  not  have 
been  got  for  it.  It  is  in  vain  to  say  that  this  property 
could  have  been  put  up  for  auction  and  sold,  so  as 
to  produce  a  surplus,  if  the  minerals  had  been  added  to 
it.  It  is  very  doubtful  what  the  value  of  the  minerals 
would  have  been  in  the  market.  What  we  know  re- 
specting the  minerals  of  the  mine  is,  that  before  the 
mortgagee  took  possession,  an  attempt  had  been  made 
to  work  them,  which  had  failed,  and  that  the  working 
had  been  abandoned.  It  also  appears  that  subsequently, 
under  a  lease  made  by  the  mortgagee,  the  minerals  had 
been  worked  at  a  very  serious  and  continued  loss. 

I  am  of  opinion,  in  that  state  of  circumstances,  that 

the 
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the  burden  of  proof,  which  Mr.  Lloyd  very  justly  says 
is  thrown  upon  the  mortgagee,  of  showing  that  the 
security  was  insufficient,  has  been  fulfilled  on  the  present 
occasion,  and  that  he  has  established  the  fact,  that  when 
he  took  possession,  the  security  was  an  insufficient 
security  to  pay  the  principal,  interest  and  costs,  which 
he  was  entitled  to,  and  that,  accordingly,  he  was  entitled 
to  all  such  rights  as  a  mortgagee  who  enters  into  pos- 
session of  a  security  which  is  insufficient  for  the  pay- 
ment of  his  principal,  interest  and  costs  is  usually 
entitled  to.  What  those  rights  are,  I  think,  is  really 
not  a  matter  in  dispute.  They  were,  I  think,  fairly 
enough  stated  and  admitted  during  the  argument,  and 
are,  I  think,  very  well  described  by  Lord  St.  Leonards 
in  his  Hand  Booh, 

I  think  the  law  on  this  subject  maybe  stated  thus: — 
A  mortgagee  with  a  sufficient  security  undoubtedly 
cannot  commit  waste,  or  rather  cannot  dispose  of  any 
portion  of  the  inheritance,  for  the  word  "  waste  "  is  not 
a  proper  expression  to  apply  to  a  person  who,  at  law,  is 
the  absolute  owner,  but  is  only  subject  to  the  equitable 
rules  of  this  Court.  This  Court,  in  such  a  case, 
would  interfere,  by  injunction,  to  prevent  him  from 
destroying  any  part  of  the  inheritance :  it  would  say, 
you  are  in  possession  of  a  property  sufficient  to  keep 
down  the  interest  on  your  mortgage  and  to  pay  all  that 
is  due  to  you  on  your  mortgage,  you,  if  you  please,  may 
file  a  bill  to  foreclose,  but  you  are  not  entitled  to  destroy 
any  part  of  the  inheritance,  and  if  you  do  so,  it  is  at  your 
risk  and  peril,  and  you  must  make  that  good  to  the 
mortgagor  in  taking  the  account.  I  think  the  point 
fairly  and  well  put  by  Mr.  Lloyd,  who  said,  the  property 
mortgaged  to  you  is  the  whole  estate,  you  have  disposed 
of  a  certain  quantity  of  the  minerals  without  any  suf- 
ficient 
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ficient  reason^  and  you  must  make  that  good  now  that 
I  come  to  pay  you  ofT.  In  such  a  case,  according  to 
"v.'  *  Thomeycroft  v.  Crockett  (a)  and  various  other  decisions, 
Davbt.  ^i^g  mortgagee  must  be  charged  with  the  value  of  the 
inheritance,  and  not  allowed  anything  in  diminution  of 
that  value. 

But  where  the  security  is  insuiBcient,  a  totally  difierent 
set  of  considerations  arise.  There  a  mortgagee  is  enti- 
tled to  make  the  roost  of  the  property  for  the  purpose  of 
realizing  what  is  due  to  him.  He  may  cut  timber,  he 
may  open  a  mine,  and  this  Court  will  not,  by  injunction, 
interfere  to  prevent  his  doing  so,  provided  he  is  not 
committing  wanton  destruction,  in  which  cases  it  is  ad- 
mitted that  the  Court  will  interfere  and  prevent  him.  But 
where  a  mortgagee  so  circumstanced  is  acting  bond  fide, 
as  in  the  present  case,  the  Court  will  never  interfere  to 
prevent  his  felling  timber  or  opening  a  mine  and  the 
like,  but  he  does  it  at  his  own  risk  and  peril ;  so  that,  if 
he  incurs  a  great  loss  in  working  the  mine,  he  cannot 
charge  a  penny  of  that  loss  against  the  mortgagor,  and 
if  he  obtains  a  great  profit,  the  whole  of  that  profit  must 
go  in  discharge  of  his  mortgage  debt.  That  is  the  con- 
dition upon  which  he  speculates,  but,  subject  to  that 
condition  and  speculation,  he  is  entitled  to  make  the 
most  of  the  property  for  the  purpose  of  discharging  what 
is  due  to  him. 

That  being  my  view  of  the  matter,  it  appears  that,  in 
the  present  case,  the  mortgagor  and  his  mortgagee  being 
only  entitled  to  an  undivided  moiety  of  the  property,  the 
mortgagee  concurs  with  the  owner  of  the  other  undivided 
moiety  in  making  a  set  of  the  whole  of  the  minerals  of 
a  portion  of  the  property  to  a  company,  upon  payment 
of  a  royalty  of  one-eighteenth  of  the  gross  produce. 

The 

(a)  16  Sim.  445. 
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The  company  worked  the  minerals^  and  it  mast  be        1862. 
assumed,  in  the  absence  of  any  evidence  to  the  con- 
trary, that  they  worked  them  properly. 

It  appears,  upon  the  evidence  before  me,  that  the 
company  spent  17,000/.,  and  that  they  earned  only 
10,000/. ;  accordingly  the  company  was  unable  to  pro- 
ceed, and  the  working  was  wholly  abandoned.  The 
owners  of  the  two  undivided  moieties  each  got  134/. 
for  their  royalty,  and  the  mortgagees  must  of  course 
account  for  the  134/.  received  by  them,  that  is  not  dis- 
puted. They  in  reality,  as  it  appears  to  me,  gained 
something  out  of  the  minerals  which  could  not,  by 
possibility,  have  been  gained  otherwise. 

But  that  is  not  the  only  thing,  which,  in  the  view 
I  take  of  the  case,  makes  it  impossible  for  the  Defendant 
to  succeed  on  the  surcharge;  because  the  Defendant 
was  himself  resident  upon  the  spot,  and  was  cognizant 
of  the  whole  matter.  He  is  a  person  experienced  in 
mining  matters,  and,  according  to  his  evidence  upon 
cross-examination,  he  has  been  educated  in  mines  all  his 
life,  and  has  risen  to  the  situation  of  agent  of  mines, 
which  is  a  responsible  and  important  situation  in  Corn- 
wall.  He  was  cognizant  of  the  whole  of  the  facts ;  he 
knew  that  this  mining  lease  had  been  granted  in  1855, 
and  makes  no  complaint  for  four  years,  nor  until  De- 
cember^ 1859,  just  before  the  bill  was  filed.  Having 
been  aware  and  cognizant  of  what  had  taken  place, 
I  think  he  cannot  afterwards  complain  of  it,  and  I  adopt 
the  view  taken  in  Hughes  v.  Williams  (o),  that  it  was 
the  bounden  duty  of  a  mortgagor,  if  he  knew  the  mort- 
gagee was  doing  something  injurious  to  the  property, 
or  that  he  was  not  making  the  most  of  it,  to  inform  him 
of  what  was  going  on  and  what  ought  to  be  done. 

It 
(a)  12  Ves.  493. 
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It  is  upon  that  ground  particularly  that  I  think  I 
cannot  allow  a  surcharge  with  respect  to  the  destruction 
of  the  three  acres  and  a  half  destroyed  for  the  purpose 
of  this  mine,  because,  upon  the  evidence,  it  appears  to 
me  that  it  was  the  unavoidable  consequence  of  working 
the  mine,  that  it  was  not  wantonly  or  improperly  done, 
and  that  the  mortgagor  did  not  complain  of  it ;  besides, 
it  appears  so  far  properly  done,  that  the  co-owners  of  the 
other  undivided  moiety  are  of  the  same  opinion  upon 
the  subject.  I  forbear  going  into  the  question  whether 
this  was  opening  a  mine  or  working  a  mine  already 
opened,  because,  on  the  two  grounds  I  have  stated, 
there  is  sufficient  to  disentitle  the  Defendant  to  sur- 
charge the  mortgagee. 


Nov.  24,  25. 

A  father  volan- 
tarily  paid  a 
debt  due  to  a 
bank  fhim  his 
f  on,  and  the 
father  after- 
wards died  in- 
solvent.  Heidf 
that  there  was 
no  debt  from 
the  son  to  the 
father's  estate. 


GRAHAM  i;.  WICKHAM.    (No.  2.) 

rpHE  testator  was  a  partner  in  a  bank  at  Winchester^ 
and,  at  the  end  of  the  year  1864,  the  business  was 
transferred  to  the  Hampshire  Banking  Company.  At 
the  time  of  the  transfer,  John  Wickham  (the  son  of  the 
testator)  owed  the  bank  591/.  13«.  1^.,  and  the  testator's 
son  James  Wickham  owed  the  bank  1,440/.  Os.  8d. 
These  debts  were  transferred  to  the  banking  company. 

On  the  24th  of  March,  1855,  the  testator,  without  the 
knowledge  or  privity  of  the  sons,  discharged  the  debts 
to  the  banking  company,  to  whom  they  had  been  as- 
signed, but  he  took  po  transfer  of  them,  and  the  sons 
entered  into  no  engagement  to  repay  him  the  amount 


The  testator,  by  his  will,  dated  the  2nd  of  May,  1853, 
had  bequeathed  the  residue  of  his  personal  estate  equally 
between  his  three  sons  James,  John  and  Charles.    But 

he 
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he  provided  that  a  sam  of  4,000/.  then  lately  advanced        1862. 
by  him  towards  settling  his  son  John  in  business  should 
be  brought  by  him  into  hotchpot. 

By  a  codicil  dated  the  11th  of  April,  1863,  the  tes- 
tator, after  referring  to  the  residuary  gift  in  his  will, 
proceeded  as  follows : — **  And  whereas  I  have  lately 
advanced  and  paid  unto  or  on  account  of  my  said  son 
James  Wickham  the  sum  of  1,400/.:  now  I  do  hereby 
will  and  declare  that  the  said  sum  of  1,400Z.  shall  be 
brought  by  my  said  son  James  into  hotchpot,  before  he 
shall  be  entitled  to  take  his  share  of  and  in  my  said  re- 
siduary personal  estate,  in  like  manner  as  is  provided  in 
and  by  my  said  will  with  respect  to  the  share  of  my  said 
son  Johriy  and  so  that  my  said  sons  James,  John  and 
Charks  may  be  equally  provided  for  as  aforesaid." 

The  testator  died  in  October,  1855,  and  his  sons  were 
his  executors.  His  estate  was  insufficient  to  pay  his 
debts,  so  that  there  was  no  residue. 

In  taking  the  accounts,  the  Chief  Clerk  had  charged 
John  Wickham  with  the  591/.  135.  l(f.  and  James  Wick' 
ham  with  the  1,440/.  Os.  8d.,  as  debts  due  from  them 
respectively  to  the  testator. 

A  summons  was  taken  out  by  the  Defendants  to  vary 
the  certificate. 

Mr.  Lloyd  and  Mr.  G.  L.  Russell  for  the  sons.  The 
sons' debts  were  voluntarily  paid  by  their  father;  this 
gave  him  no  right  of  action  against  the  sons ;  Xam- 
pleiffh  V.  Braithwait  (a),  and  the  payment  by  the  father 

discharged 

(11)  1  Smith's  Leading  Cos.  135;  Hobart,  105;  and  \  Selto.  Nisi 
Prius  {12/A  c«/.),  80,  82. 
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discharged  his  debt  Primd  facie,  a  purchase  or  pay- 
ment by  a  parent  for  a  child  is  an  advancement,  and 
the  Court  cannot  convert  it  into  a  debt  and  give  a  right 
^N  "2  r*  ^^  ^"'^  ^^  create  an  imph'ed  assumpsit  in  respect  of  such 
advancement. 

It  is  said  that  the  testator  was  insolvent  at  the  time ; 
but  there  is  no  sufficient  proof  of  it.  He  was  not  aware 
of  the  frauds  which  had  been  practised  on  him,  and 
there  could  not  therefore  have  been  any  intention  to 
defeat  his  creditors ;  Ex  parte  Shorland  (a). 

Mr.  Selwyn  and  Mr.  Swanston  for  the  Plaintiff. 

Mr.  J.  H.  Palmer  and  Mr.  Welford  for  the  creditors. 
The  father  having  paid  the  sons'  debts  stands  m  the 
position  of  the  bank  ;  the  codicil  shews  an  intention  to 
keep  the  debt  on  foot,  and  there  being  a  deficiency  of 
assets  the  sons  are  liable. 

Mr.  Lloyd  in  reply. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  certificate  must  be  varied^ 
It  appears  that  at  the  end  of  1854,  the  time  of  the 
transfer  of  the  business  of  the  bank  of  Wickham  ^ 
Co,  to  the  Hampshire  Banhing  Company ,  John  Wick- 
ham owed  591/.  13^.  \d.  and  James  Wichham  owed 
1,440Z.  to  the  bank.  In  the  month  of  March,  1855, 
the  testator,  without  saying  a  word  to  them,  thinks 
fit  to  pay  off  these  claims  which  the  bank  had 
against  his  two  sons,  and  thereupon  he  informs  them 
that  he  has  done  so.  It  was  not  done  under  any 
arrangement  with  them  beforehand,  the  testator  took 
no  assignment  of  the  debts,  and  nothing  at  all  was  said 

between 
(a)  7  Fcf .  88. 
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between  any  of  them ;  the  testator  simply  paid  the  1862. 
debts  due  from  his  sons  to  the  banking  company, 
without  any  arrangement  or  agreement  with  them  or 
anything  further  being  done.  I  am  of  opinion,  and  the 
authorities  which  are  stated  in  SelwyrCs  Nisi  Prius 
establish  clearly,  that  this  creates  no  debt.  It  is 
no  more  a  debt  due  from  the  sons  to  the  father  than  if 
one  stranger  thought  fit  to  pay  the  debt  of  another 
stranger,  in  which  case  be  would  not  obtain  a  right  of 
action  against  the  person  whose  debt  he  pays  off. 
Such  simply  is  the  transaction  here.  There  are,  no 
doubt,  qualifications  to  that  rule,  but  they  need  not  be 
noticed,  for  none  of  them  exist  here  or  appear  upon  the 
facts  before  me. 

What  the  testator  has  done  by  his  will  obviously 
creates  no  debt  at  all,  he  has  simply  declared  that  his 
sons  shall  bring  these  sums  into  hotchpot  in  taking 
their  shares  of  the  residue  of  his  property.  The 
testator,  whether  his  sons  owed  him  a  penny  or  not, 
might  say  in  his  will,  that  his  son  John  should  take  no 
share  of  bis  property,  unless  he  consented  to  bring  into 
hotchpot  a  sum  of  590/.,  and  he  might  do  the  same 
as  to  bis  son  James,  but  that  does  not  create  a  debt  or 
make  a  sum  due  to  him  which  was  not  due  to  him. 

When  an  advancement  is  made  by  a  father  on  be- 
half of  a  son,  that  does  not  constitute  a  debt  due  Q:om 
him  to  the  father ;  it  is  merely  a  benefit  bestowed  on 
the  son,  which,  under  some  circumstances,  the  son  is 
afterwards  obliged  to  account  for  in  the  distribution  of 
his  father's  estate.  That  being  so,  I  am  of  opinion  that 
I  cannot  now  call  upon  the  sons  to  repay  these  sunns,, 
as  debts  due  to  the  testator's  estate.  All  that  I  can  do 
is,  to  say,  that  they  can  take  no  share  of  the  residue 
until  they  have  accounted  for  these  sums. 

ii2 
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Dec.  2. 


ACKLAND  r.  GRAVENER. 


Receiver  T^^   ^^   indenture  dated   in  August,   1830,  T/wmas 

B^cl&uwlitm^  Waller  conveyed   his   estates,   subject  to    prior 

stances,  at  the   mortgages,  to   the  Plaintiff,  by  way  of  mortgage,  for 
instance  of  a  .         ,-  /n/x^m       tt-       •  ■»»•        rrr  »»  i 

first  mortgagee  securing  5,000/.     His  sister,  Miss    Waller,  joined   as 

having  the  surety  in  this  mortgage,  and  she  conveyed  her  own 
-4.,  together  estate,  called  "The  Chapel  House  Estate,''  to  the  Plain- 
surety  mort^  tiff  in  fee.  The  mortgage  contained  a  proviso  for  re- 
gaged  their  demption  on  payment,  on  the  30th  of  August,  1831,  of 
estetw^for  a:$  ^fiOOL  and  interest  by  Thomas  Waller  or  Miss  Waller, 

deht;  hut  it      ^nd    it  contained  a  covenant   by   Thomas   Waller  for 

was  provided       ,  ,  r        i  i. 

that  recourse     the   payment,  and  powers  of  sale  extending  over  all 

had"toB^'^    the  property  mortgaged,  but   there   was  no   personal 

estate  unless  covenant  by  Miss  Waller  fpr  payment  of  the  mortgage 

A,*8  estate  ,  ,  . 

should  prove  "®"^* 
insufficientT 

foreclosure,  B.  The  deed  provided,  "  that   recourse   should   not  be 

insisted  ^at  j^j^j  ^q  ^Jj^  property  of  Miss  Waller  thereby  mortgaged, 

ciencyofj.'f  and   that  the  same   should   not  be  sold,   unless   the 

b'e^n^hewn"''*  property  of   Mr.  Waller,   thereby   mortgaged,   should 

The  Court  prove  an  insufficient  security,  and  the  moneys  produced 

ceiver  o^er  ^J  ^^^  ^^'^  thereof  should  prove  insufficient  to  pay  and 

^•'*  «■*?'«>  satisfy  to  the  Plaintiff  the  money  due  to  her  by  virtue 

le^  estate       of  that  indenture.'' 
was  vested  in 
the  mortgagee. 

The  Plaintiff  had  previously  instituted  a  suit  against 

the  prior  mortgagees  on  Thomas  Waller* s  estates,  to 
reduce  their  claims  and  redeem  them,  but  which  she 
abandoned,  and  in  exercise  of  the  power  of  sale  con- 
tained in  her  mortgage,  she  sold  the  equity  of  re- 
demption in  Thomas  Waller's  estates  for  300/. 

This 
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This  suit  was  instituted  against  the  representatives  of 
Miss  Waller,  who  died  in  1847,  praying  a  declaration 
of  the  Plaintiff's  right  to  have  recourse  for  payment 
against  the  Chapel  House  Estate,  and  for  a  foreclosure.     Gravenkr. 

The  Defendants  contested  the  validity  of  the  sale  of 
the  equity  of  redemption  of  the  estates  primarily  liable, 
and  they  insisted,  that  the  Plaintiff  was  bound  to 
shew,  that  Thomas  Waller's  estates  were  insufficient  to 
satisfy  the  mortgage,  before  she  could  have  recourse  to 
Miss  Waller's  estates,  mortgaged  by  way  of  surety. 

Mr.  Selwyn  and  Mr.  Erskine  now  moved  for  a 
receiver  of  the  Chapel  House  Estate.  They  argued 
that  this  was  not  the  simple  case  of  a  mortgagee,  having 
the  legal  estate,  asking  for  a  receiver,  but  one,  where 
the  estate  of  the  surety  was  not  liable  until  it  was  shewn 
that  the  property  previously  liable  was  exhausted. 
That  this  case  was,  therefore,  an  exception  to  the 
general  rule,  there  being  a  dispute  which  prevented  the 
Plaintiff  taking  possession. 

Mr.  Martindale  contra.  "The  rule  about  receivers 
is  very  clear;  a  mortgagee  who  has  the  legal  estate 
cannot  have  a  receiver;"  Berneyy.  Sewell(a).  Here, 
the  Plaintiff  has  the  legal  estate,  and  the  proviso  is  in 
the  nature  of  a  personal  agreement,  and  not  a  condition 
or  defeasance  restricting  his  rights  attached  to  his  legal 
estate,  and  it  would  form  no  defence  to  an  action  of 
ejectment,  in  which  actions  equitable  pleas  are  inad- 
missible. The  Plaintiff  cannot  depart  from  his  contract 
and  ask  the  Court  to  take  possession  and  to  relieve 
her  from  the  burthen  of  accounting  as  a  mortgagee 
in   possession.      According   to   the   argument    of   the 

Plaintiff, 
(o)  IJac^W.  649. 
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PlaiDtiffy  any  dispute  would  entitle  the  first  mortgagee 
to  a  receiver^  even,  if  it  were  no  more  than  a  dispute  as 
to  the  amount  due.    There  is   nothing,   therefore,  to 
OAAyENXB.    make  this  case  an  exception  to  the  rule. 

The  Master  of  the  Rolls. 

I  must  grant  the  receiver  in  this  case,  which  is  a 
peculiar  one.  The  rule  undoubtedly  is,  that  where  a 
mortgagee  files  a  bill  to  foreclose,  if  he  has  the  legal 
estate  and  can  take  possession  at  once  by  ejectment, 
this  Court  will  not  grant  him  a  receiver,  and  for  this 
plain  reason  :  that  he  may,  if  he  think  fit,  take  posses- 
sion without  the  help  of  the  Court.  It  is  true,  that  by 
taking  possession  as  mortgagee,  he  is  subject  to  have 
the  account  taken  against  him  with  a  greater  degree  of 
severity  than  in  other  cases,  but  he  is  not  to  gain  the 
advantage  of  having  a  receiver,  when  he  can  take  pos- 
session himself,  though  subject  to  all  the  inconvenience 
which  arises  from  his  exercising  that  power.  But 
though  the  Court  refuses  to  grant  a  receiver,  in  cases 
where  there  is  no  question  and  the  mortgagee  can 
take  possession  at  once,  there  being  no  defence  what- 
ever to  his  action  of  ejectment,  still  if  a  mortgagee 
cannot  take  possession,  as  if,  for  instance,  there  is  a 
prior  mortgagee  who  refuses  to  take  possession,  then, 
at  the  instance  of  the  second  mortgagee,  the  Court  does 
grant  a  receiver. 

In  this  instance  the  case  is  peculiar,  for  though  I 
think  the  legal  estate  is  in  the  Plaintiff  by  the  terms  of 
the  deed,  yet  it  contains  a  proviso,  that  the  Plaintiflf 
shall  not  have  recourse  to  the  surety*s  estate,  or  be  at 
liberty  to  sell  it,  until  the  estate  primarily  charged  shall 
prove  an  insufficient  security.     I  entertain  no  doubt 

that 
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that  if  the  Plaintiff  were  to  bring  his  action  of  ejectment        1862^ 

to  obtain  possession  of  this  estate,  it  would  be  in  the 

power  of  the  Defendant  to  raise  the  question,  that  the 

estate  primarily  charged  was  not  deficient     If  so,  that    Gbavbnbe, 

question  would  have  to  be  tried  at  law,  which,  in  point 

of  fact,  IS  the  question  I  have  to  try  in  equity,  and  I 

do  not  think  it  would  be  according  to  the  course  of  this 

Court  to  send  that  to  be  tried   in  a  Court  of  Law 

which,  being  a  question  of  accounts,  would  be  tried 

there  with  much  greater  difficulty  than  it  would  be  in 

this  Court.     If  the  Defendants  had  said,  **  we  do  not 

and  cannot  resist  your  taking  possession,"  the  case 

might  have  been  different,  but  here  the  Defendants,  by 

their  answer,  expressly  take  the  very  point  and  resist 

the  right  of  the  Plaintiff  to  have  possession,  and  no 

doubt  would  repeat  the  objection  at  law  as  well  as  in 

equity. 

That  being  so,  I  am  of  opinion,  I  ought  to  grant  a 
receiver  until  the  hearing  of  the  cause,  unless  the  De- 
fendants will  undertake  to  pay  the  rents  they  receive 
into  Court^  which  would  save  the  expense  of  a  receiver* 
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BATEMAN  v.  HOTCHKIN.    (No.  2.)  (a) 
^ov.  8. 

Tenant  for  life  A  QUESTION  arose  as  to  the  right  of  a  tenant  for 
wMte  by°air-    "^    ^"^^^  impeachable  for  waste  to   a  fund  derived 

ting  timber       partly  from  wood  blown  down  by  a  storm. 

can  gain  no 

advantage 

fromhii  Tijg  question  was  brought  before  the  Master  of  the 

wroneftil  act,  ^                                 ^ 

but  the  pro-  Rolls  in  Chambers,  who  gave  the  following  opinion  in 

duce  is  in-  writing  : — 

vested  and  ao- 

cumulated for  ''That  in  the  case  of  waste  committed  by  a  tenant 

the  fint  estate  ^^^  ^^^^  '^Y  c^^^i^g  timber,  the  produce  of  the  sale  of  it  is 

of  inheritance,  part  of  the  inheritance,  and  as  the  tenant  for  life  can 

Where  tim-        ^  .  . 

ber  is  blown      gain  no  advantage  by  his  own  wrongful  act,  the  produce 

down  a  tenant  jg  invested  and  accumulated  for  the  benefit  of  the  first 
for  life  im- 
peachable for     estate  of  inheritance." 
waste  is  abso- 
lutely entitled        ''  In  the  case  of  timber  blown  down  by  a  storm,  there 

M  he  woul?  '^  ^^  waste,  because  it  is  the  act  of  God,  but  the  pro- 
be entitled  to  duce  of  the  sale  of  it  belongs  to  the  inheritance,  that 
thinnings,  &c   ^^'  ^^^  money  must  be  invested  in  Consols,  and  the 

and  also  to  the  interest  paid  to  the  tenant  for  life." 
interest  pro-  * 

duced  by  the 

^^^llf       Mr.  Speed,  for  the  Plaintiff,  contended  that  timber 

of  the  rest        "  whenever  it  is  severed  by  the  act  of  God,  as  by  tempest, 

or  by  a  trespasser  and  by  wrong,  it  belongs  to  him  who 

has  the  first  estate  of  inheritance;"   LewU  Bowley's 

Caseifi);   Whitfield  v.  Beunt(c);   Lushing  ton  v.  Bol- 

dero  {d). 

Mr.  C  Hall,  for  the  tenant  for  life,  claimed  the 
benefit  of  all  the  windfalls.    He  argued  that  there  was 

a  question 

(a)  S.  C,  10  Beav.  42G.  (c)  2  P.  Wm$.  240. 

(6)  11  Co.  Rep.  88.  (i/)  15  Beat.  I. 


Bate  MAM 
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a  question  as  to  what  part  of  the  fund  arose  from  wood        1862. 

to  which  a  tenant  for  life  impeachable  for  waste  was 

entitled  to  cut.     That  what  was  timber  depended  on 

local  custom,  and  that  a  tenant  for  life  was  entitled  to    Hotchum. 
...  ,         .    .  .   ,.     „  ,         ,  (No.  2.) 

thinnings  and  to  timber  cut  periodically  or  planted,  as 

fir,  for  the  protection  of  young  timber.     He  cited  Phil- 

Upps  V.  Smith  (a) ;  Barret  v.  Barret  (6) ;   The  King  v. 

The  Inhabitants  of  Ferrybridge  (c) ;  PidgeUy  v.  Raw- 

ling{d),  and  see  Gordon  v.  Woodford  (e). 


The  Mastsb  of  the  Rolls. 

I  am  of  opinion  that  the  tenant  for  life  is  entitled  to 
have  the  benefit  of  the  sale  of  all  such  trees  felled  by 
the  wind  as  he  would  be  entitled  to  cut  himself,  and  to 
all  fair  and  proper  thinnings,  and  to  all  coppices  cut 
periodically  in  the  nature  of  crops. 

There  must  be  an  inquiry  to  ascertain  what  part  of  the 
fund  is  derived  from  timber  or  cuttings  within  that 
description. 

(a)  14  Mee.  SfWel.  589.  (rf)  2  CoU.  275. 

(6)   Uetley,  34.  (c)  27  Beav,  603. 

(c)  1  Barn.  4*  Cref.  375,  387. 
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Re  LETT. 

Ncv.  8. 

A  Bolicitor        HpHE  Petitioner,  Mr.  Josland,  employed  Mr.  Lett  as 

bS/^which"  ^*®  solicitor  in  various  professional  matters;  but 

contained  two   in  June^  1862,  Mr.  Lett  declined  to  act  further  for  him, 

charges,  the      ^^^  ^^  ^^^  employed  other  solicitors. 

first  of  which 

amounted  to 

32/.,  and  the         Mr.  Lett  on  the  17th  o(  June,  1862,  delivered  to  the 

^s  htikd'''''   Petitioner  a  bill  of  his  fees  and  disbursements  in  the 

<'  If  this  bill      tuatters,  which  bill  contained  two  columns  of  chargesp 

following  are     ^^^  amounting  to  32/.  2s.,  and  the  other  amounting  to 

the  charges")    23L  Utf.  lOd.,  the  latter  of  which  was  headed  thus— 

amounted  to 

23/.    The  so-   "  If  this  bill  be  taxed  the  following  are  the  charges." 

licitor  refused 

to  deliver  up 

the  papers  un-  On  the  21sC  of  June^  1862,  the  Petitioner's  new 

and  the  cfient  »ol><^itors  applied  to  Mr.  Lett  for  his  papers,  and  offered 

paid  that  sum  to  pay  him  the  23Z.  1  Is.  lOrf.  in  satisfaction  of  his  bill; 

A  taxa?ion^ "  ^ut  Mr.  Lett  refused  to  accept  that  sum,  and  claimed 

was  ordered,     to  be  paid  the  larger  sum  of  32Z.  2s.,  and  he  refused  to 

and  the  soli-       ,  ,.  ^ 

citor  having      deliver  up  the  papers  unless  that^um  was  paid  to  him. 

Hn^tTo  a*n  '^'  ^*  '^®*"S  considered  important  to  obtain  the  papers 
order  of  course,  without  delay,  the  Petitioner's  solicitors,  in  order  to 
to^ay'^thT*      obtain  them,  paid   Mr.  Lett  321.  2s.  on  the  23rd  of 

costsofaspe-  June,  1862,  and  received  the  papers  from  him,  but 
cial  petition  .  .it.  /.  ^i. 

for  that  pur-     protesting  against  the  claim  to  payment  of  more  than 

P*^-  23Z.  11*.  lOrf.,  which  they  were  willing  to  pay.    They 

distinctly  intimated  that  the  Petitioner  would  apply  for 

an  order  for  the  taxation  of  the  bill. 

The  Petitioner  presented  his  petition  stating  that  he 
was  not  dissatisfied  with  the  charges  amounting  to 
23Z.   ll*.    10c?.,  but  alleging  that  the  whole    excess 

beyond 
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beyond  that  sum  had  been  improperly  charged.    The       1862. 
Petitioner  prayed  the  difference  of  SL  10s.  2d.  might 
be  ordered  to  be  repaid,  or  that  the  bill  might  be  taxed. 


The  Respondent  had  refused  to  oonsent  to  an  order 
of  course  for  taxation. 

Mr.  JBagshawe,  in  support  of  the  petition,  argued 
that   as  the  payment  had  been  obtained  under  the . 
pressure  occasioned  by  the  withholding  of  the  docu- 
ments, the  bill  was  therefore  still  liable  to  taxation. 

Mr.  BaggaUay  and  Mr.  A.  E.  Miller ^  for  the  Re- 
spondent, argued  that  there  had  been  no  fraud  or 
pressure  exercised.  That  the  option  had  been  given  to 
the  client,  who  really  did  not  want  the  papers,  to  pay 
or  not,  and  that  he  had  ample  time  to  obtain  an  order 
for  taxation.  That  the  rule  was,  that  taxation  could 
not  be  obtained  after  payment,  unless  items  of  over- 
chaise  amounting  to  fraud  were  alleged  and  proved; 
In  the  Matter  of  Boyle  (a). 

The  Master  of  the  Rolls. 

If  this  bill  of  costs  had  been  such  as  has  been 
suggested,  if  there  had  been  no  species  of  impropriety 
in  it,  if  the  solicitor  had  made  it  out  in  these  terms : — 
^'  This  is  what  I  am  legally  entitled  to  charge  and  will 
charge;  but  considering  the  trouble  I  have  had  this  is 
what  I  think  I  am  entitled  to,"  and  if  he  had  sent  it  to 
his  client  saying  '^  whether  you  pay  one  amount  or  the 
other  rests  with  yourself,  because  I  am  only  entitled  to 
charge  the  smaller  sum,"  nobody  could  have  complained. 
The  solicitor  might  fairly  say,  that  his  labour  would 

not 
(c)  5  De  G.,  M.  ^  C.  540. 


LiTV. 
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1862,  not  be  adequately  remunerated  by  the  ordinary  legal 
charges,  and  then  the  client  might  perhaps  pay  the 
larger  sum,  but  the  matter  would  be  entirely  left  to  the 
judgment  and  discretion  of  the  client.  But  if  a  solicitor 
says — "  That  is  my  bill,  amounting  to  32/.,  but  it  amounts 
only  to  23/.  if  you  tax  it ;  still  if  you  do  not  pay  the 
32/.  I  will  not  give  up  your  papers  until  you  do.  If 
you  pay  the  32/.  you  pay  it  without  pressure,  and  I  shall 
rely  on  the  decisions  which  establish  that  when  pay- 
ment is  made  without  pressure  you  cannot  open  the 
settlement  of  account  except  on  the  ground  of  fraud,* — 
1  have  some  doubt  whether  the  case  might  not  come 
within  those  stated  in  the  books,  where  taxation  has 
been  ordered  after  payment. 

But  then  it  is  said,  the  client  might  have  got  an 
order  to  tax  the  bill,  that  is,  he  is  to  pay  for  the  order 
to  tax  and  the  costs  before  the  Master,  and  all  this  to 
be  paid  and  extorted  from  the  client,  simply  because  the 
person  who  delivered  the  bill  will  not  take  the  full 
amount  of  what  be  admits  he  is  entitled  to  receive. 

I  am  of  opinion  that  it  was  not  necessary  for  the 
client  to  go  to  the  solicitor  and  say  ''Which  bill  do  you 
insist  on,"  for,  without  that,  he  had  a  right  to  say  that 
the  lesser  one  was  the  one  which  was  payable. 

1  am  of  opinion  that  the  Petitioner  is  entitled  to  have 
the  bill  taxed,  and  the  Respondent  must  pay  the  costs. 


The  parties  then  agreed  that  the  diSerence  between 
the  two  amounts  should  be  repaid. 
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SHARP  V.  LEACH. 

July  2, 4. 
npHE  object  of  this  suit  was,  first,  to  set  aside  a  pur-  A  purchase 
•^      chase  made  in  1842,  of  a  reversionary  interest,  gionary  inl- 
and secondly,  to  set  aside  a  voluntary  settlement  made  f '^  y  *  ^"^ 

in  looo.  Buteratan 

undervalue 

In  1840  the  Plaintiff  Mrs.  Sharp  (then  Elizabeth  A.  tt'eSt?yeaii 
Leach)  was  entitled  in  remainder,  after  the  death  with-  afler  the  pur- 
out  issue  of  Ann  Leach  (aged  about  sixty-eight),  to  one-  years-and- 

third  of  a  legacy  of  1,000/.  a-half  after  the 

reversionary 
interest  fell 
By  &n  indenture  dated  the  26th  of  Mai/,  1842,  the  into  posses- 
Plaintiff,  assigned  this  interest  to  her  brother,  the  De-  "°"g  ^f^^^  **" 
fendant  Robert  V,  Leach,  in  consideration  of  an  annuity  brother  con- 
of  8/.,   payable   to  her  for  life,   and   secured   by  his  year  before  bill 
covenant  and  a  warrant  of  attorney  to  confess  judgment.  ^^^    . 

settlement, 
Ann  Leach,  the  tenant  for  life,  died  in  1851,  and  the  ra*'^*  ^y  • 

legacy  was  thereupon  paid  to  the  Defendant  Robert  V.  brother  and  his 
Leach,  and  he  and  the  Plaintiff  executed  a  release  to  faroil.^i  »«h-. 
the  trustees,  who  paid  it  over,  and  which  contamed  a  ution  to  her 
recital  of  the  purchase.  J-^,;'* 

her  issue,  set 
Subsequently  to  this,  Ann  Leach,  being  of  the  age  of  ft»ide,  on  the 

forty-six,  executed  the  following  voluntary  settlement  in  the  brother, 
favor  of  her  brother  and  his  family.  burrh^eTwM*' 

cast,  had  not 

By  an  indenture  dated  the  19th  of  June,  1856,  and  P«>^«d  the 

necessary  re- 
made between  Elizabeth  A,  Leach  of  the  one  part,  and  qaisitestosup- 

the    Defendant  Robert  V.  Leach  and  Mr.  RandU  of  ^^  *'• 

the  other  part,  reciting,  that  she  '*  was  desirious   and 

had  agreed  to  determine  and  settle"  the  property   in 

question  ''  for  the   benefit  of  herself  and  her  brother 

Robert 


492  CASES  IN  CHANCERY. 

1862.  Robert  V.  Leach,  their  and  his  children^  in  the  manner 
thereinafter  expressed,  it  was  witnessed,  that  for  effec* 
tuating  such  desire,  and  in  consideration  of  the  natural 
love  and  affection  which  she  had  and  towards  her 
brother  and  his  children/'  and  for  a  nominal  consi- 
deration, she  assigned  to  Robert  V.  Leach  and  Mr. 
Randle  l,200i.  Stock  of  the  Midland  Railway  Com- 
pany^ six  bonds  of  1000  dollars  each  in  the  New  York 
and  Erie  Sinking  Fund,  a  government  annuity  of  501., 
payable  during  the  life  of  Miss  Leach,  and  the  above 
life  annuity  of  8L,  upon  trust,  to  pay  the  annual  pro- 
ceeds to  her  Elizabeth  A.  Leach  during  her  life,  for 
her  own  and  personal  use  and  support,  and  inde- 
pendently of  any  husband  with  whom  she  might  inter- 
marry ;  and  from  and  after  her  decease,  then  upon  trust 
to  pay,  &c.,  the  said  personal  estate  unto  and  equally 
between  the  issue  of  Elizabeth  A,  Leach  or  to  the 
children  of  such  issue  (such  children  to  take  the 
parentis  share  only),  in  equal  shares  or  proportions;  but 
in  case  the  Plaintiff  Elizabeth  A.  Leach  should  die 
without  issue,  or  in  case  all  such  issue  should  die  under 
the  age  of  twenty-one  years  without  leaving  a  child  or 
children,  then  upon  trust  to  pay,  &c.  the  same  unto  her 
brother  Robert  V.  Leach  ;  but  in  case  Robert  V.  Leach 
should  not  suTYive  Elizabeth  A.  Leach  and  her  issue,  as 
aforesaid,  then  upon  trust  to  pay,  &c.  the  same  unto  and 
equally  between  the  children  of  Robert  V,  Leach  who 
should  be  living  at  the  decease  of  Elizabeth  A,  Leach, 
in  equal  shares  and  proportions,  or  to  the  issue  of  any 
such  children  who  should  die  in  the  meantime  (such 
issue  to  take  the  parent's  share  only),  in  equal  shares 
and  proportions. 

In  April,  1860,  the  Plaintiff  married  Mr.  Sharp,  tiud 
the  annuity  of  8/.  was  duly  paid  down  to  May,  1860. 
This  bill  was  filed  in  February,  1861,  by  Mr.  and  Mrs. 

Sharp, 
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Sharp,  to  set  aside  both  the  sale  of  the  rerersionary       1862. 

interest  and  also  the  ?olantary  settlement  of  1856.  v^v-^/ 

Sharp 

The  other  material  facts  are  stated  in  the  judgment|       Lbacr. 
and  to  avoid  repetition  are  here  omitted. 

Mr.  Follett  and  Mr.  T.  A.  Roberts  for  the  PlaintiflF. 

Mr.  Seltoyn  and  Mr.  Hardy  for  the  Defendant 
Leach. 

Mr.  Baggalloff  for  the  children  of  Mr.  Leach. 

Mr.  Langhorne  for  Mr.  and  Mrs.  Willeta. 

Foster  v.  Roberts  (a);  Jones  v.  Richetts(b);  Perfect  v. 
Lane  (c),  were  cited  ;  and  see  Hoghton  v.  Soghton  {d\ 
and  Coohe  v.  Lamotte  (e). 


The  Master  of  the  Rolls. 

This  is  a  suit  by  a  sister  against  her  brother,  com-  July  4. 
plaining  of  two  matters :  first,  the  purchase  of  a  rever- 
sion of  a  legacy  in  which  she  was  interested  for  an  in- 
adequate sum  of  money ;  and,  secondly,  of  the  execution 
of  a  voluntary  deed  on  the  19th  of  June^  1855,  by 
which  the  brother  gained  advantage. 

It  will  be  convenient  to  consider  the  second  case  first. 

The  deed  was  executed  on  the  19th  of  June^  1855,  and 

this  bill  was  filed  more  than  five  years  afterwards,  viz., 

on  the  27tb  ot  August^  1860.    The  circumstances  under 

which  the  deed  was  executed  are  the  subject  of  much 

conflicting  testimony,  and,  in  such  cases,  the  Court  is 

reduced 

(a)  29  Bean.  467.  ((f)  15  Beati.  278. 

(6)  31  Beav,  130.  (e)  Ihid.  234. 

(c)  30  Beav.  197. 
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1862.  reduced  to  consider  two  questions^  first,  on  whom  the 
burthen  of  proof  lies,  and  secondly,  when  there  is  a 
conflict  of  testimony,  to  refer  to  the  written  documents 
or  other  facts  which  cannot  be  contested,  by  which  to 
test  the  credit  to  be  placed  on  the  oral  testimony.  For 
the  purpose  of  considering  the  first  question,  it  is  neces- 
sary to  look  at  the  situation  of  the  parties  and  the  con- 
tents of  the  deed  itself.  The  Plaintiff,  the  settlor,  was 
a  single  woman  of  the  age  of  forty-six,  she  had  expressed 
her  intention  to  marry,  her  property  consisted  of  a 
government  life  annuity  of  60/.,  an  annuity  from  her 
brother  of  82.,  a  sum  of  1,200L  in  the  Midland  Railway 
Company* 8  Stock,  and  six  bonds  for  1,000/.  dollars  each 
in  the  New  York  and  JEH€  Sinking  Fund.  She  conveys 
the  whole  of  this  property  to  her  brother  and  a  Mr. 
Handle,  as  trustees,  in  trust  for  herself,  for  her  separate 
use  for  life,  with  remainder  to  her  children,  and  in 
default  of  children  or  if  her  children  should  die  in  her 
lifetime  without  issue,  then  to  her  brother  absolutely, 
and  if  he  should  be  dead,  to  his  children. 

Upon  this  state  of  things,  I  am  of  opinion,  that  the 
contents  and  effect  of  the  deed,  independently  of  the 
relation  of  brother  and  sister  existing  between  the  parties, 
throw  upon  the  Defendant,  the  brother,  the  burthen  of 
proving  the  validity  of  the  deed,  that  is  to  say,  that 
it  emanated  from  the  pure,  uninfluenced  will  of  the 
Plaintiff,  after  having  both  the  extent  and  effect  of  it 
fully  explained  to  her, —  I  say  the  effect  of  the  deed, 
because,  on  an  examination  of  these,  it  appears  to  me 
that  a  more  improvident  deed,  so  far  as  Plaintiff  is  con- 
cerned, it  was  difficult  to  frame.  The  reason  suggested 
for  the  execution  of  this  deed  was,  to  protect  the  Plain- 
tiff against  any  gentleman  who  might  become  her  hus- 
band with  the  view  of  acquiring  her  property.  Such 
protection  it  did  not  afford,  except  that  it  diminished 

her 
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her  ioterest  in  her  property  from  an  absolute  interest  to  1862. 
one  for  life,  and  that  life  estate  was  left  just  as  much 
liable  to  the  influence  of  a  future  husband  as  the  whole 
was  before;  nay  more,  it  gave  her  a  separate  estate, 
without  adding  the  clause  against  anticipation,  so  that 
the  effect  was  simply  to  enable  her  to  dispose  of  her 
interest  after  marriage  as  well  as  before.  It  therefore 
afforded  her  no  protection,  and  did  not  effect  the  object 
for  which  it  was  professedly  executed.  It  did,  however, 
deprive  her  of  all  control  over  the  capital  of  her  own 
property,  and  it  vested  the  reversion  irrevocably  in  her 
brother  or  his  children,  if  she  left  no  children  surviving 
her,  she  being,  at  that  time,  of  the  age  of  forty-six  years. 
The  person  and  the  only  person  who  obtained  any  be- 
ne6t  by  this  indenture  was  the  brother.  Considering 
the  age  of  the  lady,  the  prospect  of  issue  being  born, 
and  still  more  of  such  issue  surviving  her,  was  remote; 
if  she  had  none  he  secured  the  property,  so  far  as  it 
was  permanent,  for  the  benefit  of  his  own  family.  The 
burthen,  therefore,  is  on  the  brother,  who  takes  the  ad- 
vantage, to  prove  the  validity  of  the  deed  in  the  manner 
I  have  already  stated. 

This  burthen  he  is  very  far  from  discharging.  The 
ordinary  omissions  most  strongly  remarked  upon  by  the 
Court  in  such  cases  all  exist  here.  She  had  no  inde- 
pendent advice,  she  had  no  solicitor,  no  one  explained 
the  deed  to  her,  no  one  told  her  that  it  would  leave  her 
just  as  much  at  the  mercy  of  a  future  husband  as  she 
was  before,  no  one  told  her  that  the  only  effect  of  it  was 
to  reduce  her  fortune  to  a  life  income,  no  one  told  her  that 
it  would,  in  a  great  measure,  cripple  her  control  over  the 
funds  in  which  she  might  invest  her  property,  no  one  told 
her  that  the  deed  could  not  be  revoked,  no  one  told  her 
that  exactly  the  same  thing  could  have  been  done,  and 
yet  reserve  to  her  power  to  leave  the  property  by  will  as 

YOL.  XXXI — III.  K  K  she 
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1862.  ^^^  thought  fit,  if  she  should  change  her  mind  on  that 
subject.  The  absence  of  these  explanations  is  esta* 
blished  by  the  Defendant  himself. 

In  addition  to  all  this,  the  relation  of  the  parties  adds 
impediments  which  the  Defendant  has  to  overcome,  in 
order  to  sustain  this  deed.  He  was  the  only  brother  of 
the  Plaintiff;  he  was  the  person  whom  she  consulted 
about  the  management  of  her  property ;  she  was  living 
in  his  house  at  the  time.  He  first  suggested  a  settle- 
ment by  the  letter  of  the  1st  of  February^  1856,  in 
which  he  said — '^  It  is  right  too  that  I  should  add  one 
other  caution ;  should  you  marry  at  any  time,  these 
bonds,  as  well  as  your  government  annuity,  would  be* 
come  the  property  of  your  husband,  and  you  would  then 
have  no  check  or  control  over  them ;  he  could  sell  and 
spend  the  whole.  I  mention  this,  because  ladies  often 
don't  know  or  forget  the  law  on  this  subject,  and  find, 
after  marriage,  that  all  their  property  gets  dissipated  or 
appropriated  to  the  benefit  of  others  and  not  of  them- 
selves. I  do  not  suppose  that  you  contemplate  marriage, 
and  if  you  did,  I  should  not  presume  to  advise  you  on  a 
subject  which  concerns  yourself  alone ;  but  I  mention 
the  danger  to  which  any  woman  is  exposed,  especially 
one  whose  clear  income  of  200L  a  year  might  be  an  in- 
ducement to  many  a  man,  glad  to  have  its  control  in  his 
own  hands,  to  offer  marriage.  Excuse  these  hints, 
which  are  given  solely  for  your  safety." 

To  this  she  answers,  on  the  2nd  of  February ^  1855,—- 
"  Should  I  at  any  time  contemplate  changing  my  posi- 
tion in  life,  you  may  rest  assured  that  I  should  carefully 
attend  to  the  security  of  my  property,  both  by  marriage 
settlement  and  by  making  a  will  before  marriage." 

On  the  3rd  of  February ^  he  writes  to  his  sister  thus : — 
''  I  question  whether  it  would  not  be  your  wisest  plan 

to 
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to  put  them  and  yoar  Midlands  (if  part  held)  into  the 
hands  of  two  friends  to  hold  in  trust  for  you.     I  am  led 
to  this  idea  by  your  note  just  received,  in  which  you 
speak  of  marriage  as  a  possibility.     Now,  as  I  before 
said,  I  am  not  to  advise  you  on  that  subject,  my  pro- 
vince is  rather  to  consider  and  advise  how  to  secure 
your  property,  for  your  own  use  during  your  life  and 
disposal  afterwards.     I  have  therefore  to  devise  bow  to 
guard  your  property,  and  to  make  the  best  income  from 
it  while  you  are  single  and  also  while  you  are  married. 
These  two  objects  would  be  easiest  and  best  attained,  I 
think,  by  your  placing  your  property  in  the  hands  of  two 
trustees,  to  pay  you  alone  the  income  during  your  life, 
and  the  principal,  after  your  decease,  to  your  children 
(if  you  had  children),  and  if  not,  to  me,  as  now  devised 
by  your  will,  giving  power  to  these  trustees  to  vary  the 
investment,  from  time  to  time,  as  they  might  think  best 
for  your  interest.    A  short  deed  of  trust  would  effect 
this,  and  the  trustees  would  then  place  the  bonds  and 
shares  in  the  hands  of  a  banker,  in  their  joint  names,  so 
that  they  could  not  be  withdrawn  except  by  the  joint 
order  of  both  the  trustees;  the  interest  in  the  same  way 
would  be  received  by  them  and  paid  to  you  alone.   You 
will  see  such  a  plan  secures  all  the  objects,  that  is,  of 
making  both  your  principal  and  interest  safe  for  you  now, 
while  you  are  single,  and  also  when  you  are  married ;  I 
know  no  other  plan  so  effectual  or  easy.     The  mode  you 
suggest  of  adopting,  in  case  you  were  about  to  marry, 
would  not  secure  you.     It  is  also  wiser  not  to  leave  such 
arrangements  until  the  period  of  marriage ;  you  could, 
of  course,  select  whom  you  please  as  trustees,  probably 
you  would  wish  me  to  be  one,  as  understanding  financial 
questions,  and  being  interested  in  the  wise  management 
of  the  afiair ;  the  other  could  be  any  personal  friend  of 
your  own,  say  Mr.  N.  B.  RandU  (or  any  one  else) ;  the 
shares  and  bonds  might  then  be  placed  in  the  Devizes 
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1862.  bank.  Think  over  these  suggestions^  and  if  you  approve 
of  them,  I  will  get  a  short  deed  of  trust  sketched  out 
and  sent  for  your  examination,  &c. :  so  much  for  this 
matter.  I  approve  of  your  not  being  alone,  it  is  not 
good  for  any  one.  When  you  can  afford  it  (as  I  hope 
you  will  soon  be),  I  would  recommend  you  to  get  a  suit- 
able companion,  which  doubtless  you  can  readily  do, 
and  then,  if  you  find  that  experiment  unsatisfactory,  and 
still  think  it  would  promote  your  comfort  to  marry, 
should  a  suitable  person  offer,  free  from  all  suspicion  of 
mercenary  motives,  and  your  property  and  income  have 
been  already  secured  to  your  use  alone,  I  should  not  at 
all  object  to  see  you  married ;  all  I  would  say  is,  be 
very  cautious." 

On  the  6th  of  February,  1866,  the  Defendant  Robert 
Leach  wrote  to  his  sister  as  follows  : — "  By  the  way,  I 
forgot  to  mention,  when  I  gave  my  reasons  for  advising 
a  trust,  that  one  advantage  would  be  the  saving,  in  case 
of  death,  all  the  expenses  of  legacy  duty,  proving  will, 
&c.  &c.,  a  very  considerable  sum.  Further  consideration 
confirms  me  in  the  opinion  given  before,  that  such  an 
arrangement  would  be  judicious;  but  to  make  it  so,  the 
trust  should  be  very  simple  and  the  deed  brief;  any  com- 
plication in  trust  deeds  or  wills  is  likely  to  lead  to  legal 
quibbles  and  litigation.  I  take  it  all  you  have  to  pro- 
vide for  is  simply  this : — to  protect  your  principal  and  to 
pay  your  interest  to  yourself  during  your  life,  and  to 
secure  the  principal  afterwards  to  your  natural  heirs, 
(that  is)  your  children  first,  and  failing  them,  to  me  your 
next  heir.  This  can  be  easily  provided  for  in  a  short  and 
simple  deed.     Give  the  matter  your  best  consideration.'' 

She  answered  thus,  on  the  8th  oi  February,  1865:— 
'^  Having  well  considered  the  matter  of  the  trust  pro- 
posed, I  decide,  for  the  present,  that  there  is  no  necessity 

for 
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for  adopting  it,  as^  I  am  not  contemplating  marriage.  1862. 
Whenever  I  may  think  of  so  changing  my  position,  I 
believe  it  would,  with  some  conditions,  be  a  very  judicious 
arrangement;  but  I  do  not  think,  while  I  am  single,  it  Leach. 
would  be  right  for  me  to  give  up  the  control  of  my  pro- 
perty, neither  should  I  like  to  do  it.  I  shall  always  be 
grateful  for  your  advice  and  for  your  management  of  my 
pecuniary  matters,  but  I  must  honestly  say,  that  I  like 
to  have  a  voice  in  it,  which  I  think  you  will  allow  is 
very  natural ;  and  as  the  thing  stands  at  present,  I  think 
we  are  both  in  our  right  position,  and  have,  I  believe,  a 
happy  confidence  in  each  other,  and  which  I  trust  may 
never  be  broken." 

Not  satisfied  with  these  refusals  and  objections,  he 
^ain  returns  to  the  deed  of  trust  and  argues  it  in  his  letter 
of  the  9th  of  February^  1856,  in  which  he  says :— "With 
respect  to  the  trust,  if  you  like  to  hold  the  securities 
yourself,  and  there  is  no  special  reason  for  making  it 
now,  it  may  be  left  until  you  wish  it  done,  only  don't 
leave  it  too  long.  Let  me  put  you  right  on  one  thing  : 
you  seem  to  think,  that  by  executing  a  trust,  you  cease 
to  have  any  voice  in  making  your  investments,  but  that 
need  not  be,  the  deed  can  easily  give  you  that  power. 
However,  this  and  any  other  question  can  be  discussed 
when  you  wish  to  go  into  the  matter;  I  need  only  say, 
that  it  is  very  natural  and  right  that  you  should  have  a 
voice  in  the  control  and  the  management  of  your  pro- 
perty, and  I  did  not  intend  to  wish  otherwise.  The 
trust  deed  I  proposed  as  the  best  means  of  securing  both 
your  capital  and  income  to  yourself;  it  may  do  that  and 
yet  leave  you  a  voice  in  the  management.  But  I  need 
say  no  more  on  this  subject ;  it  is  for  you  to  resume  it 
when  you  please,  as  it  concerns  your  own  interests,  of 
which  you  are  the  best  judge." 

He 
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He  here  says,  she  may  settle  her  property  aod  yet 
keep  the  control ;  this  was  true,  but  the  settlement,  as 
executed,  does  not  do  this ;  it  settles  it,  but  does  not 
protect  her,  and  it  takes  away  her  control  over  her  own 
property. 

After  this  correspondence,  it  is  impossible  for  the 
Defendant  to  say  that  he  did  not  press  this  deed  of  trust 
upon  his  sister.  It  is  to  be  observed,  that  after  this 
correspondence  he  pressed  it  repeatedly,  and  that  these 
letters  furnish  the  strongest  possible  proof  of  that 
pressure. 

It  is  said,  that  before  this  deed  was  executed,  she 
intended  to  give  the  reversion  of  her  property  to  her 
brother,  and  that  this  is  shewn  by  her  will  and  her 
letters  respecting  it  This,  in  my  opinion,  does  not 
assist  the  Defendant,  it  only  shews  the  strong  affection 
she  had  for  him,  and  the  influence  he,  as  a  brother, 
naturally  had  over  her.  It  is  also  to  be  observed,  that  as 
early  as  the  29th  September ,  1853,  he  had  proposed  and 
sent  to  her  a  will,  leaving  everything  to  himself,  and  asked 
her  to  send  him  the  will  to  keep.  On  the  19th  o{  Sep^ 
tember,  1864,  he  suggests  that  her  money  should  be  lent 
to  him  to  lay  out  as  he  pleased,  and  on  the  2nd  of  October^ 
1864,  she  objected  to  this.  The  whole  correspondence 
shews  clearly  the  influence  he  had  over  her,  and  the  con- 
tinued pressure  he  put  upon  her  to  execute  the  deed  of 
trust.  What  took  place  in  conversation,  respecting  which 
the  evidence  is  contradictory,  it  is  impossible  to  know, 
but  it  is  more  probable  that  it  was  in  accordance  with  the 
correspondence  and  written  evidence  than  as  stated  in  the 
Defendant's  oral  testimony.  He  might  have  prepared  a 
deed  of  trust  in  accordance  with  the  passage  in  his  letter 
of  the  9th  of  February^  1856,  leaving  her  the  absolute 
control  over  the  whole  of  her  property,  and  if  he  had 

done 
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done  so,  I  should  never  have  heard  of  this  suit  But  if  1862. 
I  were  to  judge  from  inferences  to  be  drawn  from  the 
written  evidence  alone,  I  should  rather  conclude  that 
she  believed  that  she  was  executing  a  deed  of  trust  in 
accordance  with  that  passage  in  his  last  letter  on  the 
subject,  than  that  she  knew  that  she  was  simply  cutting 
down  her  absolute  interest  into  a  life  interest,  and  irre- 
vocably giving  everything  to  her  brother  after  her  death. 
Even  if  the  burden  of  proof  lay  on  this  lady,  she  has  dis- 
charged  it.  This  deed  cannot  possibly  stand,  and  the 
five  years  which  have  elapsed  are  no  reason  for  depriving 
her  of  her  rights  in  that  respect. 

I  now  come  to  consider  the  question  of  the  annuity, 
first,  as  to  how  the  matter  would  stand  if  it  were  recent ; 
and  secondly,  bow  it  is  affected  by  the  lapse  of  time. 
The  Plaintiff,  Mrs.  Sharp,  was  entitled,  in  1840,  to  one- 
third  of  a  legacy,  nominally  of  1,000/.,  subject  to  the 
life  interest  of  a  lady  of  the  age  of  sixty-seven  years. 
Her  brother  proposes  to  buy  her  interest,  supposing  it  to 
be  a  half,  for  an  annuity  of  12/.  Afterwards,  in  1842,  it 
is  discovered  that  Plaintiff  is  only  entitled  to  one-third, 
and  also  that  half  of  1,570/.  was  the  only  sum  applicable 
towards  payment  of  the  legacy.  How  far  this  was 
known  to  the  parties  themselves  does  not  appear,  all 
that  appears  is,  that  in  payment  of  the  legacy  of  300/. 
to  the  Plaintiff,  less  legacy  duty,  she  got  only  263/.  16«., 
making  with  the  duty  266/.  8«.  9d.,  and  being  a  reduc- 
tion of  one-ninth  from  the  original  legacy,  and  if  only 
one-ninth  had  been  deducted  from  the  2,000/,,  it  would 
have  left  1,777/.  IBs.  Id.  applicable  to  the  payment  of 
the  legacy.  I  have  not  found  a  copy  of  the  deed 
granting  the  annuity  in  the  papers  before  me,  but  I  was 
informed,  at  the  hearing,  that  the  deed  contained  no 
mention  of  this  fact,  and  that  the  value  of  the  Plaintiff's 
reversion  was  estimated  at  120/. 

On 
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1862.  O"  ^his  the  burthen  oF  proof  to  shew  the  propriety 

of  the  traDsaction  also  falls  on  the  Defendant.  This,  in 
my  opinion,  he  fails  to  do ;  his  own  witnesses  estimate 
the  value  of  the  reversion  at  140/.,  even  putting  the 
amount  coming  to  the  Plaintiff  eventually  as  250/.  only. 
The  deed  puts  the  value  at  120/.  I  am  told  that  this 
was  merely  to  calculate  the  stamp  duty,  and  that  it 
means  nothing.  I  cannot  listen  to  such  an  excuse,  the 
duty  is  payable  on  the  full  value,  and  all  honest  persons 
estimate  it  for  the  stamp  duty  at  the  amount  agreed 
upon  between  them.  In  a  case  before  me  and  after- 
wards before  the  Lord  Chancellor,  between  two  doctors 
at  Birmingham  on  the  question  of  the  value  of  a  business, 
a  return  which  was  made  by  one  for  income  tax  was 
held  by  me  and  afterwards  by  the  Lord  Chancellor  to  be 
evidence  of  the  value  of  his  business,  as  against  himself, 
and  that  he  could  not  afterwards  dispute  it.  So  here, 
the  Defendant  is  not  at  liberty  to  dispute  his  own  deed, 
and  say  that  the  reversion  was  not  valued  at  that 
amount  in  order  thereon  to  calculate  the  amount  of  the 
annuity.  The  witnesses  for  the  Defendant  give  this  lady 
only  5/.  per  cent,  or  little  more  as  the  purchase  money  or 
the  value  of  the  annuity,  less  apparently  than  what  she 
and  her  brother  thought  she  might  obtain  for  the  money 
itself,  preserving  the  capital.  The  witnesses  do  not  say 
what  the  Plaintift  would  have  got  for  this  sum  by  way  of 
annuity ;  they  only  say  what  she  would  have  got  under 
the  10  Geo,  4,  c.  24.  It  is  also  to  be  observed,  that  she 
had  no  security  for  the  payment  of  the  annuity,  beyond 
the  covenant  of  the  brother,  who,  it  appears  from  one 
of  his  letters,  was  engaged  in  speculative  transactions 
on  the  Stock  Exchange.  So  far  from  considering  that 
the  Defendant  satisfies  the  obligation  of  proving  that  a 
sufficient  price  was  given,  I  rather  think  that  the  opposite 
is  proved,  and  that  an  insufficient  price  was  given  for 

the 
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the  Plaintiff's  interest  in  her  legacy  of  one-third  of       1862. 
1,000/. 

Next,  as  to  the  lapse  of  time,  this  is  considerable,  it  is 
nearly  ten  and  a  half  years  since  the  reversion  fell  in. 
In  ordinary  circumstances  this  would  be  very  material, 
but  the  circumstances  and  correspondence  to  which 
I  have  referred,  relating  to  the  deed  of  1855,  satisfy  me 
that  the  influence  of  this  gentleman  over  his  sister  was 
in  full  force  at  that  time  at  least,  and  the  correspondence 
shews,  that  it  extended  till  a  much  later  period.  I 
think  that  this  is  a  very  material  circumstance,  which 
the  Court  must  regard  in  considering  whether  this  deed 
ought  to  be  supported  or  not  It  is  obviously  reason- 
able to  conclude  that  the  influence  which  vitiates  the  act 
of  the  person  over  whom  that  influence  is  exercised  should 
also,  as  long  as  it  lasts,  excuse  the  omission  of  that  person 
to  complain  of  that  act  obtained  by  such  influence.  It 
is  quite  different  from  cases  where  the  parties  are  op- 
posed to  one  another.  Here  the  influence  does  not 
appear  to  me  to  have  been  removed  until  within  about 
two  years  before  the  bill  was  filed,  and  this  is  not 
a  sufiicient  time  to  take  away  the  Plaintiff's  right  to 
complain.    The  release  has  nothing  to  do  with  the  case. 

The  decree  therefore  will  be,  as  to  the  first  transaction, 
to  order  the  Defendants  to  repay  to  Plaintiff  the  250/. 
which  he  received,  together  with  interest  at  4/.  per  cent. 
from  the  10th  of  Aprils  1850,  when  the  tenant  for  life 
died,  less  the  payments  of  the  annuity  of  8/.  per  annum 
made  by  him  from  1840. 

Order  the  deed  of  1 855  to  be  delivered  up  to  be  can^ 
celled.  The  Defendant,  the  brother,  must  pay  all  the 
costs  of  the  suit,  and  the  Plaintiff  must  pay  Handlers 

costs 
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1862. 


coBts  and  add  them  to  her  own  costs,  and  have  them 
over  again  against  the  Defendant 

No  costs  of  the  other  Defendants. 


BAKER  V.  THE  METROPOLITAN  RAILWAY 
COMPANY. 


npHE  Plaintiff  Sir  Edward  Baker  was  tenant  for  life 
of  some  property  in  McayUbone,  which  was  re- 
quired by  this  company  for  the  purpose  of  forming 
their  line.    The  company,  in  1860,  gave  the  usual  notice 


Abo.  10,11. 

A  railway 
company  en- 
tered into  a 
contract  with 
a  tenant  for 
lifeofpro- 

tbeir  line,  who  to  treat,  and  some  proceedings  had  taken  place  in  con- 
appointed  a  sequence  between  the  parties,  but  which  proved  abor- 
aurveyor  under      ^  r  ^  r 

•*  The  Lands     tive. 
Clauses  Con- 
solidation Act" 
(8  &  9  Vict.        The  company,  in  June,  1861,  took  possession  of  part 

Tle^wmipany    ^^  ^^^  premises;  they  thereupon  paid  into  Court  the 

would  neither  estimated  value  (788/.)  of  that  part,  and  gave  the  usual 

appoint  their  ■        « 

vSjuer  nor  ^^^* 
complete  the 

Court  directed  Afterwards,  the  company,  on  the  3 1st  of  January, 
*V°i?"'T  1862,  caused  a  notice  in  writing  to  be  served  upon  the 
price  agreed      Plaintiff,  which,  after  referring  to  tlie  notice  of  the  18th 

SSiirand*'  ^^  "^^y*  ^^^^'  ^  ^^^^  ^^^  ^^^  purchase  of  the  property, 
proper.^  and  that  no  agreement  had  been  come  to  between  the 

comiMny^^-  company  and  the  Plaintiff,  gave  notice  that  it   was 

tracted  for  the  the  intention  of  the  company,  after  the  expiration  of 
porchaseof  ,  ,    .  r  .  . 

huids.    Held,    ten  days,  to  issue  their  warrant  for  summoning  a  jury, 

*^**  ^|*te  """*'  ^^^  ^^^  purpose  of  ascertaining  the  amount  of  purchase- 
within  a  rea-  money 
sonable  time, 

and  that  they  were  not  entitled  to  insist  that  they  might  complete  whenever,  within 
the  limit  of  their  compulsory  powers,  they  wanted  the  land. 
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money  and  compeosation  to  be  paid  by  the  company 

for  the  purchase  of  the  lands  and  hereditaments  required 

and  for  the  damage  sustained.     It  proceeded  thus: —  "^"^ 

"And  the  said  company  do  hereby  offer  you  the  sum  Thb  Mbteo- 

of  4,612/.  6s.  Id.  as  and  for  such  purchase- money  and  iUit.wAv 

compensation  as  aforesaid.'*  Comfaht. 

This  notice  was  signed  by  the  secretary,  the  duly 
authorized  agent  of  the  company. 

The  Plaintiff's  solicitor,  on  the  7th  of  February,  1862, 
accepted  the  offer  contained  in  this  notice  by  letter, 
which  was  as  follows:—''  On  behalf  of  Sir  JEiiuMirc/^aA^, 
Baronet,  we  hereby  accept  the  sum  of  4,612/.  ds.  Id. 
for  purchase-money  and  compensation  as  specified  in 
your  notice  of  the  Slst  January,  1862." 

The  Plaintiff,  being  only  tenant  for  life,  appointed, 
in  accordance  with  the  9th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  a  surveyor 
on  his  behalf  to  make  a  valuation,  and  he  required  the 
company  to  nominate  another.  The  company,  however, 
neglected  to  do  so,  or  to  pay  the  purchase-money  into 
Court,  or  to  complete  the  contract. 

The  Plaintiff  instituted  this  suit  in  March,  1862, 
against  the  company,  stating  the  circumstances,  and 
that  4,612/.  6«.  Id.  was  the  full  and  fair  purchase-money 
for  the  lands.  The  bill  prayed  a  declaration  that  the 
agreement  was  valid  and  binding  and  for  the  specific  per- 
formance of  it,  and  that  the  Defendant  might  be  ordered 
to  take  and  concur  in  all  acts  and  proceedings,  if  any, 
which,  under  The  Lands  Clauses  Consolidation  Act, 
1845,  or  otherwise,  should  be  necessary  for  carrying 
the  agreement  into  effect. 

The 
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1862.  The  Derendants  did  not  contest  the  validity  of  the 

^^^^'^^^      agreement. 
Bakbe 

TheMbteo-       Mr.  Selwyn  and    Mr.  Bowring,  for  the  Plaintiff. 

POLITAN  „,  ,.  1.  i.     ,  *.  1,1 

Railway  ^he  vahdity  of  the  contract  is  not  now  disputed  by  the 
CoMPAMT.  Defendants,  and  as  to  part  of  the  land,  they  are  in  pos- 
session. Like  all  other  contracts,  it  must  be  performed 
within  a  reasonable  time.  If  the  contract  had  been  so 
worded,  as  to  be  susceptible  of  the  construction,  that  the 
company  were  not  to  pay  unless  they  required  the  land, 
which  assumes  that  they  are  not  to  pay  unless  they 
take  the  land,  the  case  would  be  different ;  Hawkes  v. 
The  Eastern  Counties  Railway  Company  (a). 

The  company  are  bound  to  take  the  proper  steps  for 
ascertaining  that  the  full  value,  at  least,  is  proposed  to 
be  given,  or  the  Court  may  protect  the  interests  of  those 
in  remainder,  and  ascertain  the  fact  upon  a  reference. 

Mr.  BaggaUay  and  Mr.  Bovitt,  for  the  Defendants, 
did  not  dispute  the  validity  of  the  contract,  but  they 
argued  that,  as  it  did  not  limit  the  time  within  which  it 
was  to  be  completed,  the  company  were  not  bound  to 
complete  until  they  required  the  land,  or  within  the  time 
limited  by  their  act  for  the  exercise  of  their  compulsory 
powers,  and  that  such  was  the  usual  custom  of  railway 
companies.  Secondly,  that  this  Court  could  not  enforce 
the  contract  at  the  present  time,  for  the  price  had  not 
yet  been  "  determined  by  the  valuation  of  two  able 
practical  surveyors,"  as  required  by  the  9th  section  of 
the  8  &  9  Vict.  c.  18,  in  cases  of  purchases  from  per- 
sons under  disability,  and  without  which,  a  good  title 
could  not  be  obtained  by  the  company.  That  the  cases 
of  Tillett  V.  The  Charing  Cross  Bridge  Company  (ft) ; 

Darbey 

(a)  1  De  G.,  M.  4*  G.  758.  (6)  26  Beae,  419. 


Bakbk 
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Darbey  w.  Whitaker(a);  Milnes  v.  Gery{b)\  Gourlay  v.        1862. 
Duke  of  Somerset  {c);  shewed,  that  this  Court  would 
not  decree  the  specific  performance  of  an  agreement  to 
purchase   at  a  price  to   be   ascertained  by  arbitrators,   Tbb  Metko- 
unless  that  price  had  been  previously  determined,  for      Railway 
the  Court  had  no  means  of  compelling  arbitrators  to  fix     Compamt. 
the  price. 


The  Master  of  the  Rolls. 

There  are  one  or  two  points  in  this  case  which  I  think 
reasonably  clear. 

First,  I  will  consider  the  argument  which  has  been 
pressed  very  strongly  upon  me,  that  this  is  a  contract 
which  the  Court  will  not  enforce  at  all,  by  reason  of  the 
fact,  that  the  Lands  Clauses  Consolidation  Act  requires 
the  certificate  of  two  surveyors,  that  a  fair  price  has 
been  offered  for  the  lands,  in  all  cases  where  the  contract 
has  been  entered  into  by  the  tenant  for  life.  The  cases 
of  Tillett  V.  The  Charing  Cross  Railway  Company^ 
Darbey  v.  Whitaker  and  one  or  two  other  cases  have 
been  referred  to  on  that  subject,  but  a  very  slight  consi- 
deration will  shew  that  they  have  really  no  reference  what- 
ever to  this  matter.  If  the  contract  itself  is  uncertain  in 
its  terms,  as  if  the  contract  be  for  such  a  sum  as  some 
other  persons  shall  name,  the  Court  will  not  specifically 
enforce  that  contract,  because  that  is  not  a  matter  which 
it  can  determine,  and  the  Court  has  no  means  of  carry- 
ing it  into  effect.  But  if  two  persons  enter  into  a  con- 
tract in  a  suit,  for  instance,  to  sell,  subject  to  the  appro- 
bation of  the  Court  (cf),  or  if  they  enter  into  a  contract, 
which  is  valid,  provided  certain  rules  imposed  by  the 

legislature 

(a)  4  Drew.  134.  (c)  19  Vet.  430. 

(6)  14  Va.  407.  (d)  See  Bousfieldy.  Botufield,  poit. 
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1862.       legislature  are  afterwards  satisfied,  in  such  cases  con- 

^"^^^^^^      tracts  are  perfectly  good,  and  the  fact  that  subsequently 

^^^^       there  are  certain  formalities  to  be  gone  through  for  the 

The  Metro*  purpose  of  shewing  that  it  is  a  good  contract,  does  not 

Railway      in  the  slightest  degree  affect  its  validity.    That  is  to  say, 

CoMPAKT.     tjjig  jg  1^  g^joj  contract,  provided  a  fair  and  proper  price 

has  been  offered  for  the  land,  and  this  Court  will  not  allow 

one  party  to  say  ''  I  will  not  name  any  surveyors  "  in 

order  to  get  out  of  the  contract  and  to  avoid  its  due 

performance.    The  Court,  in  such  a  case,  looks  at  the 

substance  of  the  matter  and  not  at  the  form,  and  if  it 

appears  that  the  price  is  such  as  this  Court  would 

approve  of,  then  it  carries  the  contract  into  effect. 

The  only  question  which  can  arise  upon  the  certificate 
of  the  surveyor  is  this : — I  assume  that  the  railway  com- 
pany want  the  land  and  must  have  it  for  the  purpose  of 
their  railway,  they  have  agreed  with  the  tenant  for  life 
to  purchase  it  for  a  certain  price,  then  the  only  question 
which  arises  is,  whether  that  is  a  fair  and  reasonable 
price  to  pay,  or  whether  the  company  must  pay  some- 
thing more,  and  that  is  the  only  question  tliat  arises  upon 
the  certificate  of  the  surveyors.  If  the  surveyors  are  satis- 
fied that  a  fair  and  reasonable  price  has  been  offered, 
then  the  contract  is  complete  and  perfect,  but  if  they 
certify  that  it  is  not  a  fair  and  reasonable  price,  then 
the  company,  requiring  the  land  for  their  railway,  must 
give  something  more  than  the  sum  agreed  on  between 
them  and  the  tenant  for  life. 

Therefore,  the  circumstance  that  the  company  have 
not  named  any  surveyor  under  the  act  to  certify  that  the 
sum  which  has  been  offered  is  a  proper  and  sufficient 
sum,  is,  in  my  opinion,  wholly  unnecessary  for  the 
purpose  of  giving  validity  to  the  contract,  and  this 
Court  will,  without  the  assistance  of  any  such  surveyor, 

satisfy 
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Batisfy  itself  that  the  price  offered  is  the  full  value,  and        1862. 

if  it  be,  will  specifically  enforce  the  contract.  ^"^^^^ 

Bakee 

The  next  question  to  be  decided  is  one  of  some  TbbMetro- 
peculiarity,  on  which  my  opinion  is  equally  clear,  'o"tam 
namely,  the  question  of  time.  In  my  opinion,  the  Company. 
Defendants  have  misapprehended  the  effect  of  the 
clauses  of  the  act  of  parliament,  and  the  rights  and 
duties  which  flow  out  of  the  contract  The  clause  of 
the  act  of  parliament  which  gives  the  railway  company 
four  or  five  years,  or  whatever  the  period  it  may  be,  to 
take  the  land  and  to  complete  the  railway,  is  not,  pro- 
perly speaking,  an  enabling  but  a  disabling  clause. 
There  is  a  power  to  take  land,  but  the  act  says,  that 
after  such  a  time,  your  power  shall  cease ;  that  it  is  the 
interest  of  the  public  that  things  should  not  continue 
floating  in  uncertainty  during  an  indefinite  period  of 
time.  To  say,  that,  because  the  legislature  has  given 
a  railway  four  years  within  which  they  may  take  land 
compulsorily,  the  company  may  enter  into  a  contract 
and  postpone  its  completion  for  four  years,  is  a  total 
misapprehension  of  the  power  which  the  legislature  has 
given  to  the  company.  The  legislature  has  given  them 
the  power  of  exercising  their  option  of  purchasing,  at 
any  time  they  may  think  fit  within  four  years,  but  if 
they  think  fit  to  exercise  their  option  to  take  the  land, 
the  contract,  so  entered  into  by  them,  must  be  per- 
formed and  completed  within  a  reasonable  time,  in 
the  same  way  as  contracts  entered  into  by  other 
persons.  Thus,  if  an  owner  in  fee  simple  agrees  to 
sell  land  to  another  and  no  time  is  specified  for  the 
completion  of  the  contract,  it  must  be  completed  within 
a  reasonable  time  and  without  any  unreasonable  delay. 

A  similar  absurdity  was  well  exposed  by  Lord  Eldon  in 

Crawshay  v.  Maule[fl)^  where  he  points  out  that  the 

period 
(a)  1  Swam.  495,  521. 


Baker 


610  CASES  IN  CHANCERY. 

1862.       period  of  partnership  between  partners,  not  specified  by 
the  articles,  is  not  to  be  measured  by  the  duration  of 
the  lease  of  the   partnership  property  on  which  they 
Thb  Metro-  carry  on  their  trade.     It  is  one  of  the  primary  doc- 

POLITAN  .  -      ,  .      -^  1  1  .1        .  1.  .  i» 

Railway  trines  of  this  Court,  that  while  it  reheves  m  respect  of 
CoMPANT.  ^j^g  gQ  j^  enforces  the  performance  of  contracts  within 
a  proper  and  reasonable  time.  Therefore  if  an  owner 
of  a  fee  simple  SLgrees  to  sell  a  piece  of  land  to  another, 
that  contract  must  be  performed  within  a  reasonable 
time,  proper  time  must  be  given  for  the  delivery  of  the 
abstract  and  doing  all  the  various  acts  necessary  for 
carrying  the  contract  into  effect. 

In  the  present  case,  I  am  of  opinion  that  the  Plain- 
tiff is  entitled  to  have  this  agreement  specifically  per- 
formed at  once,  that  is  to  say,  he  must  deliver  his 
abstract,  and  a  reference  must  be  made  as  to  the  title, 
and  the  Defendants  must,  within  a  reasonable  time,  say 
whether  they  will  accept  it  or  what  objections  they  take 
to  it.  If  they  take  no  objection  to  it  within  a  reasonable 
time,  the  Court  will  hold  that  they  have  accepted  it,  and 
then  will  approve  of  a  conveyance. 

My  opinion  is,  that  the  decree  must  be  something  to 
this  effect :  direct  a  reference  to  Chambers  to  ascertain 
whether  the  sum  agreed  upon  is  a  reasonable  and  proper 
sum  within  the  Lands  Clauses  Consolidation  Act; 
inquire  whether  a  good  title  can  be  made,  and  when  it 
was  first  shewn. 

My  present  impression  is,  to  give  no  costs  of  suit  up 
to  the  present  time,  but  on  this  I  will  hear  a  reply. 

Mr.  Selwyn  in  reply. 


The 
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The  Master  of  the  Rolls.  ^**^2- 

On  reading  these  papers  I  think  the  Defendants  have  ^„"* 

occasioned  the  suit.    They  have  not  only  repudiated  the  The  Metro- 

contract,  but  nave  claimed  a  right  to  postpone  its  com-  Railway 

pletion  for  the  H^hole  time  given  by  the  act.    They  must  Company. 
pay  the  costs  up  to  the  hearing. 


Note. — ^The  company  appealed  from  this  decree,  and  on  the  hearing 
before  the  Lord  Chancellor  on  the  10th  and  11th  November,  1862, 
his  Lordship,  during  the  argument,  expressed  some  doubts  as  to  the  cor- 
rectness of  the  decree  in  form,  and  whether  the  Act  of  Parliament 
must  not  be  strictly  pursued,  in  order  to  enable  the  tenant  for  life  to 
give  a  good  statutory  title  to  the  company.  He  suggested  whether 
the  company  ought  not  to  be  compelled,  by  mandamus^  to  appoint 
a  surveyor,  and  observed  to  the  Defendants,  "why  do  you  not  appoint 
a  surveyor ;  for  you  may  depend  upon  it,  you  will  have  to  do  it  ulti- 
mately. You  shall  not  escape  from  me  (subject  to  what  you  may 
say)  before  I  have  made  you  do  it." 

The  appeal  stood  over  and  the  case  was  arranged. 


DICKINSON  V.  TEASDALE. 


Nov,  8. 


rpHE  bill  in  this  case  stated  as  follows: — In  181 1,  Distinction  be. 
■^      the  testator  John   Teasdale  executed  a  bond  to  In^^rost^"^ 

William  Robson  to  secure  the  payment  of  861/.  10*.  and  sincetheS  &4 
.  ,        ,  ^  ^  WiU.  4,  c.  27. 

interest.  A  charge  of 

debts  on  real 
estate  is  not  a 
By  his  willy  dated  in  1811,  John  Teasdale  devised  to  trust  so  as  to 

the  Defendant  John  Teasdale  and  his  heirs  a  part  of  his  P™^nt**>« 

*  operation  of 

real   estate   at  Farlam,  "  subject   nevertheless   to  the  the  Statute  of 
payment  of  the  several  annuities,  legacies  and  bequests  regards  the 

thereinafter  devisee,  nor  is 
a  charge  of 
debts,  accom- 
panied by  a  direction  to  raise  the  amount  by  mortgage  or  otherwise. 
Where  a  testator  charges  his  real  estate  with  the  payment  of  his  debts,  a  payment  by 
the  devisee  of  one  estate,  which  prevents  the  operation  of  the  Statute  of  Limitations, 
does  not  affect  the  devisee  of  another  estate. 


VOL.  XXXI— III. 


L  L 
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1862.  tkereinafter  bequeathed;"  and  after  bequeathing  certain 
annuities  and  legacies,  the  testator  charged  the  above 
part  of  the  premises  with  payment  of  half  his  just  debts 
Tbasdalb.  and  funeral  expenses,  in  case  his  personal  estate  should 
fall  shorty  and  with  the  payment  of  one-half  of  the 
mortgage  money  and  interest  then  charged  upon  the 
whole  of  his  real  property,  and  also  with  the  payment 
of  one-half  of  the  annuities  and  legacies  thereinafter 
given  to  his  two  nephews. 

And  the  testator  devised  unto  his  nephew  Henry 
Proud  and  his  heirs  all  the  remaining  part  of  his  real 
estate  at  Farlam,  and  also  property  situate  near  Talkin, 
subject  nevertheless  to  the  payment  of  the  several 
annuities,  legacies  and  bequests  thereinafter  given  and 
bequeathed.  And  after  bequeathing  certain  other  an- 
nuities and  legacies,  the  testator  charged  the  above 
part  of  the  premises  with  payment  of  half  his  just  debts 
and  funeral  expenses,  in  case  his  personal  estate  should 
fall  short,  and  with  the  payment  of  one-half  the  mort- 
gage money  and  interest  then  charged  upon  the  whole 
of  his  real  property,  and  also  with  the  payment  of  one- 
half  of  the  annuities  and  legacies  thereinafter  given  to 
his  two  nephews.  The  testator  bequeathed  certain 
'  annuities  and  legacies  to  them,  and  then  bequeathed 
all  his  personal  estate  equally  between  John  Teasdale 
and  Henry  Proud,  subject  to  the  payment  of  the  tes- 
tator's just  debts  and  funeral  expenses  and  the  probate 
of  his  will ;  and  in  case  the  same  should  be  found 
insufficient  for  that  purpose,  then  the  testator  charged 
all  his  real  estate  whatsoever  with  the  payment  thereof, 
and  he  directed  his  executors  to  raise  such  sum  as  might 
be  sufficient,  by  mortgage  or  otherwise,  of  his  real 
estate.  He  appointed  Sarah  Proud,  Robert  Hodgson  and 
William  Hutchinson  executrix  and  executors  of  his 
will. 

John 
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John  Teasdcde  died  in  1811  seised  of  the  above  real 
estate,  and  the  Defendants,  the  devisees,  entered  into 
possession.  His  personal  estate  was  insufBcient  to  pay 
his  funeral  and  testamentary  expenses.  Sarah  Proud 
alone  proved  the  will,  she  died  in  1848,  and  there  was 
now  no  legal  personal  representative  of  the  testator. 

The  Plaintiff,  the  executrix  of  William  Robson  the 
obligee  of  the  bond,  who  died  in  1830,  filed  this  bill  in 
April,  1862,  against  John  Teasdale  and  Henry  Proud 
alone.     It  alleged  as  follows  : — 

The  principal  sum  of  230/.  15^.  due  upon  the  bond 
has  not  nor  has  any  part  thereof  been  paid. 

The  Defendant  John  Teasdale,  from  time  to  time, 
made  divers  payments  to  the  Plaintiff  and  to  her  late 
husband  on  her  behalf,  as  such  executrix  as  aforesaid, 
on  account  of  the  interest  on  the  bond,  and  the  last  of 
such  payments  was  made  on  the  12th  of  Februari/,  1845. 

On  the  9th  of  December,  1857,  the  said  Henry  Proud 
paid  to  the  Plaintiff  a  sum  on  account  of  the  interest  on 
the  bond. 

The  Plaintiff  has  continually  applied  to  the  De- 
fendants and  requested  them  to  pay  the  principal  and 
arrears  of  interest  due  on  the  bond,  and  they  have 
always  admitted  their  liability  to  do  so,  but  have  alleged 
that  the  real  estate  of  the  testator  John  Teasdale  was 
not  sufiBcient  to  pay  the  bond  debt,  which,  as  the 
Plaintiff  has  only  recently  discovered,  is  contrary  to  the 
fact,  and  such  real  estate  was  and  is,  in  truth,  amply 
sufficient  to  pay  such  bond  debt  and  all  the  other 
specialty  debts  of  the  testator  John  Teasdale, 

There  is  now  due  and  owing  to  the  Plaintiff  from  the 
L  L  2  Defendants, 
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1862.        DerendautSy  for  principal  and  arrears  of  interest  upon 

'-^  ^*^       the  bond  debt,  the  sum  of  1,350/. 
Dickinson 

Teasdale.  The  Plaintiff  charges  that,  according  to  the  true  con- 
struction of  the  will  of  John  Teasdale  the  testator,  a 
trust  was  thereby  created  for  payment  of  his  debts  out 
of  the  real  estate  thereby  devised,  and  that  the  De- 
fendants John  Teasdale  and  Henry  Proud^  upon  taking 
possession  of  the  testator's  real  estates,  became,  and 
that  they  have  ever  since  been,  and  still  are  bound  to 
execute  such  trust,  and  that  the  same  ought  now  to  be 
executed  for  the  benefit  of  thePlaintifi^,  under  the  direc- 
tion of  this  honorable  Court. 

If  the  will  did  not  create  a  trust  for  the  payment  of 
the  testator's  debts  out  of  his  real  estate,  such  debts 
were  thereby  made  a  charge  upon  such  real  estate,  and 
such  charge  has  been  kept  alive,  for  the  benefit  of  the 
Plaintiff,  by  the  aforesaid  payments  on  account  of  the 
interest  of  the  said  bond  debt. 

The  bill  prayed  that  the  Defendants  might  pay  the 
Plaintiff  the  bond  debt  of  430/.  \bs,  and  interest,  and 
that  in  default,  the  amount  might  be  raised  out  of  the 
devised  estates. 

To  this  bill,  the  Defendant  Henry  Proud  put  in  the 
following  plea  and  answer : — 

I,  Henry  Proud,  by  protestation,  &c.  &c.,  "  to  all  the 
relief  in  and  by  the  said  bill  sought  for  and  prayed 
against  me,  and  to  all  the  discovery  sought  for  against 
me  (other  than  and  except  such  parts  of  the  said  bill 
and  interrogatories  as  seek  a  discovery  whether,  on 
the  9th  of  December,  1857,  or  at  some  other  time, 
and  when,  I  did  not  pay  to  the  Plaintiff  a  sum,  and 
whether  or  not  on  account  of  the  interest  on  the  bond 
in  the  said  Plaintiff's  bill  mentioned,  or  on  what  account 

or 
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or  how  otherwise),  do  plead  in  bar,  and  for  a  plea  say, 
that  by  an  act  of  parliament  made  and  passed  in  the 
3rd  and  4th  years  of  the  reign  of  King  William  IV.{a)f 
intituled,  'An  Act  for  the  Limitation  of  Actions  and  Suits 
relating  to  Real  Property,  and  for  simplifying  the  Re- 
medies for  trying  the  Rights  thereto/  it  was  enacted, 
that  after  the  31st  day  of  December,  1833,  no  action  or 
suit  or  other  proceeding  should  be  brought  to  recover 
any  sum  of  money  secured  by  mortgage,  judgment  or 
lien  or  otherwise,  charged  upon  or  payable  out  of  any 
land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but 
within  twenty  years  next  after  a  present  right  to  re- 
ceive the  same  should  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same, 
unless,  in  the  meantime,  some  part  of  the  principal 
money  or  some  interest  thereon  should  have  been  paid, 
or  some  acknowledgment  of  the  right  thereto  should 
have  been  given,  in  writing,  signed  by  the  person  by 
whom  the  same  should  be  payable  or  his  agent,  and 
that  in  such  case,  no  action  or  suit  or  proceeding  should 
be  brought  but  within  twenty  years  after  such  payment 
or  acknowledgment,  or  the  last  of  such  payments  or 
acknowledgments,  if  more  than  one,  should  have  been 
given.  And  I  do  aver,  that  if  the  Plaintiff  or  her  hus- 
band or  the  testator  William  Robson  ever  had  a  right  to 
recover  the  sum  of  money  in  the  Plaintiff's  bill  men- 
tioned and  claimed  in  this  suit,  or  any  part  thereof,  as 
against  the  lands  devised  to  me  as  in  the  bill  mentioned, 
(which  I  do  in  nowise  admit),  such  right  accrued,  as  a 
])resent  right  to  the  Plaintiff,  or  to  her  late  husband,  or 
to  the  testator  William  Robson,  who  were  all  and  each  of 
them  capable  of  giving  a  discharge  for  the  same,  above 
twenty  years  before  the  filing  of  the  Plaintiff's  original 
bill  in  this  suit.  And  I  do  further  aver,  that  neither  I 
nor  any  agent  of  mine  did,  at  any  time  within  twenty 

years 
(a)  Scf  3  4-  4  Will.  4,  c.  27,  f.  40. 
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yeara  next  before  the  filing  of  the  original  bill  in  this 
suit,  pay  any  part  of  the  principal  money  daimed  by  the 
said  bill|  or  any  interest  thereon,  or  give  any  acknow- 
ledgment in  writing  of  the  right  thereto,  to  the  Plain- 
tiff or  her  late  husband,  or  to  the  testator  William 
Robson,  or  to  any  person  entitled  to  any  part  of  the 
principal  or  interest  so  claimed,  or  to  the  agent  of  any 
person  so  entitled,  all  which  matters  and  things  I  aver 
to  be  true  and  am  ready  and  willing  to  maintain  and 
prove  as  this  honorable  Court  shall  award.  And  I  plead 
the  said  act  of  parliament  in  bar  of  the  whole  of  the  said 
bill,  except  such  parts  as  aforesaid,  and  I  do  humbly 
demand  the  judgment  of  this  honorable  Court  whether 
I  ought  to  be  compelled  to  make  any  further  or  other 
answer  to  such  parts  of  the  said  bill  as  I  have  pleaded 
to.  And  I,  not  waiving  my  said  plea  but  wholly  relying 
thereon,  for  answer  to  the  residue  of  the  said  bill,  or  so 
much  thereof  as  I  am  advised  it  is  material  or  necessary 
for  me  to  answer  unto,  answer  and  say,  that  on  or  about 
the  9th  of  December,  1857,  William  Dickenson,  son 
of  the  Plaintiff,  called  upon  me  and  applied  for  the 
payment  of  some  money  on  account  of  the  bond  debt  in 
the  Plaintiff's  bill  alleged  to  be  due  to  her,  to  which 
application  I  refused  to  accede,  and  that  I  refused  to 
pay  and  did  not,  in  fact,  pay  any  sura  of  money  what- 
soever to  the  said  William  Dickenson  on  account  of  the 
said  alleged  bond  debt.  Upon  my  refusal,  William 
Dickenson  said,  he  was  out  of  pocket  by  the  expenses  of 
his  journey  to  make  application  to  me,  and  asked  me  to 
give  him  something  towards  such  expenses.  I  said, 
that  if  my  wife,  who  was  present,  liked  to  give  him  &. 
she  could  do  so,  but  that  it  was  not  in  payment  on 
account  of  the  alleged  bond  debt,  but  of  the  expenses  of 
William  Dickenson.  My  wife  gave  the  said  William 
Dickenson  5s.  towards  his  expenses,  and  he  received  the 
money  on  that  account.     Save  as  aforesaid,  I  deny  that 

on 
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on  the  9tb  of  December,  or  at  any  other  timei  I  paid 
to  the  Plaintiff  a  sum  on  account  of  the  interest  of  the 
said  bond  or  any  other  account.'' 

The  ptea  now  came  on  to  be  argued  upon  its 
sufficiency. 

Mr.  Hobhouse  and  Mr,  Brodrick  in  support  of  the 
plea.  The  bill  proceeds  on  two  grounds:  first,  on  there 
being  a  trust  to  pay  the  debts,  and  secondly,  on  there 
being  a  charge  which  was  kept  alive  by  payment  of  in- 
terest. This  is  not  a  trust  but  a  charge,  and  the  distinction 
is  clearly  pointed  out  in  Jacquet  v.  Jacquet  (a),  where  the 
Statute  of  Limitations  was  held  not  to  affect  the  Content 
estate,  which  was  subject  to  an  absolute  trust  for  sale 
for  payment  of  the  debts,  but  that  it  operated  as  re- 
garded the  Epsom  estate,  on  which  there  was  a  mere 
charge,  which  had  been  barred  by  lapse  of  time.  ''A 
present  right  to  receive"  this  sum  of  money,  "  charged 
upon  or  payable  out  of"  the  land,  accrued  more  than 
twenty  years  before  the  bill  was  filed,  and  it  is  therefore 
clearly  barred  by  the  3  &  4  Will.  4,  c.  27,  s.  40 ;  Dun- 
das  V.  Blake  (i). 

The  payment  of  interest  by  Henry  Proud  is  positively 
denied  by  the  answer,  and  any  payment  by  the  other 
devisee  cannot  affect  the  rights  of  Henry  Proud. 

Mr.  JS,  E.  Kay,  contri.  The  will  creates  a  clear 
trust,  by  means  of  the  charge  and  the  direction  to  the 
executors  to  raise  the  deficiency  of  his  personal  estate, 
by  mortgage  or  otherwise,  which  authorized  them  to 
sell  the  estate;  Tasker  v.  Small (c).  Before  the  late 
statute,  there  was  no  doubt  that  "  a  charge  is  a  trust  to 

be 

(a)  27  Bea.  332.  (c)  6  Sim.  625. 

(6)  11  In  Eg,  Rep.  138. 
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be  executed  by  the  devisee  or  heir;"  Hargreaoe$  v. 
Mvchell{a),  On  this  point  he  referred  to  Hunter  v. 
Nockolds  (Jb)  ;  Cox  v.  Dolman  (c) ;  Snow  v.  Booth  (d). 

Secondly.  The  payments  of  interest  by  John  Teasdale^ 
which  are  not  denied,  have  kept  the  charge  alive  and 
prevented  the  operation  of  the  statute.  There  is  a 
general  charge  over  the  whole  real  estate,  and  payments 
on  account  would,  therefore,  keep  alive  the  charges 
against  the  whole.  All  that  is  required  by  the  statute 
is,  *'  that  some  part  of  the  principal  money  or  interest 
thereon  should  have  been  paid*'  within  twenty  years, 
and  this  has  been  done. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  plea  must  be  allowed.  I  am 
of  opinion,  in  the  first  place,  upon  the  construction  of 
the  will,  that  this  is  a  charge  and  not  a  trust  It  is  un- 
necessary to  inquire  now,  whether  the  distinction  which 
has  been  made  between  charges  and  trusts  is  a  proper 
one :  and  it  is  undoubtedly  true  that,  where  there  is  a 
charge  for  payment  of  debts,  a  duty  is  imposed  on 
executors  by  mortgage,  sale  or  otherwise  to  raise  that 
charge.  But  since  the  statute  of  3  8c  4  Will.  4,  c.  27, 
a  great  distinction  exists  practically  between  charges  and 
trusts.  I  have  no  doubt  that  in  Jacquet  v.  Jacquet{e) 
there  was  a  distinct  charge  ;  it  is  impossible  to  express 
one  more  distinctly.  On  the  other  hand,  in  Snow  v. 
Booth  (/)  there  was  an  express  trust.  It  is  true  that 
the  first  term  did  not  arise  until  after  the  death  of  the 

tenant 


(a)  6  Mad.  326. 

(b)  1  Mac,  if  G.  MO  \  1  HaU 
4-  TwclU,  644. 

(f)  2  De  G.,  M,  if  G.  592. 
(rf)  2Kay^J.l32;  8  Dc  G., 


M.  4  G.  69. 

(0  27  Beav.  332. 

W)  2A*tfy*J.132;8l>eG., 
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tenant  for  life,  but  that  term  was  capable  of  immediate 
sale,  and  the  money  was  to  be  applied  according  to  the 
trusts  expressed. 

If  I  adopt  the  argument,  that  where  the  testator 
says,  ^  I  charge  my  estate  with  my  debts/'  it  is  a  mere 
charge,  yet  if  he  says,  I  "  direct  my  executors  to  raise 
my  debts,"  it  becomes  a  trust  against  the  devisee  of  the 
estate,  there  would  be  an  end  put  to  the  distinction : 
but  I  am  of  opinion,  that  it  is  impossible  to  say  that  a 
charge  on  an  estate  is,  by  reason  of  a  direction  to  raise 
it,  converted  into  a  trust  similar  to  that  which  arises 
where  a  devisee  is  directed  to  sell  the  whole  estate  and 
apply  the  whole  produce  according  to  the  directions 
contained  in  the  will.  I  am  of  opinion  that  the  ad- 
ditional words  here  directing  the  executors  to  raise  the 
charge  by  sale  or  otherwise,  do  not  add  anything  to 
it,  and,  following  Snow  v.  Booth  and  Jacquet  v.  Jacquet^ 
I  think  this  is  a  charge  and  not  a  trust  on  the  estate. 


1862. 

Dickinson 

o. 
Teasdale. 


That  being  so,  the  next  question  is,  whether  the  case 
is  taken  out  of  the  operation  of  the  statute  by  pay- 
ments. It  is  obvious  that  any  payment  which  John 
Teasdale  may  have  made  cannot  have  created  any  such 
effect  as  against  Henry  Proud.  Half  the  debts  were 
charged  on  the  property  devised  to  John  Teasdale,  and 
half  on  the  property  devised  to  Henry  Proud.  I  will 
first  consider  the  question  on  the  assumption  of  its 
being  only  a  charge,  and  then  consider  whether  the  case 
is  affected  by  the  general  charge  at  the  termination  of  the 
will.  It  is  obvious  that  if  half  the  debts  be  charged  on 
A,*8  estate  and  half  on  B.'s,  and  if  A.  think  fit  to 
keep  the  debts  alive,  that  cannot  affect  B.,  there  being 
no  privity  between  them.  The  same  observation  applies 
to  the  ultimate  charge  on  the  whole  real  estate.  There 
was  no  privity  between  Proud  and  Teasdale.    The  latter 

was 
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was  not  the  legal  personal  representative  of  the  testator, 
he  was  simply  a  devisee,  and  if  a  testator  charge  his 
estate  with  the  payment  of  a  sum  of  money  and  devise 
the  estate  to  four  different  devisees,  and  one  of  them 
think  fit  to  pay  interest  on  the  charge,  it  will  bind 
him,  but  not  the  others.  It  is  not  necessary  to  refer  to 
the  authorities  on  that  subject. 


This,  therefore,  being  a  charge  and  not  a  trust,  and 
there  having  been  no  payment  which  can  bind  Mr.  Proud, 
his  plea  must  be  allowed. 


Nov.  12. 

The  assignee 
of  a  chose  in 
action  which 
is  not  assign- 
able at  law 
takes  subject 
to  all  equities. 

The  pur- 
chaser of  a 
debt  com- 
menced an  ac- 
tion at  law  to 
recover  it  in 
the  name  of 
the  assignor. 
The  debtor 
pleaded  a  parol 
agreement  be- 
tween him  and 
the  assignor 
by  way  of  set- 
off    There- 
upon the 
Plaintiff  at 
law  filed  a  bill 
to  obtain  equi- 
table relief. 
It  was  dis- 
missed with 
costs. 


ROLT  t;.  WHITE. 

T>  Y  an  agreement  signed  by  the  parties  and  dated  the 
■^  16th  of  September,  1866,  Mr.  JMare  agreed  to  sell, 
and  Captain  While  agreed  to  purchase,  the  racing  stud 
and  establishment  of  Mr.  Mare  at  Newmarket  for  the 
sum  of  5,000/.  This  sum  was  made  payable,  with  inte- 
rest, by  annual  instalments  of  1,000/.  each,  in  October, 
1866,  and  the  four  succeeding  years.  And  it  was 
further  agreed,  that  in  case  Captain  White  should  win 
any  of  the  stakes  for  which  the  horses  were  entered  at 
present  in  the  ensuing  October  meeting  at  Newmarket, 
Captain  White  should  pay  Mr.  Mare  half  the  value  of 
such  stakes,  being  first  allowed  to  deduct  the  entries 
and  forfeits  paid  by  Captain  White. 

On  the  26th  of  September,  1866,  Mr.  Mare  was 
adjudicated  a  bankrupt,  but  an  arrangement  was  come 
to,  by  which  a  composition  was  paid  to  his  creditors 
(except  the  Plaintiff).  But  by  an  indenture  dated  the 
24th  of  December,  1867,  Mr.  Mare  and  bis  assignees 

assigned 
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assigned  aU  Mr.  Mare's  personal  assets  and  effects  to 
the  Plaintiff  Mr.  Rolt,  who  was  a  large  creditor,  with 
power  to  sue  in  Mr.  Mores  name.  On  the  same  day, 
the  bankruptcy  was  superseded  and  the  adjudication 
annulled. 

It  appeared  that  Captain  White  had  made  payments 
to  the  Plaintiff  in  respect  of  the  purchase-money  for 
the  stud,  but  being  applied  to  for  the  last  instalment. 
Captain  Whitens  solicitors  wrote,  making  the  following 
claim  to  a  set-off: — "  Captain  White  contends,  and  we 
quite  concur  with  him  in  his  view  of  the  matter,  that  he 
is  entitled  to  set  off,  against  the  balance  of  the  5,000/.,  a 
sum  of  ],270Z.  or  thereabouts,  which  he  was  obliged  to 
pay  for  entries  and  forfeits  left  in  arrear  by  Mr.  Mare, 
to  enable  him  to  start  the  horses  which  formed  the 
subject  of  the  purchase,  and  probably  you  will  consider 
this  point  before  further  insisting  on  payment  of  the 
balance." 

Upon  this,  the  Plaintiff  brought  an  action  at  law  in 
the  name  of  Mr.  Mare  against  Captain  White  for  the 
recovery  of  the  whole  balance,  but  the  Defendant 
pleaded  a  set-off  for  entries  and  forfeits  amounting  to 
1,479/.  15fi. 

The  Plaintiff  therefore  filed  this  bill  against  Captain 
White,  stating  that  he  was  advised,  that  in  the  event  of 
such  set-off  being  proved,  his  action  would  fail,  and  that 
he  had  no  adequate  or  indeed  any  remedy  against  the 
Defendant  in  a  court  of  law.  The  bill  alleged  mis- 
representation on  the  part  of  the  Defendant,  which  had 
induced  the  Plaintiff  to  purchase ;  but  this  was  not 
proved.  It  also  alleged  a  case  of  reticence  on  the  part 
of  the  Defendant  of  his  claim  to  a  set-off,  when  ex- 
amined in  the  bankruptcy,  and  that  he  had  never 
asserted  his  present  claim  until  June,  1860. 

The 
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The  bill  prayed,  "  that  the  Plaintiff  might  be  de- 
clared entitled  to  the  benefit  of  the  agreement  of  the 
I5th  of  September^  1855,  as  against  the  said  claim  of 
the  Defendant  so  set  up  by  him  as  before  mentioned, 
and  for  an  account  and  payment. 

The  Defendant  verified  his  statement,  that  he  had  paid, 
on  account  of  entries  and  forfeits  entered  up  and  stand* 
ing  on  the  15th  of  September ^  1855,  against  th^  horses 
included  in  the  purchases,  and  the  other  horses  of  Mr. 
Mare  not  included  in  the  purchase,  the  sum  of  1,475/.  10«. 
That  without  such  payments,  his  horses  would  not,  by 
the  rules  of  racing,  have  been  allowed  to  run,  and  the 
Defendant  would  have  thus  been  deprived  of  the  benefit 
of  his  purchase. 

As  to  the  agreement  of  the  15th  of  September ^  1855, 
he  said  it  was  signed  '^  in  the  presence  of  a  witness, 
who  thereupon  left  Mr.  John  Mare  and  myself;  and 
I  then  inquired  of  Mr.  Mare  whether  the  stud  pur« 
chased  by  me  was  clear  or  to  that  effect,  and  Mr.  Mare 
thereupon,  and  as  in  answer  to  my  inquiry,  said,  that 
he  was  liable  for  and  would  pay  all  moneys  paid  by  me 
in  clearing  the  said  stud  or  to  that  effect.  And  I  further 
claim  such  right  of  set-off  and  deduction  as  aforesaid, 
in  respect  and  by  reason  of  such  parol  agreement, 
collateral  to  the  said  written  agreement  of  the  15th  of 
September,  1855." 

He  said  as  follows: — *^  Under  the  circumstances  and 
except  as  herein  stated,  I  admit  that  I  did  not,  on  the 
occasion  of  my  being  examined  in  the  bankruptcy,  or 
at  any  time  before  the  date  of  the  letter  of  the  9th 
of  June^  1860,  make  any  such  claim  as  I  now  assert, 
and  that  I  have  not,  at  any  time  until  the  date  last 
aforesaid,  in  any  manner  suggested  or  intimated  that  I 

had 
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had  any  claims  or  rights  whatever  which  would  reduce  1862. 
the  amount  payable  under  the  said  agreement  as  ap- 
pearing upon  the  face  thereof.  But  I  submit  to  this 
honorable  Court  that  I  was  not  bound  to  make  such 
claim  otherwise  than  I  have  done,  and  that  I  cannot  be 
prejudiced  by  not  having  otherwise  made  such  claim. 
And  I  also  submit  to  this  honorable  Court,  that  the 
remedy  (if  any)  of  the  Plaintiff  against  me,  in  respect 
of  the  subject  matter  of  this  suit,  is  at  law  and  not  in 
equity,  and  that  the  Plaintiff  ought  not  to  be  allowed  to 
keep  pending  against  me  an  action  at  law  and  this  suit 
in  respect  of  one  and  the  same  subject  matter." 

Mr.  Baggallay  and  Mr.  Waller  for  the  Plaintiff. 

Mr.  Seltryn  and  Mr.  Caldecott  for  the  Defendant. 

Priddy  v.  Rose  (a)  was  cited. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  this  bill  cannot  be  supported  as 
it  stands.  I  leave  out  of  consideration  the  fact  that  the 
Plaintiff  is  an  assignee,  which  has  nothing  to  do  with 
the  question.  He  is  the  assignee  of  a  chose  in  action, 
and  he  takes  it  subject  to  all  the  equities  which  attach 
to  it,  consequently  all  the  equities  which  affect  Mare 
affect  the  Plaintiff  Rolt  This  is  very  obvious  at  law, 
for  as  the  Plaintiff  is  obliged  to  sue  in  the  name  of  Mare^ 
it  follows,  that  every  circumstance  which  would  prevent 
Mare  recovering  is  a  defence  in  the  action  at  law ;  it 
might  be  different  if  the  Plaintiff  could  sue  in  his  own 
name.  Mr.  Rolt^  therefore,  is,  at  law,  exactly  in  the 
situation  in  which  Mare  stands,  and  in  my  opinion  he 

can 
(a)  3  Mer.  86. 
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1862.  ^^^  b^  i"  "o  better  position  in  this  Court,  and  I  must 
treat  this  suit  as  if  Mare  himself  were  suing  here  as 
Plaintiff. 

That  being  so,  it  is  plain  that  the  matter  of  fact 
would  be  better  tried  and  sifted  at  law  before  a  jury. 
The  first  question  would  be,  whether  Mare  entered  into 
a  contract  with  White  in  the  nature  of  a  guarantee  against 
the  entries  and  forfeits  then  due  on  the  horses;  and 
secondly,  whether  White  paid  them,  and  these  would 
be  simple  facts,  which,  if  contested,  would  be  better 
ascertained  in  a  Court  of  Law  than  here. 

The  questions  are  exactly  the  same  at  law  and  in 
equity,  and  the  rules  which  apply  to  both  questions  with 
respect  to  the  set-off  and  defence  are  exactly  the  same; 
the  claim  on  one  side  is  for  money  and  interest,  and  the 
defence  is  a  set;off.  The  Plaintiff  has  commenced  bis 
action  and  he  may  proceed  in  it. 

I  have  no  option  but  to  leave  the  Plaintiff  to  go  on 
with  his  action  at  law,  and  I  must  dismiss  the  bill  with 
costs. 


Note.— AflSrmed  by  the  Lord  Chanoellor  Lord  WeUbury,  13  De- 
cember, 1862. 
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LADY  MARY  TOPHAM  v.  THE  DUKE  OF 

PORTLAND.  Jpr.23,24,25. 

June  30. 
rriHIS  suit  was  instituted  by  Lady  Mary  JE.  Topham,  Theddbeeofa 
-*■      by  her  next  friend,  against  the  Duke  of  Portland,  P^JcuteTf^^ 
Mr.  EllUf  Lord  Henry  C.  Bentinck,  Lady  Harriet  C  an  object 
Bentinck,  Sir  William  Topham  (the  Plaintiff's  husband),  ^wf  for  which 

and  Mr.  James  (the  trustee  of  a  settlement),  and  the  ''  was  in- 

.   .  tended,  and 

questions  raised  thereby  were,   as   to   the   validity   of  therefore  an 

various   appointments   alleged   to   be   in  fraud   of  the  p'-dinary power 
frt9  ma  marriage 

powerS;  and  as  to  the  effect  of  such  appointments.  settlement  of 

appointment 
amongst  the 
The  circumstances  and  arguments  are  fully  detailed  children  can- 
in  the  judgment  of  the  Court.  •  subservient  to 

the  accom- 
plishment  of 
The  Solicitor-General  (Sir  R.  Palmer),  Mr.  Roll,  Mr.  any  particular 

FolUtt,  and  Mr.  Rowcliffe  for  the  Plaintiff.*  ISons '''" 

I^  which  the 
donee  of  the 
power  may  have  as  to  the  profession  in  life  which  a  child  may  choose  to  adopt,  nor 
can  it  be  exercised  in  such  a  mode  as  to  prevent  a  child  marrying  a  particular 
person. 

An  appointment  was  made  to  A,  (an  object  of  a  power)  with  trusts  in  favor  of  B. 
(another  object),  but  intended  to  accomplish  a  purpose  not  warranted  by  the  power: — 
Held^  that  it  could  not  be  treated  as  an  absolute  appointment  to  B.,  discharged  of  the 
void  purpose. 

An  appointment,  under  a  previous  agreement,  that  the  appointee  will  deal  with  the 
appointed  fund  in  a  manner  foreign  to  the  purposes  for  which  the  power  was  intended, 
is  void,  and  so  is  such  an  appointment  where  the  agreement  is  subsequent,  if  accom- 
plished by  the  inevitable  influence  possessed  by  the  appointor  over  the  appointee. 

A  parent,  having  by  his  settlement  an  exclusive  power  of  appointing  a  fund  to  his 
children,  was  desirous  of  preventing  a  daughter  marrying  a  particular  gentleman. 
For  that  purpose,  he  appointed  part  of  the  fund  to  his  son,  who,  about  a  month  after- 
wards, settled  it  on  discretionary  trusts  in  favor  of  the  daughter,  the  object  being  to 
prevent  that  marriage.  Htld^  that  this  was  one  transaction,  that  the  object  aimed  at 
was  foreign  to  the  purposes  for  which  the  power  was  intended,  and  that  the  appoint- 
ment was  altogether  void  in  equity. 

The  execution  of  a  power  in  such  a  form  as  to  tend  to  prevent  a  marriage  between 
A.  (an  object)  with  B.,is  valid,  if  such  be  the  object  of  the  original  settlement  creating 
the  power. 
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▼.   Wheeler  {a)  ;    Foster    v.     CautUy   (J) ;     Gosset'i       1862. 
TmsU  (c). 

Mr.  Lloyd  and  Mr.  Hobhouse  for  Mr.  EllU. 

Mr.  Osborne  and  Mr.  jF.  P.  Morris^  for  Lord  Henry 
Bentinch^  cited  Rowley  v.  Rowley  (d). 

Mr.  Giffard,  Mr.  21  S/tft?cns  and  Mr.  Freeling  for 
Lady  Harriett  Bentinck. 

Mr.  Selwyn,  for  Sir   TF.  TbpAniR  and  his  trustee, 
Sugden  on  Powers  {e). 

The  Solicitor- General  in  reply. 


T^tf  Master  of  /A^  Rolls. 

This  is  a  suit  instituted  by  Lady  ilfary  Tbp/mmi  con-  June  30. 
testing  the  validity  of  various  appointments  relating  to 
two  sums  of  8,000/.  each,  to  an  annuity  of  2,720/.,  and 
to  the  income  of  a  fund  originally  consisting  of  62,000/. 
£3 :  10s.  per  Cents.,  but  since  increased  and  varied  by 
accumulations  and  changes  of  security. 

The  bill  prays,  first,  that  the  Plaintiff  may  be  de- 
clared entitled  to  the  sum  of  18,686/.  2s.  8d.  New  £3 
per  Cent.  Annuities,  bought  with  these  sums,  or,  in  the 
alternative,  that  the  appointment  may  be  declared  void, 
and  it  then  proceeds  to  ask  for  similar  relief  as  to  the 

appointments 

(a)  2  Ball  Sf  Beat.  18.  (d)  Kai/,  242. 

(6)  3  Sm.  Sf  Gif.  96;  6  De  (e)  Pages  613,  528,  618  (8M 

G.,  M.  Sf  G,  65.  edU  ) 

(c)  19  Beav  529. 
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appointments  relating  to  the  two  other  funds.  It  will 
be  necessary  to  consider  these  appointments  separately, 
those  which  relate  to  the  two  sums  of  8,000/.  each  rest 
on  different  instruments,  and  require  a  distinct  con- 
sideration from  the  appointments  of  the  annuity  and 
the  62,000/. 

As  first  in  order  of  date,  it  will  be  proper  to  consider 
the  appointments  relating  to  the  two  sums  of  8,000/. 
each,  but  in  order  to  explain  the  view  I  take  of  this 
case,  it  is  necessary  that  I  should  state,  somewhat  in 
detail,  the  instruments  that  have  been  executed  and  the 
events  which  have  occurred,  on  the  combined  effect  of 
which  the  solution  of  the  question  discussed  before  me 
must  depend. 

In  August,  1796,  the  marriage  of  the  late  Duke  and 
Duchess  of  Portland  took  place,  and  on  that  occasion 
the  English  estates  of  the  Duke  and  the  Scottish  estates 
of  the  Duchess  were  settled  by  two  contemporaneous 
indentures.  By  that  which  bears  date  the  4th  of  August, 
1796,  in  the  events  which  have  happened,  the  English 
estates  of  the  Duke  were  charged  with  40,000/.  in  favor 
of  the  younger  children  of  the  marriage,  in  such  shares 
and  proportions  as  the  Duke  and  Duchess  or  the  sur- 
vivor should  appoint,  and  in  default  of  appointment, 
amongst  such  younger  children  equally. 

At  the  same  time,  and  on  3rd  August,  1795,  the 
Scottish  estates  of  the  Duchess  were  charged  with 
70,000/.  in  favor  of  the  younger  children  of  the  Duchess 
by  any  marriage,  who  or  their  issue  should  survive  their 
father  and  mother.  Of  this  sum  40,000/.  was  limited 
to  belong  to  the  younger  children  of  the  first  marriage, 
in  such  shares  as  the  Duke  should  appoint,  and  in 
default  thereof,  as  the  Duchess  should  appoint,  and  in 

default 
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default  of  any  appointment^    amongst  them  equally.        1862. 
These  are  the  two  powers,  the  mode  of  exercising  which 
by  the  late  Duke  is  complained  of  by  the  PlaintifT. 

In  June^  ISH,  the  Duke  executed  two  indentures ; 
by  the  first  of  which  he  charged  his  Nottinghamshire 
estates  with  a  jointure  and  rent  charges  in  favor  of  the 
Duchess,  and  subject  thereto,  he  created  a  term  of  1,000 
years  in  such  estates  vested  in  two  trustees.  By  the 
second  of  these  indentures  he  declared  the  trusts  of  this 
term  to  be,  to  raise  the  40,000/.  settled  by  the  indenture 
of  the  4th  August^  1795,  during  the  life  of  the  late 
Duke,  as  he  should  direct,  or  if  not,  after  his  decease  ; 
and  supplying  a  hotchpot  clause  for  any  portion  of  the 
40,000/.  which  might  remain  unappointed,  which  clause 
had  been  omitted  from  the  original  settlement  In  1820 
this  deed,  the  validity  of  which  was  subject  to  some 
question,  was  confirmed  by  a  private  act  of  parliament, 
1  Geo.  4,  c.  xxxvi. 

There  were  nine  children  issue  of  the  marriage,  the 
eldest  son,  the  Marquis  of  IHtchfield,  died  in  1824, 
Lady  Caroline  Bentinch  died  in  1827,  Lord  Oeorge 
Bentinch  died  in  1848,  the  remaining  six  survived  their 
parents,  viz.,  the  present  Duke,  Lord  Henry  Bentinch^ 
Lady  Charhite^  the  wife  of  the  Right  Honorable  Evelyn 
Jienison,  Lady  Lucy^  now  Lady  Howard  de  Walden, 
Lady  Harriett  Bentinch,  and  the  Plaintiff,  Lady  Mary 
Topham. 

On  the  marriage  of  Lady  Charlotte  in  1827,  there 
being  at  that  time  seven  younger  children  of  the 
marriage  in  existence,  one-seventh  of  the  40,000/., 
charged  on  the  Nottinghamshire  estates,  was  appointed 
to  be  raised  for  her  on  the  death  of  the  survivor  of  her 
father  and  mother.    The  Duke  paid  the  whole  of  that 

amount 
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1862.  amount  on  her  marriage,  and  thereupon  and  in  con* 
sideration  thereof,  the  sum  bo  appointed  was  assigned 
to  a  trustee  for  the  late  Duke,  to  form  part  of  his 
PoRTLAMD.  personal  estate.  In  like  manner  one-seventh  of  the 
40^000/.,  charged  on  the  Scottish  estates,  was  appointed 
to  Lady  Charlotte,  and  on  payment  of  this  amount 
by  the  Duke,  this  share  also  was  assigned  for  his 
benefit,  as  part  of  his  personal  estate.  On  the  marriage 
of  Lady  Howard  de  Walden,  in  November,  \%2%,  there 
being  then  only  six  younger  children  of  the  marriage  in 
existence,  the  same  course  was  adopted  with  respect  to 
her,  with  the  exception  that  one^-sixth  of  each  sum  of 
40,000/.  was  appointed,  paid  and  assigned,  as  in  the 
case  of  Lady  Charlotte^  DenisoUy  and  in  Janvary,  1829 
further  shares  were  appointed,  paid  and  assigned  in  like 
manner  to  Lady  Charlotte  Denison,  to  make  up  her 
portion  one-sixth  of  the  two  suras  of  40,000/. 

In  June,  1843,  by  an  indenture  made  between  the 
Duchess  of  the  first  part,  the  late  Duke  of  the  second 
part,  the  present  Duke  and  Lord  Oeorge  Bentinck  of 
the  third  part,  three  sums  of  stock  and  9,000/.  due  on 
the  bond  of  the  late  Duke,  were  assigned  to  the  present 
Duke  and  Lord  George  as  trustees,  in  trust  to  pay  the 
dividends  and  interest  to  the  late  Duchess  for  her  lif^ 
and  after  her  death  to  set  apart  so  much  of  the  trust 
fund  as  would  produce  800/.  per  annum,  on  trusts  after 
declared,  and  subject  thereto,  absolutely  for  Lord  Henry 
Bentinck,  or  if  he  should  predecease  the  Duchess,  for 
Lord  George  Bentinck,  and  as  to  the  fund  so  set  apart 
to  produce  800/.  per  annum,  this  was  to  be  held  upon 
trust  during  the  life  of  the  Plaintiff  (provided  the  Duke 
of  Portland,  for  the  time  being,  should,  by  deed 
executed  in  tiie  manner  therein  mentioned,  direct,  but 
not  otherwise)  to  pay  an  annual  sum  not  exceeding  800/. 
per  annum,  to  and  for  the  benefit  of  the  Plaintiff,  in 

such 


CASES  IN  CHANCERY.  631 

such  manner  and  subject  to  such  restriction  as  should  be  1862. 
expressed  in  such  deed  oF  direction ;  and  subject  thereto, 
on  trust  for  Lord  Henry  Bentinch^  provided  he  did 
not  predecease  the  late  Duchess  without  leaving  issue, 
but  if  he  did,  then  it  was  to  go  to  Lord  George  Bentinck. 
This  deed  does  not  relate,  in  any  respect,  to  the  two 
sums  of  8,000/.  each,  the  appointment  of  which  I  am 
now  considering,  nor  is  this  deed,  or  anything  done  in 
consequence  thereof,  complained  of,  but  it  is  material 
to  be  mentioned,  as  being  the  first  act  which  contains 
any  indication  of  the  intention  to  impose  fetters  on  the 
disposition  of  the  Plaintiff,  which  will  appear  more  dis- 
tinctly in  subsequent  instruments,  and  which  it  will  be 
necessary  to  advert  to  more  minutely. 

In  1844-  the  late  Duchess  died,  and  since  her  death 
the  800/.  per  annum  has  been  paid  to  Lord  Henry 
Benfinckf  who  invested  the  same  half  yearly  in  the 
purchase  of  New  £3  per  Cents.,  having  so  done  at  the 
request  of  the  late  Duke,  at  whose  request  he  also  ex- 
ecuted a  declaration  of  trust  of  the  1st  September ^  1844, 
undertaking  to  accumulate  the  dividends  and  hold  the 
fund  during  the  life  of  the  Plaintiff,  and  in  trust  for  her, 
at  such  times  and  in  such  manner  as  the  Duke  of 
Portlarui  for  the  time  being  might,  in  writing,  direct, 
and  in  the  absence  of  any  such  direction,  for  himself 
or  his  personal  representatives  absolutely. 

In  1848  Lord  Qeorge  Bentinck  died,  and  thereupon 
the  younger  children  of  the  marriage  being  reduced  to 
five,  the  late  Duke  was  desirous  to  make  the  appoint- 
ment in  favor  of  the  younger  children  up  to  8,000/. 
each,  and  for  that  purpose,  in  October^  1848,  by  the 
same  process  as  I  have  already  detailed,  the  late  Duke, 
by  two  deeds-poll  bearing  date  the  13th  October^  1848, 
appointed  1,333/.  6«.  8c/.  to  Lady  Charlotte  DenUon, 

and 
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and  a  like  sum  to  Lady  Howard  de  Walden^  cot  of  the 
remainder  of  the  40,000/.  charged  on  the  English 
estates ;  and,  on  payment  of  the  money  amounting  to 
the  sums  so  appointed,  took  an  assignment  of  the  shares 
so  appointed,  as  part  of  his  personal  estate.  By  a 
deed-poll  of  even  date,  viz.,  the  13th  October ^  1848, 
the  late  Duke  appointed  8,000/.,  out  of  the  remainder 
uf  the  40,000/.,  to  Lady  Harriett  Bentinckj  and  he 
appointed  16,000/.,  (the  residue  of  the  sum  of  40,000/.,) 
to  Lord  Henry  JBentinck.  All  these  sums  were  ap- 
pointed to  be  paid  at  the  decease  of  the  appointor,  but, 
on  payment  by  the  late  Duke  at  once  of  the  amounts 
so  specified,  and  in  consideration  thereof,  he  took 
assignments  of  the  shares  so  appointed  for  his  own 
benefit,  as  part  of  his  personal  estate. 


On  the  28th  of  the  same  month  of  October,  1848,  the 
late  Duke  executed  a  deed  of  direction  and  appoint- 
ment, distributing  the  remainder  of  the  40,000/.  charged 
on  the  Scottish  estates.  By  this  deed  he  appointed  and 
distributed  two  sums  of  1,333/.  65.  8c?.  each  to  Lady 
Charlotte  Denison  and  Lady  Howard  de  Walden,  8,000/. 
to  Lady  Harriett  Bentinck,  and  the  remaining  16,000/. 
to  Lord  Henry 'Bentinck.  In  those  cases  also  the  Duke 
made  the  like  payment  at  once  of  the  amounts  so  ap- 
pointed, and  thereupon  took  assignments  of  the  shares, 
as  on  the  former  occasions. 


The  question  raised  by  the  Plaintiff  relates  to  the 
shares  .so  appointed  to  Lord  Henry,  or  at  least  to  one- 
half  of  them.  There  is  no  question  but  that  one-half 
of  those  two  sums  of  16,000/.  each  was  intended  for 
Lord  Henry  JBentinck,  for  his  sole  use  and  benefit ;  the 
questions  in  this  cause  relate  to  the  remaining  moities, 
viz.,  the  two  sums  of  8,000/.  each,  from  the  sums 
charged  on  the  English  and  the  Scottish  estates. 

The 
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The  nianner  in  which  these  sums  were  dealt  with  was  1862. 
this: — loimediately  after  the  appointment  of  the  13th 
October,  1848,  16,000/.  was  carried,  at  Messrs.  Drum' 
mond'sy  by  order  of  the  late  Duke  to  the  account  of 
Lord  Henryy  and  on  the  30lh  October^  two  days  after 
the  execution  of  the  deed  of  28th  of  October,  16,000i. 
more  was,  by  the  direction  of  the  late  Duke,  carried  to 
the  account  of  Lord  Henry  by  Messrs.  Zhummond. 
On  the  same  day.  Lord  Henry  gave  Messrs, Drummond 
an  order  to  invest  16,000/.  in  the  purchase  of  £3 :  10^. 
per  Cents,  in  the  joint  names  of  the  present  Duke  and 
of  Mr.  £!Uis,  and  directed  the  dividends  of  this  fund  to 
be  placed  to  their  credit,  to  an  account  to  be  marked 
**M,''  and  on  the  same  day,  Mr. Ellis,  who  was  the  man 
of  business  of  the  late  Duke  and  by  his  instructions 
conducted  the  whole  matter,  wrote  to  him,  informing  him 
of  what  had  been  done,  and  also  informing  him  that  the 
indenture  I  am  next  about  to  mention  would  be 
forthwith  executed. 

This  indenture  was  a  declaration  of  trust,  which  bears 
date  on  the  24th  November,  1848,  being  about  a  month 
subsequent  to  the  date  of  the  last  deeds,  making  the 
appointment  of  the  residue  of  the  40,000/.  charged  on 
the  Scottish  estates.  It  was  made  between  Lord  Henry 
of  the  one  part,  and  the  present  Duke  and  Mr.  Ellis  of 
the  other  part.  It  recites  that  Lord  Henry  had  invested 
the  16,000/.  in  the  purchase  of  18,686/.  2s.  Hd.  £3  :5s. 
per  Cents.,  in  the  names  of  the  present  Duke  and  Mr. 
Ellis,  with  the  intent,  from  the  natural  love  and  affection 
he  had  for  the  Plaintiff,  his  sister,  that  a  provision  might 
be  made  for  her,  in  the  contingency  after  expressed;  and 
thereupon  the  indenture  witnessed,  and  the  present 
Duke  and  Mr.  Ellis  undertook,  that  they  would  stand 
possessed  of  the  said  sum  of  stock  and  the  dividends 
to  be  thereby  produced  in  these  words : — "  upon  trust 

henceforth 
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1862.  henceforth  and  until  the  expiration  of  the  term  of 
twenty*one  years  from  the  day  or  the  decease  of  the 
said  Lord  Henry^  or  until  previously  thereto  any  such 
appointment  shall  be  made  as  would  entitle  Lady  Mary 
(the  Plaintiff)  to  the  transfer  of  the  whole  of  the  stocks, 
funds  and  securities  now  intended  to  be  settled,  and  of 
the  accumulations  therefrom,  which  are  hereinafter  pro- 
vided to  be  made,  or  until  Lady  Mary  (the  Plaintiff) 
shall  previously  die  without  the  appointment  of  the 
whole  thereof  having  been  made  to  her  or  for  her  benefit, 
then  that  the  present  Duke  and  Mr.  Ellis  do  receive 
and  invest,  and  accumulate,  at  compound  interest,  the 
dividends  on  the  sums  of  stock."  The  indenture  then 
proceeds  in  these  words  :— * 

''  And  upon  further  trust,  that  the  said  trustee  or 
trustees  for  the  time  being  do,  at  the  expiration  of  such 
period  for  accumulation  as  aforesaid,  or  at  any  time  or 
times  previously  thereto,  when  and  as  such  one  of  the 
said  Marquis  of  TitcJifield  and  Lord  Henry  Bentinck 
as  for  the  time  being  may  be  Duke  of  Portland^  shall, 
by  any  writing  under  his  hand,  so  direct,  transfer,  assign 
and  pay  all  or  any  part  of  the  stocks,  funds  and  se- 
curities which,  whether  from  original  investment  or 
from  accumulation  for  the  time  being,  may  be  subject 
to  the  trusts  or  provisions  of  these  presents,  unto  or  for 
the  benefit  of  the  said  Lady  Mary  Bentinck^  in  such 
manner  as  the  said  Duke  of  Portland  for  the  time  being 
may  direct,  and  subject  to  the  trusts  or  purposes  afore- 
said, or  when  and  as  the  same  shall  be  no  longer 
capable  of  taking  effect,  and  as  to  the  said  trust  moneys, 
stocks,  funds,  securities  and  other  accumulations,  and 
the  dividends,  interest  or  income  thereof,  of  which  re- 
spectively there  may  not  have  been  any  such  appoint- 
ment unto  or  for  the  said  Lady  Mary  Bentinck,  as 
aforesaid,   stand  possessed  of  the  same  trust  moneys, 

stocks, 
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stocks,  fiindsy  securities  and  accumulations,  upon  trust 
for  the  said  Lord  Henry  Bentinck,  his  executors,  ad- 
ministrators or  assigns  absolutely." 

It  was  further  provided  by  the  indenture,  that  in  the 
event  of  any  partial  appointoient  being  made  in  favor 
of  the  Plaintiff,  the  accumulation  should  continue  as  to 
the  residue  of  the  trust  funds,  together  with  the  usual 
power  of  varying  the  investment  and  the  appointment 
of  new  trustees. 

This  is  the  transaction,  on  the  validity  of  which  the 
Court  has  to  pronounce  an  opinion.  There  can  be  no 
question  but  that  under  the  power,  the  late  Duke 
might,  if  he  pleased,  have  appointed  the  two  sums  of 
16,000/.  each  to  Lord  Henry  for  his  own  benefit,  and 
further,  that  when  they  had  become  his  property,  Lord 
Henry  might,  if  he  thought  fit  so  to  do,  have  applied 
the  whole  or  any  part  of  such  sums  for  the  benefit  of  his 
sister,  the  Plaintiff,  either  absolutely  or  in  the  qualified 
manner  expressed  by  the  last-mentioned  deed.  The 
real  question  is,  whether,  having  regard  to  the  facts 
established  by  the  evidence  given  in  this  cause,  and  to 
the  just  inferences  to  be  drawn  from  the  contents  of  the 
deeds  themselves,  this  is  the  real  character  of  the 
transaction. 


1862. 


It  is  contended,  on  the  part  of  the  Plaintiff,  that  this 
was  a  mere  colorable  appointment,  executed  with  a 
view  to  effect  an  object  which  was  not  within  the  scope 
of  the  power;  that  it  was  not  and  never  was  intended 
to  be  an  appointment  in  favor  of  Lord  Henry,  that  it 
was  an  appointnient  in  favor  of  the  Plaintiff,  but  con- 
trived in  such  a  manner,  as  to  make  her  obtaining  the 
enjoyment  of  it  dependent  on  her  marrying  or  abstain- 
ing from  marrying  according  to  the  wishes  of  the  late 

Duke; 
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1862.  Duke ;  that  it  must  be  treated  exactly  as,  iP,  Id  making 
the  appointment,  the  trusts  of  the  indenture  of  24th 
November^  I8489  had  been  contained  in  the  same  in- 
strument executed  by  the  Duke;  andthat,  in  that  event, 
one  of  the  two  conclusions  is  inevitable,  either  it  is  an 
appointment  in  favor  of  Lady  Mary^  and  that  the  sub- 
sequent limitations,  imposing  fetters  on  her  enjoyment 
of  and  control  over  it,  are  void  ;  or  if  that  be  not  the 
conclusion  come  to,  then  that  the  whole  appointment  is 
void,  and  that  the  two  sums  must  go  as  in  default  of 
appointment. 

On  the  first  of  these  contentions  it  is,  I  think,  im- 
possible to  take  the  view  of  the  Plaintiff.  I  cannot  treat 
this  as  an  appointment  absolutely  in  her  favor,  and  reject 
the  limitation  and  condition  contained  in  the  deed  of 
November^  1848 ;  it  would  be  to  make  a  perfectly  new 
deed  with  fresh  limitations,  if  the  Court  were  so  to  act. 

The  only  question  respecting  which  any  reasonable 
doubt  can  be  entertained  is,  whether  the  appointment 
was  or  was  not  wholly  void,  on  the  ground  that  it  was 
made  to  effect  an  object  foreign  to  the  purpose  for  which 
the  power  was  created  ? 

In  order  to  shew  the  object  with  which  the  appoint- 
ment was  made,  evidence  has  been  adduced,  the  result 
of  which,  it  is  contended  on  the  part  of  the  Plaintiff, 
establishes  that  the  intention  of  the  late  Duke,  the  donee 
of  the  power,  was,  so  to  appoint  the  fund  as  to  give  the 
Plaintiff  one  equal  share  with  her  brother  and  sister, 
provided  she  did  not  marry  her  present  husband,  but 
that  if  she  did,  she  was  to  have  no  benefit  from  or  en- 
joyment of  any  portion  of  the  fund  during  her  coverture 
with  Sir  William  Topham. 

What  I  have  to  consider  is,   first,   how   far  such 

evidence 
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evidence  can  be  properly  taken  into  consideration,  for 
the  purpose  of  determining  on  the  validity  of  the  ex- 
ecution; and  secondly,  whether,  if  taken  into  considera- 
tion, it  establishes  that  the  object,  to  accoDQplish  which 
this  appointment  was  made,  is  so  foreign  to  the  purpose 
for  which  the  power  was  given,  as  to  render  the  exercise 
of  it  invalid. 


1862. 


I  am  of  opinion  that  all  the  cases  which  bear  on  this 
subject  establish,  that  it  is  the  duty  of  the  Court  to 
receive  and  examine  the  evidence  adduced  of  the 
motives  for  which  the  power  is  exercised.  On  the 
second  point  also,  the  cases  all  establish  the  same  prin- 
ciple. In  Aleyn  y.  Belchier{a\  Lord  Northington  lays 
it  down,  that  "  no  point  is  better  established,  than  that 
a  person  having  a  power  must  execute  it  bon&  fide  for 
the  end  designed,  otherwise  it  is  corrupt  and  void." 
Sir  William  Grant  in  Wheate  v.  Hall{]b)  says:— "I 
cannot  conceive  that  a  court  of  equity  will  sanction  the 
application  of  a  power  to  purposes  clearly  and  obviously 
foreign  to  those  for  which  it  could  have  been  originally 
intended." 


The  Court,  in  all  the  cases,  examined  into  and  con- 
sidered the  evidence  of  intention,  and,  if  such  inten- 
tion was  proved,  has  held  the  power  to  be  unduly 
exercised,  and  the  execution  of  it  void.  The  real  dif- 
ficulty in  these  cases  lies  in  defining  accurately  what 
(to  use  the  words  of  Lord  Northington)  is  bona  fide 
"  the  end  designed  **  by  the  power,  or  (to  use  the  words 
of  Sir  William  Grant  which  import  the  same  thing), 
what  conies  within  the  purposes  for  which  the  power 
was  ^*  originally  intended."  In  this  case,  there  can  be 
no  question  that  the  appointments  of  the  two  sums  of 

16,000/. 
(a)  1  Eden,  p.  138.  (6)  17  Ves,  86. 
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16,0001,  to  Lord  Henry  were  valid  executions  of  the 
power  at  law.  In  equity,  the  question  is,  whether  they 
were  made  to  him  wholly  or  in  part  for  purposes  clearly 
and  obviously  foreign  to  those  for  which  the  power  was 
originally  intended. 

It  is  arguedy  I  think  with  propriety,  that  there  are 
three  classes  of  cases,  which,  if  established  by  evidence, 
vitiates  the  execution  of  the  power. 

First,  where  the  donee  appoints  to  an  object  of  the 
power,  with  the  view  of  gaining  a  personal  pecuniary 
benefit  himself,  such  as  a  father  appointing  to  a  dying 
infant  child,  in  order  that  he  may,  as  next  of  kin,  take 
the  fund  on  the  death  of  the  intestate  child.  WeUesley  v. 
Momington  (a),  was  a  case  of  this  description.  This 
class  of  cases  obviously  has  no  reference  to  the  present, 
and  may  be  dismissed  from  our  consideration. 

The  second  class  of  cases  is  where  tlie  instrument 
executing  the  power  gives  to  the  appointee  the  property, 
coupled  with  a  condition  expressed  on  the  face  of  the 
instrument  itself,  which  condition,  if  complied  with, 
would  effect  an  object  plainly  foreign  to  the  purposes 
for  which  the  power  was  intended.  This  class  of  cases 
may  also  be  dismissed  from  consideration,  because  it  is 
obvious  that  the  instruments  of  appointment  here  con- 
tained no  such  condition. 

The  third  class  of  cases  is  stated  to  be  those  where 
the  donee  of  the  power  and  the  appointee  agree,  that  if 
the  appointment  be  made,  the  appointee  will  deal  with 
the  fund  appointed,  or  with  a  portion  of  it,  in  a  manner 
foreign  to  the  purposes  for  which  the  power  was  in* 

tended, 
(a)  2  Kay  ^  J.  143. 
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tended.    The  questioD  before  me  is,  whether  the  present        1862. 
case  comes  within  the  letter  or  spirit  of  such  a  rule. 

It  IS  strongly  coatended^  on  behalf  of  the  Defendants, 
that  the  present  case  does  not  come  within  that  class, 
that  it  is  necessary,  in  order  to  bring  it  within  that  class, 
that  the  agreement  should  precede  the  appointment, 
and  that,  in  the  present  case»  it  is  proved  that  no  such 
agreement  was  entered  into,  snd  the  case  of  Proby  v. 
Landor  (a)  before  me  is  referred  to  as  confirmatory  of 
this  proposition.  I  am,  however,  of  opinion  that  the 
proposition  is  stated  too  broadly,  when  it  is  contended 
that  the  agreement  to  pervert  the  fund  from  the  original 
purpose  for  which  the  power  was  intended,  must  be 
previous  to  the  execution  of  the  power.  It  is  difficult 
to  see  the  distinction,  in  a  moral  point  of  view,  between 
an  appointment  made  to  one  who  previously  agrees  to 
deal  with  the  fund  as  the  appointor  desires,  and  an  ap- 
pointment made  without  any  such  previous  agreement ; 
-  but  where  the  appointee  is  bound  by  such  moral  ties  as 
to  be  unable,  after  the  appointment  is  made,  to  contest 
the  will  of  the  appointor.  If  it  be  clearly  established 
that  the  appointment  was  made  solely  by  reason  of  the 
well  founded  reliance  which  the  appointor  placed  in  his 
influence  over  the  appointee,  it  seems  to  me  that  the 
result  must  be  the  same,  in  the  consideration  of  equity, 
whether  that  influence  be  executed  before  the  appoint- 
ment or  after  it,  provided  that,  in  both  cases,  it  secures 
the  consent  of  the  appointee  to  fulfil  the  wishes  of  the 
appointor.  If  an  appointment  made  by  a  father  to  a 
dying  infant  child  be  void,  although  there  be  no  agree- 
ment before  hand,  I  am  at  a  loss  to  conceive,  on  what 
just  principle  of  reasoning  an  appointment  to  an  adult 
son,  one  of  several  children,  would  be  valid,  if  made 

solely 
{a)  28  Beav.  504. 
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solely  on  the  well  founded  belief  and  conviction  that 
such  son  would,  at  the  request  of  his  father,  pay  him 
over  a  portion  of  the  fund  appointed.  It  is  clear  that, 
in  every  moral  and  common  sense  point  of  view,  the 
case  is  the  same,  whether  the  appointee  be  bound  by 
the  previous  agreement  or  by  inevitable  influence ;  from 
whatever  source  it  may  spring,  the  eflect  is  the  same. 
In  both  cases,  the  influence  which  acts  on  the  appointee 
existed  before  the  appointment  was  made;  in  both  cases 
the  reliance  placed  on  this  previously  acquired  influence 
is  the  motive  which  induces  the  appointor  to  make  the 
appointment  In  neither  case,  in  a  legal  point  of  view, 
is  the  obligation  binding;  the  previous  agreement,  in  the 
one  case,  could  not  be  enforced  by  any  proceedings, 
either  at  law  or  in  equity ;  and  in  the  other  case,  the  ap 
pointee  may,  if  he  have  the  moral  power,  resist  the  ir 
fluence  of  the  appointor.  But,  as  in  both  cases,  the 
appointment  is  made  solely  in  consequence  of  the  con- 
fidence felt  by  the  appointor  that  the  influence  acquired 
by  him  over  the  appointee,  whether  by  contract  or  by 
any  other  causes,  will  eflect  his  object,  it  is  difiicult  to 
understand  why  equity  should  declare  it  to  be  invalid 
in  one  case  and  valid  in  the  other.  The  influence  pos- 
sessed by  parents  over  their  offspring  is  a  recognized 
branch  of  equity,  against  the  exercise  of  which  this 
Court  will  relieve,  where  it  is  employed  for  purposes 
not  warranted  by  the  rules  of  equity  and  good  con- 
science. It  is  on  this  ground,  and  on  this  alone,  as  it 
appears  to  me,  that  the  case  decided  by  the  Vice-Chan- 
cellor Kindersley,  In  re  MarsderCs  Trvsts{a\  is  founded, 
and  that  case  goes  the  full  length  of  supporting  that 
proposition  as  stated  by  me.  It  is  cited  also  by  Lord 
St.  Leonards  in  his  last  edition  (fr),  without  comment, 
as  illustrating  the  ordinary  rule.     In  that  case  there  was 

an 
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an  absence  of  any  previous  agreement,  but  the  mother 
relying  on  the  effect  which  the  expression  of  her  wish 
would  have  upon  her  daughter,  appointed  the  whole 
fund  to  the  daughter,  in  order  that  afterwards  such  wish 
might  be  communicated  to  her,  and  that  she  might 
thereby  be  induced  to  carry  it  into  effect 

Consider  the  position  of  the  appointee  in  such  circum- 
stances. If  he  refuse  to  give  effect  to  the  wishes  of 
the  appointor,  he  gets  what  it  was  never  intended  he 
should  have,  and  he  enjoys  property,  which,  if  his  con- 
duct could  have  been  foreseen,  might  and  probably 
would  have  been  given  to  another.  But  the  case  is 
exactly  the  same,  whether  the  consent  or  the  agreement 
to  act,  as  desired,  be  given  or  entered  into  before  or  after 
the  appointment.  The  Court  also  would  be  placed  in 
this  dilemma : — If  it  do  not  enforce  compliance  with 
the  wishes  of  the  appointor,  it  would  be  sanctioning  the 
appointee  taking  property  never  intended  for  him,  and 
if  this  Court  were  to  enforce  it,  as  binding  in  conscience 
on  the  appointee,  the  Court  would  enforce  the  execution 
of  a  power  in  favor  of  persons  who  were  not  objects  of 
it.  In  BirUy  v.  Dirley(a\  before  me,  it  did  not  appear 
that  there  was  any  previous  agreement,  and  the  sub- 
sequent deed  merely  recited  an  understanding,  which, 
for  aught  that  appeared,  was  merely  an  understanding 
on  the  part  of  the  appointor ;  but  the  appointment  was 
held  to  be  void. 

I  am  of  opinion  that,  in  the  present  case,  the  fact  of 

the  existence  of  the  previous  influence  of  the  late  Duke 

over  Lord  Henry  is  established  by  the  evidence,  and 

also,  that  the  appointment  of  the  two  sums  of  16,000/. 

were  made  to  him  on  the  faith  that  Lord  Henry  would 

act  in  the  matter  as  his  father  desired.     He  had,  in  fact,  * 

in 
(a)  25  Beav,  299. 
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1862.  in  1843,  undertaken  the  performance  of  a  similar  trust, 
with  reference  to  the  annuity  of  800/.  per  annum, 
granted  by  the  Duke  and  Duchess  by  the  deed  of  29th 
June,  1 843.  I  ndependently  of  other  evidence,  the  dates 
are,  to  my  mind,  conclusive,  that,  in  the  matter,  Lord 
Henry  merely  acted  as  the  instrument  of  his  father's 
wishes.  On  the  13th  of  October,  1848, 16,000/.,  charged 
on  the  English  estates,  is  appointed  to  him,  and  im- 
mediately after  carried  to  his  account  with  Messrs. 
Drummond,  of  which  no  information  was  given  to  him 
at  the  time.  On  the  28th  of  the  same  month,  the 
16,000/.,  charged  on  the  Scottish  estates,  is  appointed 
to  him,  and  two  days  afterwards,  viz.,  on  the  30th 
October,  the  amount  is  carried  to  his  account  at  Messrs. 
Drummondts.  The  first  intimation  he  has  of  this  fact  is 
in  a  letter  from  Mr.  Ellis,  the  man  of  business  of  the 
Duke,  written  on  the  same  day,  and  inclosing  an  order 
to  Messrs.  Drummond  to  be  signed  by  him,  directing 
the  investment  in  £3 :  lOs,  per  Cents.,  of  one^half  of  each 
sum  in  the  names  of  trustees,  and  immediately  there- 
upon, a  deed  is  prepared  containing  a  declaration  of  the 
trusts  on  which  such  stock  is  to  be  held.  The  deed 
bears  date  the  24th  of  the  following  month  of  November, 
not  four  weeks  after  the  payment  of  the  money.  It  is, 
I  think,  impossible  to  read  the  answer  of  the  De- 
fendants, the  letters  of  Mr.  Ellis,  and  the  depositions, 
and  not  to  see  that  this  was  all  one  transaction  effected 
by  the  influence  of  the  late  Duke,  and  in  order  to  carry 
his  wishes  into  effect,  all  of  which  is  strongly  confirmed 
by  the  contents  of  the  documents  themselves. 

The  conclusion  to  which  I  have  arrived,  therefore,  is 
this:— that  these  appointments  were  so  made  by  the 
Duke,  with  the  view  and  for  the  purpose  of  carrying 
into  effect  his  intention  with  regard  to  his  daughter, 
Lady  Mary, 

I  am 
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I  am  therefore  compelled  again  to  recur  to  the  1862. 
evidence,  for  the  purpose  of  ascertaining  what  the  in- 
tentions were,  and  whether  the  effectuating  such  in- 
tentions was  within  the  scope  and  object  of  the  purpose 
for  which  the  power  was  originally  given.  The  evidence 
establishes,  that  for  many  years  a  mutual  attachment 
had  existed  between  Lady  Mary  and  Sir  WiUiam 
Topham^  that  the  late  Duke  had  objected  to  the  mar- 
riage, and  had  offered  every  obstacle  in  his  power  to  its 
solemnization,  that  Lady  Mary  had  frankly  stated  her 
intentions  not  to  oppose  the  will  of  her  father  during 
bis  life,  but  that  she  considered  that  her  father's  control 
over  her,  on  this  subject,  ought  not  to  extend  beyond 
his  life,  and  she  expressed  her  intention,  when  freed 
from  that  control,  to  unite  herself  to  the  object  of  her 
affection.  The  late  Duke  set  himself  to  work  to  see 
in  what  manner  he  could  make  his  control  over  his 
daughter  extend  beyond  his  life,  and  he  considered  that 
these  powers,  contained  in  the  settlement  executed 
on  his  marriage  some  forty  years  before,  afforded  him 
the  means  of  doing  so.  They  were  exclusive  powers  of 
appointment,  and  accordingly,  if  he  had  thought  fit,  be 
might  have  distributed  the  whole  of  the  two  sums  of 
40,000/.  each  among  hb  four  other  younger  children, 
leaving  Lady  Mary  destitute.  But  this,  obviously, 
would  not  have  answered  his  purpose  or  advanced  th^ 
accomplishment  of  his  wishes.  If  Lady  Mary  had 
been  left  with  nothing,  having  nothing  to  gain  by  re- 
maining single  and  nothing  to  lose  by  marrying,  it  was 
obvious  that  she  would  marry  the  moment  the  parental 
control  was  removed ;  but  if  a  sum  of  16,000/.  could 
be  provided  for  her,  and  placed  in  such  a  situation  that 
she  could  have  the  benefit  and  enjoyment  of  it  if  she 
did  not  marry  Sir  William  Topltam,  but  would  lose  it 
if  she  did,  then  there  was  some  reason  for  supposing 
that  Lady  Mary  would  not  make  so  great  a  sacrifice^ 

N  N  2  but 
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but  would  prefer  single  affluence  to  the  marriage  with 
the  object  of  her  affections  coupled  with  straitened 
means.  This  is  the  clue  to  the  whole  transaction,  which 
indeed  is  scarcely  veiled  at  all,  and  what  I  have  now  to 
consider  is,  whether  the  accomplishment  of  this  object 
was  within  the  purposes  for  which  the  power  was  ori- 
ginally intended,  or  whether  it  was  foreign  to  the 
purposes. 

On  this  point  my  opinion  is  in  favor  of  the  Plaintiff. 
I  am  of  opinion,  that  by  no  construction  of  an  ordinary 
power  contained  in  a  marriage  settlement  for  raising 
and  distributing  portions  amongst  younger  children, 
can  it  be  made  subservient  to  the  accomplishment  of 
any  particular  fancies  or  inclination  which  the  donee  of 
the  power  may  have,  as  to  the  profession  in  life  which 
any  of  the  objects  of  the  power  may  choose  to  adopt. 
It  might  as  reasonably  be  applied  to  prevent  a  son  from 
entering  the  church  or  the  army,  as  to  prevent  a 
daughter  from  entering  into  a  state  of  marriage,  and  if 
it  could  not  be  so  applied  generally,  as  little,  in  my 
opinion,  can  it  be  employed  for  the  purpose  of  pre- 
venting a  son  from  taking  any  particular  living  or 
entering  into  any  particular  regiment,  or  a  daughter  from 
marrying  any  gentleman  in  particular  on  whom  she 
might,  by  preference,  have  fixed  her  affections. 

If  I  am  right  in  this,  then  this  result,  in  my  opinion, 
follows : — the  whole  appointment  of  each  sum  of 
16,000/.  to  Lord  Henry  is  void. 

The  Plaintiff  seems,  by  her  bill,  merely  to  have  con- 
tested the  validity  of  the  appointment,  so  far  as  regards 
the  nioities  of  these  two  sums,  but  I  see  no  means  by 
which  these  moities  can  be  separated ;  the  appointment, 
if  void  in  part,  is,   in  my  opinion,  void  in  toto.     It  is 

impossible 
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impoBsible  for  the  Court,  now,  to  surmise  how  much  the  1862. 
late  Duke  was  influenced  in  the  appointment  of  the 
two  sums  of  16,000/.  to  Lord  Henry ^  by  his  conviction 
that  Lord  Henry  would  devote  the  moities  of  each  sum 
towards  the  accomplishment  of  his  wishes.  If  Lord 
Henry  had  refused  to  be  instrumentali  in  any  respect,  to 
the  impositions  of  such  conditions  on  his  sister,  and  had 
shewn,  by  his  previous  conduct,  that  his  concurrence 
for  that  purpose  could  not  have  been  reckoned  upon,  it 
may  well  be,  that  the  Duke  would  have  appointed  little 
or  nothing  to  him;  but  as  it  was,  the  whole  of  both  sums 
was  given  to  him,  half  for  his  own  exclusive  benefit,  but 
coupled  with  a  condition  not  expressed  but  implied,  and 
afterwards  consented  to  by  Lord  Henry  and  afterwards 
acted  upon  by  him,  such  consent  and  such  action 
being  produced  by  the  influence  of  his  father,  that  the 
other  halves  of  each  sum  should  be  applied  for  the  ac- 
complishment of  the  purpose  his  father  had  in  view. 
Acting  on  the  principle  laid  down  in  Daubeny  v.  Cock- 
burn  (a),  I  am  of  opinion  that  the  portion  which  is  good 
is  not  separable  from  the  portion  which  is  bad,  and  that 
as  to  the  whole  appointment  if  bad  in  part  is  bad  in 
toio;  that  the  object,  to  accomplish  which  was  the  cause 
of  the  exercise  of  the  power  and  the  condition  on  which 
it  was  executed,  taints  the  whole  appointment,  and  that 
the  fund,  that  is  the  two  sums  of  16,0002.  each,  ap- 
pointed to  Lord  Henry  by  the  deeds  of  the  13th  and 
28th  October^  1848,  must  go  as  in  default  of  appoint- 
ment. 

The  other  matter  which  is  the  subject  of  this  suit,  and 
respecting  which  the  Plaintiff  also  asks  for  relief,  arises 
out  of  separate  and  distinct  transactions,  although  they 
partake  somewhat  of  the  same  character,  that  is  to  say, 

•that 

(a)  1  Mer.  626. 
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1862.        ^^^^  ^^^  execution  of  the  appointment  in  question  seems 

to  have  arisen  from  the  same  wishes  as  those  which  so 

strongly  took  possession  of  the  mind  of  the  late  Duke, 

PofttLAMD.     and  influenced  the  execution  of  the  appointment  I  have 

already  disposed  of. 

By  an  indenture  bearing  date  the  24th  June^  1843, 
the  late  Duke  covenanted  with  the  present  Duke,  Lord 
George  and  Lord  Henry,  to  transfer  52,0002.  £3 :  10<. 
per  Cents,  into  their  names,  upon  trust  to  invest  and 
accumulate  the  dividends  at  compound  interest;  and 
after  the  decease  of  the  late  Duke,  to  hold  the  trust  fund 
and  the  accumulations  thereof  upon  trust  for  Lady 
Harriett  Bentinch  and  the  Plaintiff,  or  for  one  of  them 
exclusively  of  the  other,  who  should  be  living  at  the 
time  of  the  appointment  after  mentioned,  and  the  issue 
then  living  of  both  or  either  of  them,  in  such  shares  and 
proportions, and  for  such  times,  with  such  limitations  over, 
as  the  person  who  should  be  Duke  of  Portland^  during 
the  lives  of  Lady  Harriett  and  the  Plaintiff  or  tlie  life 
of  the  survivor,  should,  by  deed  to  be  executed  as 
therein  mentioned,  direct  or  appoint ;  and  in  default  of 
and  until  such  appointment,  upon  trust  during  the  joint 
lives  of  Lady  Harriett  and  the  Plaintiff,  to  pay  the 
dividends  unto  them  and  their  respective  assigns,  in 
equal  shares  as  tenants  in  common,  and  after  the  de- 
cease of  either  of  tliem,  to  pay  the  dividends  to  the  sur- 
vivor for  her  life,  and  afl;er  her  decease,  the  fond  was  to 
be  in  trust  for  the  person  who  then  should  be  the  Duke 
of  Portland.  The  52,U00/.  £3 :  10«.  per  Cents,  were 
transferred  to  the  trustees  accordingly. 

On  the  24th  November ^  1848,  an  indenture  was  ex- 
ecuted by  the  late  Duke  of  the  first  part,  the  present 
Duke  and  Lord  Henry  of  the  second  part,  and  Mr. 
Ellis  of  the  third  part,  by  which  the  late  Duke  limited 

his 
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his  MaryUbane  estate  to  Mr.  Ellis  m  fee,  upon  trust,  1862. 
after  the  death  of  the  Duke,  to  raise  several  annuities 
after  specified,  and  subject  thereto  in  trust  for  the  late 
Duke  in  fee.  The  indenture,  after  providing  for  the 
raisiog  of  several  annuities  therein  mentioned,  declared, 
that  in  case  Lady  Harriett  and  the  Plaintiff  should 
survive  the  late  Duke,  Mr.  £//»,  his  heirs  or  assigns, 
should  thereupon  raise  an  annuity  of  2,7202.,  during  the 
joint  lives  of  the  two  ladies,  and  pay  it  to  the  present 
Duke  of  Portland  and  Lord  Henry^  and  the  survivor 
of  them,  his  executors,  administrators  and  assigns,  to 
the  intent  that  they  should  pay  the  annuity  of  2,720/. 
to  Lady  Harriett  and  the  Plaintiff,  in  such  shares  and 
proportions,  or  to  either  of  them  in  exclusion  of  the  other, 
and  subject  to  such  conditions  and  restrictions  as  the  pre« 
sent  Duke,  during  his  life,  or  as  Lord  Henry^  after  his 
decease,  or  after  the  death  of  the  survivor  as  the  personal 
representative  of  the  survivor,  should,  from  time  to  time, 
by  any  writing  direct  and  appoint;  and  in  default  of  and 
until  such  appointment,  unto  the  two  ladies  in  equal 
proportions ;  and  after  the  death  of  one,  to  raise  and 
pay  an  annuity  of  1,360/.  during  the  life  of  the  survivor, 
in  such  manner  either  apart  from  any  husband,  or  to 
withhold  the  payment  of  the  whole  or  of  any  part 
thereof,  for  any  time,  or  in  such  manner,  and  subject  to 
such  conditions  as  the  Duke,  during  his  life,  or  after  his 
decease  as  Lord  Henry,  or  after  the  death  of  both  as 
the  personal  representative  of  the  survivor,  should,  by 
writing,  direct,  and  in  default  thereof,  to  pay  the  annuity 
to  the  survivor,  and  as  to  so  mnch  as  under  the  limita- 
tions and  restrictions  aforesaid  should  not  be  paid,  that 
is  to  say  as  to  the  prohibited  portion,  it  was  to  sink  into 
the  estate  for  the  benefit  of  the  person  entitled  to  the 
hereditaments  out  of  which  the  annuity  would  have 
been  payable. 

These 
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1862.  These  are  the  two  deeds  creating  the  powers  in 

*'-^-"*-^      questioD. 

TOPBAM 
V. 

PoRTLAMD.        The  late  Duke  died  on  the  27th  of  March,  1864. 

On  the  2l8t  of  September  following,  the  present  Duke 
executed  two  deeds  poll.  By  the  first,  in  exercise  of 
the  power  contained  in  the  deed  of  24th  of  November, 
1848,  he  appointed  that  until  the  1st  of  December^  1854, 
the  annuity  of  2,720/.  should,  as  from  the  27th  of  June, 
1854,  be  paid  to  Lady  Harriett  for  her  own  use  and 
benefit ;  but  the  Duke  goes  on  to  declare,  that  the  ap- 
pointment so  made  shall  be  subject  to  such  revocation 
and  further  or  other  appointment  as  might  be  made  by 
means  of  the  power  of  revocation  and  new  appointment 
contained  in  the  indenture  of  November,  1848. 

By  the  second  of  the  deeds  the  Duke,  in  exercise  of 
the  power  contained  in  the  indenture  of  24th  of  June, 
1843,  directs  and  appoints  that  the  dividends  and  in- 
terest of  the  52,000/.  £3  :  5f.  per  Cent.  Annuities,  or  of 
the  securities  on  which  the  same  or  any  part  thereof  was 
invested,  should,  until  1st  of  March,  1855,  be  paid  to 
Lady  Harriett  Bentinch  for  her  sole  use  and  benefit, 
with  the  same  reservation  as  to  revocation  and  further 
appointment  as  that  contained  in  the  contemporaneous 
appointment  of  the  annuity  of  2,720/. 

On  the  execution  of  the  deeds,  the  annuity  and  the 
income  of  the  fund  created  by  the  deed  of  24th  oiJune, 
1843,  were,  by  order  of  the  Duke  and  Lord  Henry, 
carried  over  in  the  books  of  Messrs.  Drummond,  the 
bankers,  to  the  account  of  Lady  Harriett  Bentinch. 

On  the  5th  of  October,  1854,  the  Plain ti(F  inter- 
married with  her  present  husband,  Sir  William  Topham. 

On 
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On  the  18th  of  October  following,  Lady  Harriett  1862. 
signed  an  order  directing  that  one-half  of  fiuch  sum 
should,  from  time  to  time,  be  invested  in  the  purchase 
of  Consols,  in  the  names  of  the  Duke,  Lord  Henry  and 
herself.  At  this  time  the  fund  created  by  the  deed  of 
24th  of  June,  1843,  consisted  of  16,000/.  invested  on 
mortgage  of  real  estates,  and  of  21,400/.  £3 :5s.  per 
Cents.  The  order  for  investment,  given  to  Messrs. 
Drummondy  and  signed  by  Lady  Harriett^  was  sent  to 
her  for  that  purpose  in  a  letter  by  Mr.  Ellis^  which  was 
to  the  effect  following : — 

"4th  October,  1864. 

''  Dear  Madam, — I  have  the  honor  to  enclose  an  order 
for  your  Ladyship's  signature,  and  in  doing  so  I  should 
explain  that  the  Duke  lately  executed  deeds  revocable 
at  any  time,  but  under  which  no  payments  beyond  600/. 
a  year  can,  for  the  present,  be  made  to  Lady  Mary, 
The  half-year's  dividend  on  21,400/.  £3 : 6;.  per  Cents, 
will  this  month  be  paid  to  your  credit  by  the  trustees, 
as  well  as  680/.  less  property  tax  for  the  quarter's 
double  annuity.  The  arrangement  made,  which  will  be 
completed  by  the  enclosed  order,  (setting  aside  and 
making  a  fund  for  future  disposal,)  has  appeared  to  be 
best,  if  not  the  only  mode  of  faithfully  carrying  into 
effect  the  late  Duke's  views  and  intentions. 

"  a  Heaton  EllUr 

On  the  28th  of  October,  1864,  the  Duke,  Lord  Henry 
and  Lady  Harriett  executed  a  power  of  attorney  to 
Messrs.  Drumraond,  to  receive  the  dividends  on  the 
Consols  So  purchased  from  time  to  time,  and  also  sent 
them  an  order  to  receive  such  dividends,  and  to  invest 
them  in  the  purchase  of  more  stock  until  further  order. 

On  the  I9th  of  December,  1864,  the  Duke  executed 
two  deeds  poll;  by  one  of  which  he  gave  the  dividends 

and 
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1862.  and  interest  of  the  fund  created  by  the  deed  of  S4th  of 
June^  18439  to  Lady  Harriett^  reserving  to  himself  and 
the  person  who,  during  the  lives  of  Lady  Harriett  and 
Lady  Mary,  and  the  life  of  the  survivor,  should  be 
Duke  of  Portland,  to  revoke  the  same  and  to  declare  new 
trusts  thereof  in  favor  of  Lady  Harriett  and  Lady 
Mary,  and  their  issue ;  and  by  the  other  of  such  deeds 
the  Duke  made  a  similar  disposition  of  the  annuity  of 
2,720i 

The  Plaintiff  insists  that  all  the  appointments  were, 
so  far  as  regards  one-half  of  the  annuity  of  2,720/., 
and  one  half  of  the  income  of  the  fund,  created  by  the 
deed  of  the  24th  of  June,  1843,  made,  not  for  the 
benefit  of  Lady  Harriett,  but  for  the  benefit  and  ad- 
vantage of  the  Plaintiff,  and  that,  in  the  circumstances 
already  detailed,  she  is  entitled  to  one  moiety  of  each 
respectively. 

If  the  Plaintiff  fail  in  that  contention,  she  insists  that 
the  object  of  the  appointment  to  Lady  Harriett  of  the 
whole  fund  was  to  accomplish  something  which  was  not 
within  the  scope  of  the  power,  and  that  it  renders  the 
whole  void,  and  that  the  whole  of  the  past  dividends  and 
annuity  must  go  as  in  default  of  appointment.  It  is 
clear,  for  the  reason  1  have  stated  with  reference  to  the 
former  appointments,  that  I  cannot  so  allow  the  appoint- 
ments, as  to  consider  them  made  exclusively,  as  to  one- 
half  for  the  benefit  of  the  Plaintiff;  if  she  is  entitled  to 
any  relief  in  respect  of  them,  it  can  only  be  on  the 
latter  branch  of  her  contention,  and  which,  in  the  case 
first  considered,  brought  me  to  the  conclusion  that  the 
appointment  was  void. 

There  is,  however,  in  my  opinion,  a  very  marked  dis- 
tinction between  the  case  arising  on  the  execution  of 

the 
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the  powers  contained  in  the  deeds  of  the  S4tb  odTune^  1862. 
1843  and  the  24th  of  November,  1848,  and  the  case 
arising  on  the  execution  of  the  powers  contained  in  the 
marriage  settlement  of  the  late  Duke  and  Duchess. 
Under  the  settlement  of  August,  1795,  the  issue  of  the 
marriage  of  the  late  Duke  and  Duchess  were  within  the 
consideration  of  marriage,  for  which  these  deeds  were 
executed.  The  Plaintiff  was  therefore  a  purchaser  for 
yaluable  consideration  of  whatever  she  might  become 
entitled  to  under  these  settlements.  The  object  for 
which  the  powers  o?er  the  two  sums  of  40,000/.  each 
were  created  was,  to  provide  for  the  younger  children  of 
the  marriage,  and  the  manner  in  which  Uie  power  was 
executed  by  the  late  Duke  was,  in  my  opinion,  foreign 
to  the  object  and  a  departure  from  purposes  for  which 
the  power  was  originally  intended.  But,  under  the 
subsequent  deeds,  the  matter  assumes  a  very  different 
aspect  These  deeds  were  executed  to  accomplish  a 
particular  object.  By  the  first,  on  the  24th  of  June, 
1843,  the  Duke  settles  62,000/.  £3 :  10«.  per  Cents,  on 
Lady  Harriett  and  the  Plaintiff;  by  the  second,  on  the 
29th  of  June,  1843,  the  Duke  and  Duchess  settle  an  an- 
nuity of  800/.  per  annum  on  the  Plaintiff;  by  the  third, 
on  the  24th  o{  November,  1848,  the  late  Duke  settles  an 
annuity  of  2,720/.  on  Lady  Harriett  and  the  Plaintiff. 

Proceeding  on  the  same  principle  which  I  have  acted 
upon  with  reference  to  the  two  sums  of  8,000/.  each,  I 
have  first  to  consider  what  was  the  purpose  for  which 
the  powers  was  originally  intended?  and  secondly, 
whether  the  appointment  has  attempted  to  accomplish 
something  foreign  to  that  purpose. 

It  is  to  be  observed  that  all  the  deeds  are  voluntary, 
and  so  far  as  the  Plaintiff  is  concerned,  it  is  obvious 
that  they  were  all  three  executed  for  the  same  purpose. 

The 
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1862.  '^^^  second,  viz,,  the  annuity  of  800/.,  accomplishes  its 
object  without  the  necessity  of  any  subsequent  ap- 
pointment, and  accordingly  it  is  not  and  could  not  be 
Portland,  impeached  by  the  Plaintiff.  But  the  first  and  third  of 
these  deeds  do,  in  truth,  aim  at  accomplishing  the  very 
same  object,  by  means  of  powers  vested  in  the  present 
Duke.  The  evidence  to  which  I  have  already  referred, 
the  contemporaneous  correspondence  and  the  form  and 
contents  of  the  instruments  themselves,  to  my  mind, 
plainly  indicate  that  these  deeds  were  executed  by  the 
Duke  in  the  manner  therein  expressed,  so  far  as  regards 
the  Plaintiff,  with  the  view  and  for  the  purpose  of 
holding  out  the  strongest  motive  the  Duke  was  able  to 
create,  to  induce  the  Plaintiff  not  to  marry  her  present 
husband.  The  instruments  themselves  and  the  powers 
thereby  intrusted  to  the  present  Duke,  as  to  the  pay* 
ment  of  the  annuity  and  of  the  income  of  the  52,000/., 
or  of  the  securities  on  which  it  might  be  invested,  were, 
in  my  opinion,  originally  framed  with  that  view,  and  the 
mode  in  which  the  present  Duke  has  executed  the 
powers  of  appointment  so  vested  in  him  is,  in  my 
opinion,  fashioned  in  accordance  with  and  to  accomplish 
the  purposes  for  which  the  powers  were  originally  in- 
tended. If  this  be  correct,  there  is,  in  my  opinion,  an 
end  of  the  question. 

It  might  possibly  be  argued  that  the  whole  purpose, 
being  in  restraint  of  marriage,  was  void ;  but  it  would 
obviously  be  superfluous  to  enter  into  any  discussion 
whether  that  purpose  be  legal  or  not,  as  if  illegal,  the 
only  effect  might  be  to  invalidate  altogether  the  in* 
struments  creating  the  powers  and  settling  the  funds. 
But,  in  truth,  the  object  is  not  illegal,  they  are  not 
created  to  effectuate  any  general  restraint  of  marriage, 
but  for  the  purpose  of  preventing  the  marriage  of 
a  daughter  of  the  settlor  with   one  specified  person. 

Assuming, 
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Assuming,  as  I  believe  the  fact  to  be,  that  nothing  1862. 
could  be  breathed  against  the  character  of  the  gentle- 
man, and  assuming  also  that  he  was,  in  the  estimation 
of  all  persons  but  the  late  Duke  himself,  worthy  of  ob-  Portland. 
taining  the  hand  of  his  daughter,  still  all  this  would  not 
make  the  purpose  illegal,  or  one  which,  if  the  late  Duke 
had  expressly  introduced  it  into  the  deeds  themselves, 
would  have  made  them  invalid ;  and  in  that  case,  how* 
ever  reluctantly,  this  Court  would  have  been  compelled 
to  give  effect  to  them.  All  this  was,  as  it  appears  to 
me,  as  clearly  understood  by  all  the  actors  in  the  two 
transactions  as  it  was  in  the  case  of  the  deeds  poll  of 
the  13th  and  28th  of  October,  1848.  The  present 
Duke  and  Lord  Henry  have  only  acted  in  accordance 
with  these  views  in  the  acts  they  have  subsequently 
done,  but  the  distinction  between  the  two  cases  lies  in 
this: — that  in  the  case  of  the  deeds  of  the  13th  and  28(h 
of  October,  1848,  the  appointor  endeavoured  to  ac- 
complish an  object  wholly  foreign  to  the  purpose  for 
which  the  power  was  intrusted  to  him,  whereas,  in  the 
deeds  of  21st  of  September,  1854,  the  present  Duke  has 
merely  endeavoured  to  carry  into  execution  the  pur- 
poses for  which  the  powers  were  created  by  the  late 
Duke,  and  for  which  they  were  intrusted  to  him. 

In  the  first  case,  therefore,  there  must  be  a  declaration 
that  the  appointments  of  the  two  sums  of  16,000/.  each 
to  Lord  Henry  Bentinck,  by  the  deeds  of  13th  and 
28th  October,  1848,  ar^  wholly  void,  and  that  the  sums 
so  appointed  go  and  are  distributable  as  in  default  of 
appointment.  And  as  to  all  the  rest  of  the  relief  prayed, 
the  bill  will  be  dismissed. 

In  a  case  between  such  near  relations  and  of  this 
character,  in  no  event  would  the  Court  be  disposed  to 
give  any  costs;  as  it  is,  however,  a  case  in  which,  in  the 

opinion 
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opinion  of  tbe  Court,  the  Plaintiff  partially  succeedsy 
and  partly  fails,  the  decree  will  be  made  without  any 
order  as  to  costs  on  either  side. 

Dbcrbb. 

Note. — This  case  was  heard  upon  appeal  by  the  Lords  Jusdcei  in 
January  and  Fehrwtry^  1863,  who,  as  I  nave  been  informed,  held,  on 
tbe  4th  of  MorrA,  1 863,  that  the  appointment  as  to  the  16^000/.  charged 
on  the  English  estates  was  valid  as  to  8.000/.  in  favor  of  Lord  Hemry^ 
and  invalid  as  to  the  rest.  But  that  as  the  appointment  of  the  16,000/. 
charged  on  the  Scotch  estate  might  depend  on  the  law  of  Scotlaand^  an 
inouinr  was  directed.  They  also  held  that  the  appointments  of  September 
and  December f  1854,  were  frauds  on  the  powen  and  wholly  void. 


Bee,  18. 

1863. 
Jan.  13. 

The  cost  of 
bringing  up 
witnesses  for 
cross  exami- 
nation in  Court 
allowed,  in  a 
taxation  be- 
tween party 
and  party,  al- 
though they 
bad  not  been 
actually  cross 
examined. 

Shorthand 
writer's  notes 
of  the  cross 
examination  of 

CourMdlowcd,      ^*  ^  ^^^^^  ^  counsel  to  ha?e  a  day  for  hearing  was 

but  costo  of  his  also  disallowed, 
notes  of  the 
Judgment  dis- 
allowed, on  a 
taxation  be- 
tween party 
and  party. 

Costs  of  at- 
tendance of 
tbe  country 

solicitor  in  a  country  cause,  where  witnesses  were  cross  examined  in  Court,  disallowed 
in  a  taxation  between  party  and  party. 

Costs  of  inrolling  decree  disallowed  on  taxation  between  party  and  party. 


CLARK  V.  MALPAS.    (No.  2.) 

TN  this  case,  the  Plaintiff  obtained  a  decree  with 
-^  costs  (a).  Several  questions  arose  in  the  course  of 
the  taxation,  which  were  brought  before  the  Court  on 
a  motion  to  review  the  taxation ;  they  were  as 
follows : — 

1.  The  Plaintiff  required  the  attendance  of  the 
Defendants*  witnesses  in  Court  for  cross  examinationi 
and  the  Taxing  Master  had  disallowed  the  costs  paid 
by  the  Plaintiff  of  all  such  of  the  witnesses  as  had  not 
been  actually  cross  examined. 


3.  At  the  suggestion  of  the  Court,  a  shorthand  writer 
had  been  employed  to  take  down  the  cross  examination 

of 

(a)  Ante,  p,  BO. 
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of  the  witnesses  cross  examined  in  Court.    The  expense       I8G2. 

had  been  paid  by  the  Plaintiffs  and  had  been  disallowed 

on  taxation.    The  costs  of  taking  a  shorthand  note  of 

the  judgment  were  also  disallowed.  Malfai. 

(No*  2.) 

4.  The  cause  being  a  country  cause,  the  Plaintiff's 
country  solicitor  had  attended  Court  at  the  hearing,  and 
his  expense  of  coming  up  to  London  and  his  costs  of 
attendance  were  disallowed. 

6.  The  Taxing  Master  had  also  disallowed  the 
Plaintiff  his  costs  of  inrolling  the  decree. 

Mr.  Selwyn  and  Mr.  Jessel  for  the  Plaintiff. 

1.  The  party  requiring  the  cross  examination  of  an 
opposite  witness  must  now,  in  the  first  instance,  pay  the 
expenses,  I9th  O  rder  of  February ^  1 86 1  (a).  The  Plain* 
as  bond  fide  required  the  attendance  of  the  Defendants' 
witnesses,  but  it  was  impossible  to  tell  beforehand 
whether  counsel,  in  the  exercise  of  their  discretion, 
would  think  it  right  to  cross  examine  them ;  that  de- 
pended on  the  course  the  cause  took.  If  the  Taxing 
Master's  view  be  correct,  it  will  be  merely  necessary  to 
ask  every  witness  a  few  immaterial  questions  to  entitle 
the  successful  party  to  the  costs.  It  cannot  depend  on 
the  quantity  of  cross  examination. 

2.  The  application  to  the  Court  to  fix  a  day  is  ren- 
dered necessary  by  the  21st  Order  of  the  5th  of  Feb- 
rvary,  1861  (6). 

3.  The  shorthand  writer  was  employed  at  the  sug- 
gestion of  the  Court,  and  his  notes  were  used  by  both 

parties 
(d)  30  Bmv.  656.  (h)  30  Beov.  657. 
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1862.  parties  upon  the  appeal  before  the  Lords  Justices.  This 
ought  to  be  allowed;  Malins  v.  Price{a)\  and  see  Smith 
V.  The  Earl  of  Effingham  (b). 

4.  The  costs  of  the  journey  to  London  of  the  country 
solicitor,  and  of  his  residence  there,  were  necessarily  in- 
curred ;  this  being  a  country  cause.  It  was  unnecessary 
under  the  old  practice,  because  the  evidence  was  com- 
plete at  the  hearing,  and  the  duties  of  the  country 
solicitor  had  terminated.  But  where  witnesses  are  to 
be  cross  examined  vivd  voce  in  a  country  cause,  no  one 
but  the  country  solicitor  can  make  the  necessary  sug- 
gestion to  counsel  for  that  purpose;  without  his  at- 
tendance the  cause  cannot  be  properly  conducted.  If 
his  attendance  be  reasonably  necessary,  in  the  proper 
conduct  of  a  cause,  the  costs  ought  to  be  paid  by  the 
party  in  default;  it  would  be  unjust  to  saddle  the  suc- 
cessful party  with  them.  At  a  trial  at  the  assizes  such 
costs  would  be  allowed.  Of  course  we  do  not  ask  the 
costs  of  attendance  both  of  the  country  solicitor  and  of 
his  agent. 

5.  The  inrolment  of  the  decree  is  a  matter  of  right, 
and  it  is  necessary  for  perfecting  the  record. 

Mr.  Southgate  for  the  Defendants.  The  omission  to 
cross  examine  the  witnesses  proves  that  their  attendance 
was  unnecessary,  and  that  the  costs  were  uselessly 
incurred  by  the  Plaintiff.  It  would  be  most  un- 
reasonable to  compel  the  Defendant  to  pay  them. 

The  shorthand  writer,  it  is  true,  was  employed,  at  the 
suggestion  of  the  Court,  to  take  the  cross  examination, 
but  that  does  not  apply  to  the  judgment. 

The 
(a)  1  PhilL  590.  (6)  10  Bmv.  378. 
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The  attendance  of  the  country  Bolicitor  baa  uniformly 
been  disallowed ;  Wyattf  Pr.  Reg,  (a).  The  town  agent 
is  considered  competent  to  attend  to  the  whole  pro- 
ceeding. 

The  costs  of  inrolment  of  the  decree  are  never 
allowed  as  between  party  and  party,  and  they  are 
sometimes  disallowed  as  between  solicitor  and  client. 
It  is  not  usual  to  inrol  a  decree,  and  if  done,  it  must 
be  at  the  expense  of  the  party  who  requires  it  The 
only  object  of  inrolment  is  either  to  prevent  an  appeal  to 
the  Lord  Chancellor  or  to  rehear  the  cause  in  the  House 
of  Lords.  The  first  was  for  th^  Minefit  of  the  Plaintiff 
alone  and  failed,  and  the  second  case  has  never  arisen. 

Mr.  Jessel  in  reply. 

The  Master  of  ike  Rolls.      , 

I  will  enquire  into  the  practice  as  to  the  costs  of  the 
inrolment  of  the  decree ;  but  with  respect  to  the  other 
question,  I  am  of  opinion  that  the  Plaintiff  is  entitled 
to  the  expenses  of  bringing  up  witnesses  for  cross 
examination.  I  think  it  is  a  matter  of  great  import- 
ance, and  it  may  be  desirable  to  take  the  opinion  of 
the  Court  above  upon  the  point,  but  I  am  clearly  of 
opinion  that  the  Defendant  cannot  acquire  a  right  to 
have  those  costs  disallowed  upon  taxation,  on  the  mere 
ground  that  no  cross  examination  has  taken  place.  It 
would  be  impossible  for  the  Taxing  Master  to  ascertain 
whether  the  examination  was  a  bona  fide  one  or  not, 
and  he  would  run  into  endless  difficulties  if  he  went  into 
that  question.  If  the  Plaintiff's  counsel  had  thought  fit 
at  the  hearing  to  obviate  this  difficulty  in  the  Taxing 

Master's 

(a)  Fage  146. 
YOL.  XXXI — IV.  O  O 
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Master's  office,  he  might  have  put  the  witoessea  into 
the  box  one  after  the  other  and  merely  asked  them  their 
names  and  professions  in  cross  examination,  and  nothing 
more,  the  Taxing  Master  would  then  have  allowed  their 
costs.     It  is  quite  clear  that  I  cannot  uphold  that. 

It  is  often  a  matter  of  discretion  and  one  of  great  im- 
portance to  determine  whether  a  person  shall  be  cross 
examined  or  not,  and  it  depends  frequently  on  what 
takes  place  at  the  hearing  of  the  cause.  I  do  not  mean 
to  say  that  this  Court  is  to  be  bound  by  the  rules  or 
proceedings  at  law,  nor  do  I  say  that  the  costs  of  a 
witness  bond  fide  brought  up  for  examination,  but  who 
was  not  examined,  would  be  allowed  upon  taxation. 
But  even  if  that  were  not  so,  the  new  practice  in- 
troduced into  chancery  makes  it  absolutely  necessary  to 
deal  with  a  case  in  such  a  manner  as  to  enable  the 
Court  to  do  complete  and  full  justice  between  the 
parties;  and  if  it  be  thought  necessary  for  that  purpose 
that  the  witnesses  should  be  examined  viva  voce  in 
Court,  I  am  of  opinion  that  the  costs,  which  follow  the 
event,  should  include  all  the  costs  of  bringing  up  persons 
who  are,  in  the  reasonable  and  proper  discretion  of  the 
counsel,  thought  necessary  for  those  purposes.  If  a  case 
is  shewn,  in  which  it  was  done  merely  for  the  purpose 
of  creating  costs,  and  that  persons  have  been  brought  up 
w  ithout  any  intention  of  examining  them,  and  who  could 
not  be  examined  or  cross  examined  for  any  useful 
purpose,  then  the  Court  would  not  allow  such  costs; 
but,  as  an  ordinary  rule,  I  am  of  opinion  that  the 
costs  of  all  witnesses  who  are  brought  up  for  cross 
examination  must  be  included  in  the  costs  of  the  suc- 
cessful party,  and  that  he  is  entitled  to  receive  those 
from  the  party  who  fails.  That  will  include  the  brief  to 
counsel  to  fix  the  day. 

As  to  the  shorthand  writer's  notes,   Mr.    SouthgaU 

does 
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does  not  dispute  that  they  were  taken  at  my  suggestion ;  1862. 
and  I  have  been  constantly  in  the  habit,  in  cases  where 
there  has  been  a  cross  examination  of  witnesses  in  Court, 
of  suggesting  to  both  parties  the  propriety  of  taking  one 
shorthand  writer's  note,  in  consequence  of  the  much 
greater  certainty  and  accuracy  that  is  acquired  thereby, 
in  case  of  appeal,  than  by  the  note  taken  by  the  judge. 
I  am  quite  sure,  judging  from  the  notes  which  I  have 
taken  myself  in  one  or  two  cases  which  have  been 
tried  here  before  a  jury,  and  where  I  have  taken  notes 
for  the  purpose  of  summing  up  to  the  jury,  that  it  is 
impossible  to  take  them  with  the  same  degree  of  ac- 
curacy as  the  shorthand  writer,  whose  mind  is  perfectly 
unbiassed  on  the  subject.  The  judge  necessarily  takes 
a  particular  view  of  those  parts  of  the  evidence  which 
he  thinks  are  important,  and  he  puts  those  only  upon 
his  notes,  being  totally  unable,  unless  he  makes  the 
examination  last  an  enormous  time,  to  write  down  every 
word  said  by  the  witness,  in  which  case  it  would  be 
simply  like  a  shorthand  writer's  note,  and  create  a  great 
loss  of  time;  and  after  all  a  judge's  note  is  not,  so  far 
as  my  experience  goes,  so  satisfactory  as  a  shorthand 
writer's  note.  No  doubt  the  shorthand  writer's  notes 
are  more  expensive,  being  much  longer,  and,  in  case  of 
appeal,  they  add  considerably  to  the  papers ;  that,  how- 
ever, is  an  evil  incidental  to  the  viva  voce  examination 
of  witnesses  in  Court,  and  I  do  not  see  how  it  is  to  be 
avoided.  It  seems  to  me  proper,  in  all  these  cases,  to 
allow  the  expense  of  ouq  shorthand  writer  for  the  pur- 
pose of  taking  down  evidence  in  Court. 

As  to  the  question  of  the  inrolment  of  the  decree,  T 
will  carefully  consider  it,  and  not  only  take  the  opinion 
of  the  persons  most  experienced  as  to  the  practice,  but 
consult  some  other  branches  of  the  Court  as  to  what 
should  be  done. 

o  o  2  With 
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1862.  With  respect  to  the  attendance  of  the  solicitor,  I  am 

clearly  of  opinion  that  the  costs  ought  not  to  be  allowed. 
I  look  at  that  precisely  in  the  same  point  of  view  as  if 
the  Defendant  had  thought  fit  to  give  a  special  retainer 
to  counsel  to  appear  here  for  him.  He  may  consider 
the  expenditure  exceedingly  useful,  beneficial  and 
proper  for  his  case;  but  he  cannot  throw  it  on  the 
other  side.  He  has  his  London  agent  in  town  who  is 
in  daily  attendance  at  the  hearing.  If  he  chooses  to 
bring  up  the  country  solicitor  for  the  purpose  of  doing 
that  which  cannot  be  done  by.  correspondence,  the  costs 
cannot  be  allowed. 

[Mr.  Southgate.  The  Taxing  Master  is  to  review  his 
taxation  of  items  from  one  to  ten,  and  the  costs  of  the 
shorthand  writer,  except  as  to  the  notes  of  the  judg- 
ment, are  to  be  allowed.] 

The  Mastbr  of  the  Rolls.  Yes ;  there  will  be  no 
costs  of  the  application. 


Tlie  Mastbr  of  the  Rolls. 

1863. 
Jan.  13.  I  have  considered  this  case  and  I  cannot  allow  the 

costs  of  in  rolling  a  decree  as  between  party  and  party. 

I  find,  and  it  is  admitted,  that  it  is  not  the  usual  practice 

to  inrol  the  decree,  and  on  consideration  of  the  matter 

I  think  it  would  be  injurious  to  allow  it,  as  it  would 

only  create  additional  expense,  and  decrees  would  in 

e?ery  case  be  inrolled. 

If  it  be  expedient  to  vary  the  established  practice  it 
must  be  on  careful  consideration.  The  costs  of  inrolling 
the  decree  must  therefore  be  disallowed. 
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VAN  GRUTTEN  v.  DIGBY. 

Nov.  13,  24. 
TN    1856,  Miss    Charlotte  Hartley ^   a   natural  born  A  marriage 
■^     English  subject,  who  was  then  and  had  been  six  Frofue  be- 
years  previous   residing  at  Dunherque  in  Francey  en-  tweenadorai- 
gaged  to  marry  the  Plaintiff,  Pierre   Van  Grutten  a  man  and  an 
domiciled  French  subject.  woSwho 

had  been  resi- 
Miss  Hartley  was  entitled  to  a  share  in  2,000/.  which  dent  there  for 

had  been  bequeathed  by  the  late   Countess   of  Scar-  and  with  aview 

borough,  to  all  or  any  or  more  exclusively  of  the  other  ^  *  ^u^P  • 

of  the  children  of  Winchcomb  Hartley  and  wife  (of  whom  cile.    The 

she  was  one),  at  such  ages  &c.  &c.,  .as  her   trustees  lfi,^!,?f![!?" 
''  o  '  property  was 

should,  in  their  discretion,  think  fit.     Communications  settled  by  an 

took  place  between  Mr.  Digby,  the  solicitor  of  Mon-  ^hfch  was^  ' 

sieur  Van  Grutten^  Mr.   Tilleard,  the  solicitor  of  Miss  wholly  invalid 

Hartley,  and  Mr.  Powell,  the  solicitor  of  the  Earl  of  the  French 

Scarborough,  one  of  the  trustees.    In  the  result,  a  settle-  |*^'    ■^*'<'» 

ment  was  prepared  by  Mr.  TiUeard  and  engrossed  in  binding  in  the 

England.     It  was  a  deed  in  the  English  form,  dated  J^gJ'JeiS'^S' 

the  9th  of  August,  1856,  and  was  made  between  Mon-  property  within 

sieur  Van   Grutten  of  the  first  part.  Miss  Hartley  of     ifaforeigner 

the  second  part,  and  Messrs.  Digby  and   IMleard  (as  *"^  English- 
^  .  , .  woman  make 

trustees)  of  the  third  part.     By  it,  in  consideration  of  an  expresscon- 

the  marriage,  Miss  Hartley  assigned  her  share  in  the  |^^^  previoua 

legacy  and  all  other  her  real  and  personal  estate  to  the  riage,andif  on 

trustees,  upon  trust  for  Miss  Hartley  for  her  separate  that  contract 

use  without  power  of  anticipation  for  life,  and  after-  *he  marriage 

wards  for  Monsieur  Van  Grutten  for  life,  with  remainder  takes  place, 

on  trusts  for  the  children  of  the  marriage.  hn^ii  relatea 

°  to  the  regula- 

This  tion  of  pro- 
perty within 
the  iurisdiction  and  subject  to  the  laws  of  tliis  country,  then  this  Court  will  administer 
the  law  on  the  subject,  as  if  the  whole  matter  were  to  be  regulated  by  English  law. 
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This  settlement  was  taken  over  to  the  parties  to 
JDunkerque  by  Mr.  Diffby,  where  it  was  executed  with 
Gruttew     ^^^  usual  English  formalities  alone  on  the  9th  of  August, 
•.  1866. 

DlGBY. 

The  settlement  not  having  been  executed  before  a 
notary  public  was  wholly  void  according  to  the  French 
law ;  Code  Napoleon  (a). 

Monsieur  Van  Grutten  stated  in  his  affidavit  that 
after  the  execution  of  this  settlement,  he  went  to  the 
Maire  at  Dunkerque  to  make  the  final  and  preliminary 
arrangements  for  the  marriage  on  the  following  Monday, 
and  was  there  informed,  that  it  would  be  necessary  to  de- 
clare whether  any  contract  of  marriage  had  been  entered 
into,  and  that  his  attention  was  then  and  thereby,  for  the 
first  time,  called  to  the  effect  of  the  settlement  already 
executed.  He  was  informed  by  the  oflScial  and  by  a  re- 
tired French  advocate  who  had  accompanied  him,  that 
according  to  the  law  of  France,  the  settlement  so  exe- 
cuted was  inoperative,  and  that  it  was  not  a  marriage 
contract  which  could  be  recognized  by  the  French  law, 
or  exclude  the  ordinary  law  of  communaute.  Monsieur 
Van  Grutten  and  his  wife  further  stated,  that  ''being 
anxious  not  to  delay  their  marriage,  they  determined  to 
let  matters  remain  as  they  stood,  and  to  have  their 
rights  regulated  by  the  general  law  of  France.'^  That 
under  these  circumstances  they  declared  that  no  mar- 
riage contract  had  been  made. 

The  parties  were  accordingly  married  before  the 
Mayor  of  Dunkerque  on  the  11th  of  August,  1856, 
making  a  declaration,  which  was  entered  on  the  official 
document,  that  no  contract  of  marriage  had  been  made. 

A  moiety 

{a)  AH.  1394. 
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A  moiety  of  the  fund  after  certain  deductione  was 
afterwards  paid  over  to  the  trustees  of  the  settlement  in 
October,  1859,  and  now  consisted  of  7472.  19«. 

Monsieur  Fan  Grutten  filed  this  bill  in  1861 ,  by 
which  he  insisted,  that  upon  the  celebration  of  the  mar- 
riage,  the  respective  rights  of  himself  and  his  wife  to  the 
personal  or  moveable  property  of  his  wife,  including 
the  interest  under  the  will  of  the  Countess  of  Scar' 
borough,  became  and  were  subject  to  and  regulated  by 
the  French  law,  and  was  cdmprised  in  the  legal  com- 
munity of  goods,  which,  according  to  the  law  of  France, 
existed  between  the  Plaintiff  and  his  wife,  in  the 
absence  of  any  special  provision  or  matrimonial  agree- 
ment, validly  entered  into  in  conformity  with  the  law  of 
France,  in  derogation  of  or  modifying  the  law  of  com- 
munity of  property. 

That  by  the  law  of  France,  the  Plaintiff  was  alone 
entitled  to  administer  the  property  comprised  in  the 
(Community  of  goods,  and  to  sell,  ahenate  or  pledge  it 
without  the  concurrence  of  his  wife,  and  that  he  was 
entitled  alone  to  prosecute  all  actions  relating  to  move- 
ables which  belong  to  his  said  wife,  and  to  receive  and 
obtain  a  transfer,  payment  or  delivery  of  the  same. 
That,  under  the  circumstances,  the  settlenlent  was  ab- 
solutely void  according  to  the  law  of  France,  the  place 
of  the  domicile  of  the  Plaintiff  and  his  wife  at  the  time  of 
their  marriage,  and  that  the  rights  of  the  Plaintiff  and  his 
wife  in  the  trust  moneys  were  regulated  by  the  law  of 
France,  and  that  he  was  now  entitled  to  the  trust 
funds. 

The  bill  prayed  a  declaration  of  the  invalidity  of  the 
settlement,  and  for  payment  to  the  Plaintiff  of  the  trust 
fund. 

The 
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1862.  'I'he  state  of  the  evidence,  in  addition  to  the  affidavit 

of  Monsieur  and  Mademoiselle    Van  Grutten  was  as 
follows : — 

The  opinion  of  a  French  advocate  was  proved,  which 
stated  that  the  settlement  was,  according  to  the  law  of 
France^  wholly  invalid  as  to  the  moveable  property ;  that 
the  husband  was  entitled  to  receive  the  fund  from  the 
trustees,  and  that  his  creditors  had  similar  rights.  He 
referred  to  Code  Napoleon  (a). 

Mr.  Tilleardy  who  was  one  of  the  trustees  and  had 
acted  as  solicitor  for  Miss  Hariley,  by  his  answer  stated, 
that  he  believed  that  any  share  of  the  fund,  to  which  Miss 
Hartley  might  become  entitled,  was  ^'wholly  at  the 
discretion  of  the  executors  of  the  will  of  the  Countess 
of  Scarborough,  That  communications  had  taken  place 
between  her  and  the  solicitor  of  the  Earl  of  Scar- 
borough  (one  of  the  executors)  previous  to  the  marriage. 
That  the  result  of  such  communications  and  negotiations 
was,  that  the  terms  of  the  settlement  were  deliberately 
and  after  much  consideration  settled  and  agreed  on  by 
Mr.  Powell  on  the  part  of  the  Earl,  by  Mr.  Digbg  on  the 
part  of  the  Plaintiff,  and  by  Messrs.  TilUard  on  the  part 
of  the  Plaintiff's  wife."      He  added,— 

"  In  the  course  of  the  negotiations  for  the  settlement, 
it  was  agreed  between  Mr.  Di^iy  and  my  firm,  with 
the  express  object  of  securing  the  Plaintiff's  wife's 
property  upon  the  terms  agreed  on  for  the  settlement, 
that  the  property  should  be  retained  in  England^  and  in 
the  names  of  English  trustees  resident  in  England'^ 

He  said  that  Mr.  Powell  informed  his  firm  "  that  the 
Earl  desired  that,  if  the  marriage  took  place,  care  should 

be 
(a)  Articki  1394,  1393,   1400—1497,  1421,  1426,  1428,  1166. 
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be  taken  so  to  settle  the  present  and  future  fortune  of 
the  PlaintiflP's  wife  so  that  it  should  be  secured  for  her 

Vam 

separate  use  without  the  power  of  anticipation  during      Gruttbn 
her  life,  and  eventually  for  the  benefit  of  her  children." 
That  Mr.  Powell  had  settled  the  draft  after  suggesting 
alterations. 

Mr.  Digby'a  a£Sdavit  in  addition  statedi  that  he  had 
ascertained  that  Miss  Hartley  had  expectation  of  con- 
siderable real  estates  in  England^  that  he  understood 
from  Messrs.  Tilleard  that  they  had  taken  steps  to 
satisfy  themselves  as  to  the  validity  and  effect  of  the 
settlement  according  to  the  law  of  France,  and  that  in 
consequence,  be  did  not  himself  take  any  steps  to 
enquire  into  the  effect  or  validity  of  the  settlement  ac- 
cording to  French  law.  He  added,  I  considered  *'  at  all 
events,  that  the  settlement  was  necessary  and  proper  to 
provide  for  the  future  real  estate  of  which  the  Plaintiff's 
wife  then  had  expectations,  and  having  obtained  the 
execution  of  the  said  settlement,  I  did  not  further  in- 
terfere in  any  arrangements  between  the  Plaintiff  and 
his  wife,  although  it  was  wished  that  I  should  remain  at 
Dunherque  as  a  friend  and  be  present  at  the  marriage.*' 

As  to  the  domicile  Mademoiselle  Van  Grutien,  in  her 
affidavit, stated  as  follows: — "land  my  sister,  from  the 
beginning  of  the  year  1850  to  the  time  of  my  marriage, 
resided  together  in  France  without  returning  to  England, 
and  had  fixed  on  our  permanent  residence  there,  in  con- 
sequence of  the  state  of  our  family  relations,  which  had 
induced  my  sister  and  me  to  determine  to  reside  per- 
manently abroad,  I  contracted  the  marriage  under  the 
belief  that  I  had  acquired  a  permanent  domicile  in 
France,  and  at  that  time  I  had  no  intention  of  ever 
again  residing  in  England.*' 

Mr. 
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1862.  Mr.  8.  Everett  for  the  Plaintiff.    The  rights  of  the 

parties  are  to  be  governed  by  their  domicile,  and  the 
domicile  of  both  parties  at  the  time  of  their  marriage 
was  French.  Their  rightSy  as  regards  moveable  property, 
were  wholly  governed  by  their  matrimonial  statvs,  or 
by  the  law  of  France,  According  to  this,  there  is  no 
settlement,  and  the  husband  has  a  perfect  right  to  receive 
and  administer  this  fund.  The  matrimonial  contract 
governs  their  rights,  and  it  took  place  under  an  ex* 
press  declaration,  before  the  French  authorities,  that  the 
parties  married  without  any  settlement  regulating  their 
rights  of  property,  the  matrimonial  civil  contract  there- 
fore superseded  the  deed.  But,  secondly,  the  deed  or 
marriage  contract  is  governed  and  to  be  interpreted  by 
the  lex  loci  contractus,  which  was  French. 

Mr.  Pole  for  the  trustees  and  Mr.  Francis  Webb  for 
a  child  of  the  marriage.  The  antenuptial  settlement, 
executed  according  to  the  English  formalities,  was 
a  perfectly  binding  contract  between  the  parties,  it 
has  never  been  revoked,  and  it  is  governed  by  the 
English  and  not  by  the  French  law ;  WcUts  v.  Shrimp- 
ton  (a).  The  trustees  of  Lady  Scarborough's  will  exer- 
cised their  discretionary  power  on  the  faith  of  it,  and 
it  cannot  be  touched  without  their  assent.  By  the 
contract  between  the  parties,  the  English  law  was  to 
prevail,  the  property  was  to  be  retained  in  England,  in 
the  hands  of  English  trustees.  The  rule  of  inter- 
national law  is,  that  a  contract  is  to  be  construed  ac- 
cording to  the  law  where  it  is  to  be  performed,  which, 
in  this  case,  was  in  England. 

Mr.  Everett  in  reply. 


The 
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The  Master  of  the  Rolls.  w^ 

This  is  a  suit  to  obtain  payment  of  a  sum  of  747/.  19«.y 
which  belonged  to  the  wife  of  the  Plaintiff  at  the  time  of 
bermarriagey  and  which  was  the  subject  of  an  instrument 
then  executed.  The  questions  I  have  to  determine  are, 
whether  this  settlement  has  any  validity  or  force  as 
regards  this  sum  of  money,  and  if  not,  then  whether  by 
reason  of  any  engagement  or  promise,  on  the  faith  of 
which  the  marriage  took  place,  the  Plaintiff  is  bound 
to  give  the  same  effect  to  the  provisions  of  that  settle- 
ment as  if  it  had  been  originally  valid  and  effectual. 
The  mamage  took  place  on  the  11th  of  August ^  1856,  in 
France^  between  the  Plaintiff,  who  was  a  natural  born 
French  subject,  and  his  present  wife,  who  was  then  re- 
siding in  France.  The  marriage  was  a  French  marriage, 
and  entered  into  with  a  view  to  a  permanent  residence 
and  domicil  in  France,  which  has  since  taken  effect. 
The  settlement  in  question  had  no  legal  operation  or 
effect  in  France,  and  the  evidence  is  unquestionable, 
that  by  reason  of  the  want  of  compliance  with  the 
regular  forms  required  by  the  French  code,  this  docu- 
ment would  be  wholly  disregarded  in  any  French  court. 
This  however  does  not  dispose  of  the  question,  for  I 
hold  it  to  be  the  law  of  this  country,  that  if  a  foreigner 
and  Englishwoman  make  an  express  contract  previous 
to  marriage,  and  if  on  the  faith  of  that  contract  the 
marriage  afterwards  takes  place,  and  }f  the  contract 
relates  to  the  regulation  of  property  within  the  juris- 
diction and  subject  to  the  laws  of  this  country,  then  and 
in  that  case  this  Court  will  administer  the  law  on  the 
subject,  as  if  the  whole  matter  were  to  be  regulated  by 
English  law. 

In  my  opinion,  the  first  question  to  be  considered  is 
this : — Which  is  the  forum  contractus,  is  it  a  French 

contract 
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1862.  contract  or  is  it  an  English  contract?  whichever  it  may 
be  the  law  of  that  country  governs  the  contract.  By 
this  I  do  not  mean  the  mere  place  where  the  contract 
was  made,  because  undoubtedly  Englishmen  abroad 
may,  and  in  fact  do,  daily  enter  into  English  contracts, 
to  be  governed  by  the  laws  of  their  country;  and 
foreigners  here  may,  and  do,  enter  into  contracts  to  be 
governed  exclusively  by  the  law  of  their  own  country. 
I  can  illustrate  my  meaning  by  taking  the  converse  of 
this  case.  I  suppose  that  an  Englishman  and  woman, 
subject  to  no  disability  and  both  resident  here,  contract 
a  marriage  in  this  country,  intending  to  change  their 
domicile  and  to  reside  permanently  in  France^  which 
intention  they  carry  into  effect.  I  further  suppose,  that 
for  this  purpose,  they  enter  into  a  contract  in  writing, 
before  marriage,  to  the  effect  that  all  the  property 
of  the  wife  shall  be  vested  in  trustees,  to  be  beld  and 
employed  by  them  exactly  in  conformity  with  French 
laws,  and  to  be  subject  to  and  governed  by  the  laws  of 
France.  That  document,  I  assume,  would  have  no 
validity  in  France  as  a  marriage  contract  between 
French  persons,  still  I  am  of  opinion  that  in  afterwards 
administering  their  property  on  behalf  of  the  husband 
and  wife  and  children  of  the  marriage,  this  Court  would 
follow  the  rules  of  the'  French  code,  as  governing  the 
subject  matter.  I  apprehend  also  that  the  French  tri- 
bunals would  give  effect  to  the  same  instrument,  not  as 
possessing  any  intrinsic  legal  validity  in  France^  being 
a  document  wanting  the  proper  guards  and  formalities, 
but  that,  by  the  exercise  of  a  species  of  comity  of  nations, 
it  would  give  effect  to  a  contract  entered  into  by  English 
persons,  the  object  of  which  was  to  alter  the  forum 
contractus^  by  reason  of  the  provision  contained  in  the 
contract  itself.  In  the  case  I  have  supposed,  the  mar- 
riage would  be  English  and  solemnized  according  to 
English  laws,  but  the  contract,  though  an  English  con- 
tract. 
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tract,  would  really  be,  that  tbe  matter  should  be  governed  1862. 

by  French  law,  a  contract  not  illegal  in  itself,  and  one  ^^^v^-^ 

which,  I  have  already  said,  would,  I  apprehend,  be  en-  Gruttin 
forced  both  here  and  abroad.  ^' 

^  DlOBT. 

In  like  manner,  here  the  settlement  of  the  9th  of 
August  is  not  a  valid  French  contract  of  marriage,  but 
it  may  be  valid  and  binding  on  the  parties  to  it,  as  a 
contract  entered  into  for  value  relating  to  and  affecting 
property  in  England^  if  the  effect  of  the  provisions  of 
that  contract  be  that  the  subject  matter  of  it  is  to  be 
regulated  by  English  laws. 

It  is  to  be  regretted  that,  in  this  mode  of  viewing  the 
question,  the  matter  had  not  been  submitted  to  a  French 
jurist  for  his  opinion,  and  that  the  opinion  of  the  French 
jurist  had  not  been  confined  to  the  question  whether 
this  was  a  valid  marriage  contract  according  to  the 
French  law,  on  which  point  there  could  be  no  doubt. 

Taking  this  view  of  the  matter,  it  becomes  necessary 
for  me  to  refer  to  the  provisions  of  the  settlement,  and 
to  examine  into  the  circumstances  anterior  to  and  ex- 
isting at  the  time  of  the  execution  of  it.  The  settle- 
ment is  executed  between  the  Plaintiff  of  the  first  part, 
his  wife  of  the  second  part,  and  the  trustees  (Mr.  Digby 
and  Mr.  Tilleard)  of  the  third  part;  it  recited  the  in- 
tended marriage,  it  recited  that  the  Countess  of  Scar- 
borough  by  her  will  had  directed  the  trustees  thereof  to 
set  apart  so  much  of  the  residue  of  her  personal  estate 
as  would  be  equivalent'  to  the  sum  of  2,000/.,  for  the 
benefit  of  the  children  of  Mr.  and  Mrs.  Hartley^  and  to 
transfer  or  pay  the  same  and  the  annual  produce  thereof 
to  any  one  or  more,  exclusive  of  the  other  of  such 
children,  at  such  ages,  in  such  manner,  at  such  times, 
and  in  such  shares  as  the  trustees  of  her  will  should, 
in  their  discretion,  think  fit.     It  further  recited  that 

Miss 
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1862.  ^i^^  Hartley,  the  intended  wife,  with  her  sister,  were 
the  only  children  of  Mr.  and  Mrs.  Hartley,  that  the 
2,000^y  after  payment  of  legacy  duty,  had  been  in- 
vested in  the  purchase  of  1,894/.  4s.^  9d.  Consols;  the 
settlement  then  witnessed,  that  in  .consideration  of  the 
marriage.  Miss  Hartley,  with  consent  of  the  Plaintiff, 
assigned  all  her  share  in  that  sum  and  under  the  will  of 
the  Countess  of  5car6oroti^ A,  and  all  her  real  and  personal 
estate,  whether  vested  or  contingent,  or  future,  to  Mr. 
Dighy  and  Mr.  TUleard  as  trustees,  in  trust  for  tlie  wife 
for. her  life,  for  her  separate  use,  after  her  decease  to  her 
husband,  the  Plaintiff,  for  his  life,  and  after  the  decease 
of  the  survivor,  amongst  the  children  of  the  marriage  as 
they  should  jointly  appoint,  in  default  of  appointment 
as  the  survivor  should  appoint,  and  in  default  of  any 
appointment,  amongst  the  children  equally,  with  various 
ulterior  provisions  not  necessary  to  be  noticed. 

This  was  the  settlement  which  was  duly  executed  on 
9th  of  August.  On  the  following  day,  it  was  found,  that 
not  being  made  before  a  notary  public  in  French  form 
and  duly  registered,  it  had  no  validity  in  JFrance.  The 
parties  determined  not  to  suspend  their  marriage  in 
order  to  wait  for  the  preparation  and  execution  of  any 
more  formal  instrument,  and  were  married  on  the  llth 
of  August,  having  solemnly  declared,  as  they  were 
bound  to  do,  that  no  contract  of  marriage  had  been 
entered  into  by  them. 

There  was  no  species  of  fraud  or  underhand  dealing 
in  any  part  of  the  transaction,  the  whole  matter  was 
explained  to  the  Mayor,  the  notary  public  and  the 
trustee  himself,  who  was  present,  and  in  that  state  of 
circumstances,  they  made  the  only  declaration  they  could 
have  made  and  were  married  accordingly.  But  that 
declaration  only  meant,  as  it  could  only  mean,  that  they 

had 
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had  entered  into  no  contract  according  to  the  French        1862. 
forms.     In  like  manner,  a  gentleman  and  lady  about  to      ^'^^^"^/ 
be  married  in  France  and  possessing  both  English  and     Gruttsv 
French  property,  may  stipulate  that  the  English  pro-  "- 

perty  shall  be  settled  according  to  English  law,  and  the 
French  according  to  French  law,  and  execute  an  English 
settlement  of  the  one  and  a  French  contract  of  the  other 
before  a  notary  public ;  but  both  documents  are  avail- 
able in  their  respective  countries,  although  of  no  validity 
per  se  out  of  it,  unless  by  the  exercise  of  that  comity  of 
nations  to  which  I  have  already  referred. 

tt  becomes  now  essential  to  consider  a  little  the 
evidence  of  the  circumstances  under  which  this  settle- 
ment was  prepared  and  executed.  The  only  material 
evidence  is  that  of  the  Defendants  TiUeard  and  Digby 
[see  anUf  pp.  564,  566]. 

After  this,  and  if  the  principles  I  have  enunciated 
above  be  correct,  it  is,  in  my  opinion,  impossible  for 
the  contention  of  the  Plaintiff  to  prevail.  He  entered 
into  a  solemn  engagement,  on  the  faith  of  which  the 
marriage  took  place,  and  in  faith  of  which  the  794/. 
was  obtained  and  vested  in  trustees  of  that  settlement, 
and  which,  but  for  such  settlement,  might  have  gone  to 
the  sisters ;  can  the  Plaintiff  now  dispute  it  or  say  that 
he  was  not  bound  by  it  ?  The  contention  is,  that  it  has 
no  validity  in  France^  still  he  might  have  made  it  valid 
in  France^  by  adopting  the  proper  forms  and  taking  the 
necessary  steps  for  that  purpose  previously  to  the  mar- 
riage. But  assuming  that  the  settlement  is  not  and  never 
could  have  been  valid  in  France^  I  am  of  opinion  that  the 
provisions  of  the  settlement  itself  and  the  evidence  I 
have  referred  to  establish,  that  the  contract  was,  that  this 
property  should  not  be  subject  to  French  law,  but  that 
it  should  be  subject  to  English  law  and  governed  ac- 
cordingly ; 
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1862. 


cordingly ;  and  I  am  at  a  loss  to  understand  how,  after 
this  contract  had  been  madei  and  this  property,  situate 
in  England^  subject  to  an  English  settlement,  had  been 
placed  for  the  purpose  of  that  settlement  in  the  hands 
of  English  trustees,  the  Plaintiff  can  now  come  and 
say,  that  this  document  has  no  validity  in  France^  and 
that  therefore  he  is  not  bound  by  it  in  England.  If  he  can 
get  it  without  the  intervention  of  this  Court,  it  may  be 
that  the  Court  will  not  have  the  power  to  interfere  with 
him  or  rescue  the  fund  from  him ;  but  the  trustees  hefe 
would  be  clearly  liable,  at  the  suit  of  his  children,  to 
replace  a  fund  vested  in  their  hands,  on  trusts  solemnly 
expressed  and  solemnly  entered  into  prior  to  his  mar- 
riage with  his  wife. 


All  that  I  can  do  is  to  dismiss  the  bill,  the  Plaintiff 
not  being,  in  my  opinion,  entitled  to  the  relief  which 
he  asks.  I  will,  if  the  parties  wish  it,  secure  the  fund 
in  the  Court  of  Chancery,  and  pay  the  trustees'  costs 
out  of  it,  otherwise  they  must  be  paid  by  the  Plaintiff. 


NoTR. — See  Este  v,  Smyth,  18  Beav.  112;  Duncan  ▼.  Caiman^  18 
Beav.  128  ;  7  De  G.,  M.  fy  G.  78;  Warrender  v.  Warrender,  2  CI. 
4-  Fin.  488 ;  Story*$  Confl,  of  Laws,  233, «.  242,  243  (]*/  edit.) ;  Don 
V.  Lippmann,  5  CL  Sf  Fin.  1,  13;  and  Page  y.  Home,  11  Beav.  227. 


CASES  IN  CHANCERY. 


WEBB  V.  DE  BEAUVOISIN. 

Nov.  20,21. 

nnHE  testator,  by  his   will   dated  in   1860,  said:—  SpeciBcbe- 

•^      "Firstly,  I  desire  that  my  just  debts  and  funeral  g^nalty  to**'^' 

and  testamentary  expenses  be  paid  and  satisfied  as  soon  ^^stees  for 
1  ,         n  ^  t.       TT       1         certain  per* 

as  conveniently  may  be  after  my  decease.        Ue  then  sons,  *' subject 

bequeathed  certain  specified  leaseholds,  railway  stock  t?^^eproyi- 

^  *^  .  wons  herein- 

and  Consols  to  De  Beauvoisin  and  Wilcher^  "  in  trust  after  made." 

for  the  uses  and  purposes  hereinafter  directed,  namely,  ^^  proviso^That 

that  they,  the  said  trustees,  shall  hold  the  said  houses,  these  trust 
1  lit.  *    1  r  .  .         funds-" should 

snares  and  stock,  subject  nevertheless  to  the  provisions  be  liable  to 

hereinafter  made,  in  trust,  firstly,  for  ray  wife  Sarah,  *"li  "R^'IJ' .r^ 

during  the  term  of  her  natural  life,  paying  over  to  her,  from  trustees,  to  the 

time  to  time  as  sueh  may  become  due  and  received,  all  5ebte*&c° 

and  every  the  profits  and  dividends  arising  therefrom.  There  was  a 

for  which  the  receipt  of  my  wife  Sarah  shall,  subject  ^uesi^otheT 

to  such  provisions,  be  a  full  and  sufficient  discharge."  r«"on»-  J^^^» 

'^Provided  always  that  the  principal  sum  of  the  said  trust  dfic  legacy  was 

funds  shall   be   liable   to  and  applicable,  by  the  said  primarily  liable 

'^^  ^  to  the  payment 

trustees,  to  the  payment  of  my  just  debts,  testamentary  of  the  debta, 

and  other  expenses  and  legacies  under  this  my  will,  and     ^^^  expres- 
I  authorize  and  empower  my  said    trustees,  should  it  sion ''testo- 
appear  to   them   advisable  or   necessary,  to   sell  and  ^her^expenses 
dispose  of  the  said  houses,  share  or  stocks  in  the  manner  under  this  my 
.       . .  ,     ,  1 .  ,   ,  .         ,  .  v^     '^iJl   *»eW  to 

m  which  they  may  tlnnk  best,  but  they  remvestmg  the  include  the 

balance  of  the  proceeds  thereof,  immediately  thereafter,  j°'^d °^ *-,*»%' 
in  government  or  real  securities  for  the  trusts  and  pur-  the  esute. 
poses  herein  named."  He  then  limited  property  to  his 
children  (which  gift  failed)  dnd  proceeded  thus:— "But 
in  all  cases  the  principal  sum  of  such  trust  property  or 
funds  shall  be  subject  to  the  provisions  herein  made,*^  and 
at  the  death  of  his  wife,  if  there  should  be  no  issue  of 
his  body  then  living,  he  directed  the  houses,  shares  and 
VOL.  XXXI — IV.  *  p  p  •    stocks 
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stocks  to  be  sold  and  converted  into  money  by  the  said 
trustees  and  the  proceeds  divided  in  manner  following, 
namely,  1002.  each  to  De  Beauvoisin  and  Wikhery  and 
the  remainder  to  his  cousin  Thomas  Fricker.  And  he 
made  De  Beauvoisin  and  Wilcher  his  residuary  legatees 
and  executors. 


The  testator  died  shortly  after,  leaving  no  issue.  This 
bill  was  filed  by  the  widow  against  the  executors,  for 
the  administration  of  the  estate.  They  alleged  that 
they  were  entitled  to  their  respective  legacies  under  the 
will  and  to  the  residue  of  the  testator's  estate,  free  from 
any  deduction  on  account  of  the  testator's  debts  and 
funeral  and  testamentary  expenses,  and  they  suggested 
that  it  was  doubtful  whether  the  testator's  estate  ought 
or  not  to  be  converted  and  invested  during  the  life  of 
the  Plaintiff. 


Mr.  Lloyd,  Mr.  Kingdon,  Mr.  Selwyn  and  Mr.  Druce. 
The  residue  is  the  primary  fund  for  payment  of  the 
debts,  legacies  and  expenses.  Here  there  is  a  mere 
charge  in  aid,  on  the  specific  legacy,  for  the  payment  of 
the  debts,  but  there  is  nothing  to  charge  the  specific 
legacy  exclusively  or  to  exonerate  the  residue.  The 
ordinary  rule  that  the  residue  is  first  applicable  to  the 
payment  of  the  debts  must  therefore  prevail.  If  the 
residue  should  prove  deficient,  then  we  admit,  and  then 
alone,  recourse  must  be  had  to  the  specific  legacy. 

As  to  the  costs  of  suit  they  are  always  payable  out  of 
the  residue ;  Ripley  v.  Moysey  (a) ;  Stringer  v.  Har^ 
per  (b) ;  and  costs  of  suit  cannot  be  held  to  be  included 
in  the  expression  **  testamentary  and  other  expenses." 
They  are  not  testamentary,  and  the  word  "  other"  refers 
to  something  ejusdem  generis, 

Mr. 

(a)  1  Exen,  578.  (5)  26  Beav.  585. 


CASES  IN  CHANCERY. 


676 


Mr.  Baggallay  and  Mr.  G.  O.  Morgan  for  the  exe- 
cutors and  residuary  legatees.  The  debts,  legacies  and 
the  costs  of  suit  are  primarily  payable  out  of  the  spe- 
cific property  which  the  testator  has  bequeathed  ex- 
pressly for  that  purpose,  for  the  gift  itself  is  made  sub- 
ject to  these  payments,  and  therefore  consists  of  what 
remains  after  such  payment.  "  Where  a  specific  portion 
of  personal  estate  is  appropriated  to  charges,  to  which 
the  general  personalty  is  liable,  such  fund  is  not,  as  in 
the  case  of  land,  subsidiary  only,  but  is  primarily  ap- 
plicable ;  "  Jarman  on  Wills  (a).  The  authorities  fully 
bear  out  this  statement  of  the  law. 


1862. 


In  Browne  v.  Groombridge  (&),  the  testator  gave  spe- 
cifically parts  of  his  personal  estate  chargeable  with  his 
debts  and  legacies,  and  gave  the  residue  of  his  personal 
estate  to  another.  It  was  held  that  the  debts  and 
legacies  fell  upon  the  specific  gift  and  not  upon  the 
residue. 

So  in  Choat  v.  Yeats  (c\  the  testatrix  having  made 
several  specific  bequests  of  stock,  gave  the  residue  of 
her  funded  property,  after  payment  of  her  debts  and 
legacies,  to  A,  She  gave  the  residue  of  her  real  and 
personal  estates  to  others,  and  directed  one  particular 
legacy  to  be  paid  out  of  the  stock.  It  was  held  that 
the  residue  of  the  stock  was  the  primary  fund  for  the 
payment  of  the  debts  and  legacies. 


In  a  subsequent  case  of  Phillips  v.  Eastwood  {d)^ 
before  Lord  St.  Leonards^  a  testatoi:  had  bequeathed  all 
the  outstanding  debts  owing  to  him  for  tithe  or  other- 
wise subject  to  his  debts  and  legacies,  and  he  appointed 

a  general 


(fl)   Vol2,p.610{2nded) 
(6)  4  Madd,  495. 


(r)  1  Jac,  Sf  W.  102. 
{d)  1  Lloyd  Sf  G.  270. 
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a  general  residuary  legatee.  It  was  held  that  the  out- 
standing debts  and  not  the  residuary  fund  should  be 
applied,  in  the  first  instance,  to  the  payment  of  the  debts 
and  legacies. 

Here  there  is  an  express  trust  for  the  payment  by  the 
trustees  of  the  debts,  expenses  and  legacies  out  of  this 
specific  fund.  The  executors  have  two  legacies  given 
to  them,  and  according  to  the  argument  on  the  other 
side  they  are  payable  out  of  their  own  fund,  namely,  the 
residue.  '' Testamentary  and  other  expenses''  would 
include  costs  of  suit 

JTie  Master  of  the  Rolls.  I  think  ^*  other  ex- 
penses "  include  the  costs. 

Mr.  Lloyd  in  reply.  There  is  no  exoneration.  The 
cases  cited  do  not  apply ;  none  of  them  was  the  case  of 
a  simple  charge.  In  one  there  was  a  distinct  trust,  in 
the  others  a  specific  bequest  ''  after  payment  of  the 
debts,"  or  ^'subject  to  the  debts,**  and  the  thing  given  to 
the  legatee  was  less  than  the  whole,  to  the  extent  of  the 
debts. 


The  Master  of  the  Rolls. 

Uw.  2L  In  this  case  I  am  of  opinion  that  the  property  spe* 

cifically  bequeathed  is  primarily  subject  to  the  payment 
of  the  debts.  I  accede  to  the  argument  drawn  from  the 
reported  cases,  that  where  a  testator  gives  a  certain 
portion  of  his  personal  estate  and  expressly  directs  that 
it  shall  be  liable  and  applicable  to  the  payment  of  his 
debts,  it  is  an  exoneration  of  the  general  personal  estate. 
The  whole  personal  property  being  equally  liable  to  the 
payment  of  a  testator's  debts,  the  testator  thinks  right 

to 


CASES  IN  CHANCERY. 

to  make  a  selection  of  one  particular  portion  of  it^ 
which  he  desires  should  be  so  applied. 

I  do  not  consider  it  necessary  to  go  through  the 
cases,  but  I  am  not  certain  that  the  trust  in  Browne 
and  Grroombridge  (a)  makes  any  difference. 

It  is  clear  that  this  case  comes  within  the  authorities 
cited*  Not  only  is  there  a  proviso.  **  that  the  principal 
sum  of  the  said  trust  funds  shall  be  liable  to  and  ap- 
'  plicable  by  the  said  trustees  to  the  payment  of  my  just 
debts,  testamentary  and  other  expenses  and  legacies 
under  this  my  will ; "  but  there  is  a  direction  on  two 
former  occasions  that  this  property  shall  be  **  in  trust 
for  the  uses  and  purposes  hereinafter  directed,  namely, 
that  they,  the  said  trustees,  shall  hold  the  said  houses, 
share  and  stock,  subject  to  the  provisions  hereinafter 
made."  That  is  exactly  as  if  these  provisions  were  here 
inserted.  And  further  down  he  says,  **  the  receipt  of 
my  said  wife  shall,  subject  to  such  provisions^  be  a  full 
and  sufficient  discharge."  It  is  the  same  as  if  he  had 
inserted  such  provisions  in  this  place,  and  these  would 
be  a  direction  that  **  the  said  funds  should  be  liable  to 
and  applicable,  by  the  said  trustees,  to  the  payment  of 
my  just  debts,  testamentary  and  other  expenses  and 
legacies,"  and  **  subject  to  this  provision,"  ''  in  trust 
firstly  for  my  wife  Sarah  Webb,  during  the  term  of  her 
natural  life."  In  which  case  it  comes  within  the  cases 
cited,  the  whole  is  not  given  to  her,  but  so  much  only  as 
may  remain  after  satisfying  these  charges. 

I  am  of  opinion  that  costs  of  suit  are  included,  and 
must  be  paid  out  of  the  trust  fund,  and  that  the  widow 
is  entitled  to  the  rest  of  the  trust  fund  specifically  for 
life. 

(a)  4  Madd.  497. 

Note. — See  V^mon  v.  Earl  Manvers,  pott,  p,  617. 
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Nov.  20. 
Dec,  17. 

In  a  fore- 
closure suit 
the  money 
was  to  be  paid 
between  12 
and  1.  .The 
agent  of  the 
mortgagees 
attended  dvh 
ring  the  whole 
of  that  period, 
but  without  a 
power  of  at- 
torney to  re- 
ceive the 
money.    The 
mortgagees 
themselves 
only  attended 
twenty-five 
minutes.     No 
one  attended 
to  pav.    The 
foreclosure 
was  made  ab- 
solute ;  and  it 
appearing  that 
the  mortgagor 
could  not  be 
found,  he  was 
declared  a 
trustee,  and  a 
vesting  order 
was  made, 
vesting  the 
property  in  the 
mortgagees. 


LECHMERE  v.  CLAMP.    (No.  3.) 

rpHIS  was  a  foreclosure  suit  (a),  and  the  tioie  and 
•^  place  fixed  for  the  payment  of  the  money  found 
due  were  on  the  3rd  of  November,  1862,  at  the  Rolls 
Chapel,  between  twelve  and  one. 

It  appeared  that  E,  D.,  as  the  agent  of  the  Plaintiffs, 
personally  attended  at  the  Rolls  Chapel  on  the  3rd  of 
November,  1862,  and  waited  there  from  before  twelve 
o'clock  until  after  one  o'clock ;  but  he  had  no  power  ol 
attorney  to  receive  the  money.  The  Plaintiffs  them- 
selves only  attended  from  twenty-five  minutes  to  one 
until  after  one  o'clock.  Nobody  appeared  during  the 
whole  of  the  time  to  pay  the  money.     Upon  this, 

Mr.  T.  A.  Roberts  now  moved  to  make  the  fore« 
closure  absolute. 

The  Master  of  the  Rolls  thought  that  there  had 
been  a  sufficient  attendance,  and  made  the  order. 


A  difficulty  was  made  in  the  Registrar's  office  as  to 
drawing  up  the  order,  and  the  case  was  now  {Dec.  17) 
mentioned  again  to  the  Court. 


Mr.  T.  A.  Roberts  said  that  Anon.{]b)  was  in  point, 
and  he  referred  to  Gurnet/  v.  Jackson  (c). 

The 


(a)  29  Beav, 
218. 


259;   30  Beav. 


(6)  1  ColL  273. 

(c)  1  Smale  j*  Giff.  App,  zxvL 


CASES  IN  CHANCERY. 

7^  Mabtbr  of  the  Rolls. 

As  to  the  iirst  case  no  such  order  appears  to  exist ;  I     Lbchmbri 
have  had  it  looked  for.    The  second  case  is  against  you,       Clamp. 
but  I  willy  however,  speak  to  the  Registrar.  (No.  3.) 


After  communicating  with  the  Registrar,  the  order 
was  ultimately  drawn  up  to  this  effect: — His  Honor, 
being  of  opinion  that  the  rules  and  practice  of  this 
Court,  in  matters  of  this  nature,  have  been  sufficiently 
complied  with,  doth  declare  the  Plaintiffs  entitled  to  the 
funds  free  from  all  equity  of  redemption.  And  doth 
declare  that  the  Defendant  is  a  trustee  within  the  act, 
and  it  appearing  that  the  Defendant  cannot  be  found, 
doth  order  the  premises  to  vest  in  the  Plaintiffs. 

Ktg,  Lib.  1S62,  B,,fol,  2407. 


EAGER  V.  BARNES. 

TtTR.   Eager  and  Mr.  Bridger  were  the  surviving 
trustees  of  a  marriage  settlement  dated  in  1833, 
which  authorized  the  investment  of  the  trust  funds  on 
any  real  security. 

Mr.  Bridger  was  a  solicitor,  practising  in  partnership 
with  the  Defendant  Mr.  Barnes,  and  the  6rm  had,  on 
four  occasions,  invested  part  of  the  trust  moneys. 

In  December,  1860,  a  sum  of  2,000/.,  part  of  the 
trust  money  invested  on  mortgage,  was  about  being  paid 
off,  when  Bridger  represented  that  he  had  a  good  mort- 
gage security  upon  which  to  reinvest  it,  and  thereupon 

the 


Nov.  8, 10. 

Trust  money 
was  sent  to 
A,  B.  (one  of 
a  firm  of  soli- 
citors, who  was 
himself  one  of 
two  trustees) 
for  investment 
on  mortgage. 
The  money 
was  paid  into 
the  bankers  to 
the  account  of 
the  firm,  and 
was  afterwards 
drawn  out  by 
A,  B.|  and 
never  invested. 
Held,  that  the 
other  member 
of  the  firm  was 
liable. 
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1862.  the  Plaintiff,  his  co-trustee^  authorized  the  payment  of 
1,000/.  (part  of  the  2,000/.  trust  moneys)  to  Bridger 
alone.  It  was  remitted  to  him  accordingly  by  cheque, 
and  he,  on  the  4  th  of  January,  1861,  paid  the  cheque  into 
the  joint  account  of  Messrs.  JBridger  and  Barnes  at  their 
bankers.  On  the  2nd  of  February,  1861,  Bridger  drew 
out  the  1,000/.  which  was  never  invested  but  misapplied 
by  him.  He,  however,  represented  that  the  money  had 
been  invested  on  a  mortgage,  and  he  paid  the  interest 
thereon  down  to  the  19th  of  August,  1861. 

Bridger  died  in  November,  1861,  in  insolvent  circum- 
stances. 

This  suit  was  instituted  in  February,  1862,  by  the 
surviving  trustee,  against  Barnes  and  the  representative 
of  Bridger,  praying,  amongst  other  things,  ^*  that  it 
might  be  declared  that  the  Defendant  Barnes  was  per- 
sonally liable  to  pay  to  the  Plaintiff,  as  trustee,  the  sum 
of  1,000/.  with  interest,  and  might  be  decreed  to  make 
such  payment  accordingly." 

Barnes  by  his  answer  made  the  following  admis- 
sions :— "  I  have  examined  the  pass  book  containing  the 
account  of  our  firm  with  the  bank,  and  I  find,  from  an 
entry  therein,  and  I  admit  the  fact  to  be,  that  on  the  4th 
day  of  January,  1861,  a  cheque  for  1,000/.  (the  further 
particulars  of  which  I  do  not  know)  was  paid  by  Charles 
Bridger  into  the  said  partnership  account,  and  to  the 
credit  of  our  firm  of  Bridger  and  Barnes  with  the  bank. 
Charles  Bridger  informed  me,  before  he  paid  in  the  said 
money,  that  he  had  a  cheque  for  the  1,000/.  which  he 
was  about  to  pay  into  the  bank  to  the  credit  of  our 
firm,  and  that  it  was  Mr.  Eager* s  trust  money,  and  that 
he,  Charles  Bridger,  intended  to  draw  it  out  again  in  a . 

few 
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few  days,  as  he  had  promised  to  lend  it  out  agaizii  and        1862. 
I  think  he  mentioned  that  he  had  promised  it  to  Mr. 
Alfred  Walts:' 


"  I  believe  Charles  Bridger  paid  the  said  money  into 
the  partnership  account,  instead  of  into  his  private  ac- 
coant,  for  greater  security,  and  I  so  considered  at  the 
time,  as  I  knew  that  he  frequently  overdrew  his  private 
account.  It  appears  by  the  pass  book,  and  it  is  the 
fact,  that  Charles  Bridger  on  the  2nd  day  of  February^ 
1861,  drew  the  said  sum  of  1,000Z.  out  of  the  account 
of  our  firm  with  the  bank,  by  cheque  in  his,  Charles 
Bridger  Sy  own  handwriting,  dated  the  31st  day  of  Jan- 
uariff  1861,  made  payable  to  Mr.  Alfred  Waits  or 
bearer,  which  cheque  I  find  was  duly  presented  to  and 
paid  by  the  said  bank.  I,  on  the  2nd  day  of  February , 
1861,  saw  the  counterpart  of  the  cheque,  and  remarked 
to  Charles  Bridger  that  I  observed  that  he  had  drawn 
out  Eager* s  1,000/.,  which  sum  he  told  me  that  he  had 
advanced  to  Alfred  Watts*  He  also  mentioned  that 
Alfred  Watts  had  deposited  some  deeds  with  him,  and 
that  a  mortgage  would  have  to  be  prepared  at  some 
future  time,  but  this,  so  far  as  I  am  aware,  was  never 
done." 

Barnes  also  said  that  the  money  had  been  paid  to 
Bridger  personally  and  as  a  trustee,  and  in  that  capacity 
alone,  and  that  the  firm  was  not  entrusted  with  it.  He 
insisted  that  he  was  not  personally  liable  to  pay  the 
1,000/. 

Mr.  Southgate  and  Mr.  Hunter  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Bruce  for  the  Defendant 

Bourdillon 


Eager 

V. 

Barmei. 
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1862.  Bourdillon  v.  Roche  (a);  Blair  v.  Bromley  {b)^  were 

cited ;  and  see  La  Marquise  de  Ribeyre  v.  Barclay  (c). 


The  Master  of  the  Rolls  {d). 

After  reFerring  to  the  authorities  and  recapitulating 
the  circumstances  of  the  case  said^  I  think  that,  upon 
the  whole  of  this  case,  I  must  assume  that  the  client 
forwarded  the  money  to  Mr.  Bridger^  relying  on  his 
representation  indeed,  but  at  the  same  time  on  the  joint 
judgment  of  himself  and  his  partner: — on  the  joint  secu- 
rity of  the  firm  afforded  by  their  dealing  with  the  trus- 
tees, and  therefore  on  the  joint  and  several  liability  of 
the  partners  in  it 

The  usual  course  of  a  solicitor's  business,  when  there 
are  partners  in  it,  is,  for  each  partner  to  have  his 
own  clients,  and  separately  to  transact  their  business. 
Where  however,  as  in  this  instance,  money  is  received 
by  one  member  of  a  partnership  for  the  express  pur- 
pose of  a  special  investment,  and  it  is  paid  by  him  into 
the  partnership  account  instead  of  being  properly  in- 
vested, and  when  the  proceeds  of  that  account  are  re- 
ceived by  the  firm,  it  is  impossible  to  say  that  one 
partner  is  not  liable  for  the  misconduct  of  the  other  in 
the  mis-application  of  the  fund. 

The  decree  must  therefore  be  made  in  the  terms  of 
the  prayer  of  the  bill.  There  must  be  an  account  taken 
and  the  costs  must  follow  the  result. 

The  debt  will  be  proved  against  the  estate  of  Mr. 
Bridger,  and  Mr.  Barnes^  on  payment  by  him,  will  have 
the  benefit  of  the  proof. 

(a)  27  L.  J.  (CA.)  681.  (c)  23  Beav.  )07. 

(b)  t  Hare,  542;  2  PAi/.  354.  {d)  Ex  relatione,     ' 
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AUSTER  V.  POWELL. 

^00.  19,  20. 

THE  testator  had  a  son  and  two  daughters  Eliza  and  ^  testator, 
_.      .  ^  by  his  will, 

Maria.  made  proW- 

sioD  for  his 
daughter  and 
In  1856  Eliza  married  Thomas  Powell.  her  children, 

and  he  de- 
clared, that  in 

Previously  to  and  at  the  marriage,  a  son  of  the  tes-  case  he  should 

tator,  since  dead,  carried  on  the  business  of  a  brass  ghould^makr 

founder  at  Birminffhamf  which   business   became  the  "any advance 

property  of  the  testator.     He  sold  it  to  Thomas  Powell  any'of  his 

for  1,841 /•  15*.  4d.,  for  which  the  testator  took  his  two  children  or  to 

the  husbands 
promissory  notes  for  1,600/.  and  21*12.  15*.  4<f.,  dated  ofhisdaugh- 

the  7th  of  February,  1857,  payable  at  five  years  after  ^/^,j|*nte^st 

date,  with   interest  in   the  meantime.     The   testator,  of  which, 

at  the  same  time,  agreed  to  become   responsible  for  \J^  repaid*!* 

Thomas  Powell  to  the  Birmingham  Town  and  District  1»»«  death,  such 

Bank  for  800/.,  and  he  accordingly  gave  to  the  bank  brine  it  into 

his  written  guarantee  for  600/.  and  indorsed  to  it  the  hotchpot.  The 

^  ,        testator  had 

promissory  note  of  Thomas  Powell  for  the  remaining  sold  a  business 

300/. 


to  his  son-in- 


Thomas  Powell  was  engaged  in  another  partner-  {^w "nd"taken 
'ship  with  John  Powell,  who,   upon  his  own  petition,  his  promissory 
was,    on    the   25th    of  February,    1858,    adjudicated  purchase- 
bankrupt.     Thomas  Powell  communicated  to  the  tes-  money,  and  he 

,  _,.        _.  -  -ii.i.       "*^  become 

tator  the  state  of  his  affairs,  who  expressed  his  desire  liable  for  him 

that  Thomas  Powell  should    make  himself  bankrupt,  "^j^'^foJ^Yhe 
which  he  did,  and  on  the  5th  of  March,  1858,  he  was  date  of  the  will, 

duly  adjudicated  a  bankrupt.  lid^omt' 

bankrupt,  and 
The  testator  proved  his  debt  in  the  bankruptcy,  and  **}oJ,e']*jJ?|'^*** 

on  the  16th  of  ^arcA,  1859,  received  a  dividend  thereon  debt.    Held^ 

P  that  this  debt 
was  not  such 
an  advance  of 
money  as  to  be  chargeable  against  the  daughter  and  her  children. 
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1862.       of  3672.    The  testator  also  paid  the  guarantee  to  the 
bank. 

After  the  testator  had  proved  his  debt  under  the 
bankruptcy,  but  before  he  had  received  the  dividend  or 
paid  any  sum  to  the  bank  he  made  his  will,  dated  the 
18th  of  Avgust,  1858,  by  which  he  gave  legacies  to  his 
daughters  for  their  livesi  with  remainder  to  their  chil- 
dren.    His  will  contained  the  following  proviso : — 

**  And  I  do  hereby  declare,  that  in  case  I  shall  have 
made  or  shall  make  any  advance  of  money  to  any  of 
my  said  children  or  to  the  husbands  of  my  said  daughters, 
which  shall  not  have  been  repaid,  or  the  interest  of  which 
(if  reserved)  shall  not  have  been  duly  paid  at  the  time 
of  my  decease,  such  child  or  children  shall  not  be 
entitled  to  receive  any  part  or  share  of  my  property, 
until  he,  she  or  they  shall  have  accounted  for  and 
brought  into  hotchpot  such  sum  or  sums  of  money  as 
shall  have  been  so  advanced  as  aforesaid,  and  the  interest 
thereof." 

The  testator  died  in  1861,  and  in  his  private  ledger 
was  found  the  account  against  Thomas  Powell,  bringing 
down  a  balance  of  2,443/.  8s.  9d.  due  from  him. 

This  was  a  special  case,  which  submitted  for  the 
opinion  of  the  Court,  whether  the  testator's  claim, 
amounting  to  2,443/.  8«.  9d.,  was  to  be  considered  an 
advance  within  the  meaning  of  his  will,  and  whether  it 
or  any  part  was  to  be  accounted  for  as  part  of  share  of 
the  testator's  estate  in  which  Miza  Powell  and  her 
children  were  interested. 

Mr.  Selwyn  and  Mr.  Karslake,  for  the  Plaintiffs, 
argued,  that  this  was  an  advance  within  the  meaning  of 
the  proviso.    That  the  testator  did  not  mean  an  ordinary 

advance, 
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advance,  by  way  of  gift  to  a  daughter  or  her  husband,        1862. 
because  the  advance  contemplated  was  to  be  repaid  with 
interest.     It  meant  any  pecuniary  assistance  not  repaid. 

Mr.  Baggallay  and  Mr.  «/.  Sidney  Smithy  for  the 
Defendants  Thomas  Powell  and  others,  insisted  that  a 
clause  of  this  description  was  to  be  construed  strictly. 
That  the  testator  had  made  no  "  advance  of  money"  to 
Thomas  Powell,  that  the  debt  had  been  discharged  by 
the  bankruptcy,  and  that  nothing  was  due  to  the  testator 
at  the  testator's  death  from  Thomas  Powell. 


The  Master  of  the  Rolls. 

I  think  this  is  not  an  advance  of  money.  What  the 
testator  says  is,  '*  in  case  I  shall  have  made  or  shall 
make  any  advance  of  money  to  any  of  my  said  children 
or  to  the  husbands  of  my  said  daughters.'*  He  has 
made  no  advance  of  money,  he  had  sold  something  to  a 
husband,  the  purchase-money  was  not  paid,  but  he  had 
taken  promissory  notes  for  the  amount  and  interest. 
That  is  not  literally  "  any  advance  of  money."  If  there 
had  been  no  bankruptcy,  this  would  have  constituted  a 
debt  due  from  the  son  in  law,  which  would  necessarily 
be  set  off  by  payment. 

What  the  testator  means  is  this : — If  I  have  advanced 
any  money  for  his  benefit,  that  shall  be  set  off  and 
brought  into  hotchpot. 

I  am  confirmed  in  my  view  by  this  circumstance : — 
The  will  was  made  after  the  bankruptcy,  and  afterwards 
a  dividend  was  paid  on  the  debt  which  the  testator 
received.  Consequently,  so  far  from  the  testator  being 
a  creditor  or  the  son  in  law  debtor,  no  such  relation 
existed ;  the  whole  debt  had   been  wiped  off  by  the 

bankruptcy. 
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1862. 


bankruptcy.  The  testator  did  not  refer  to  this  sum  by 
bis  will ;  be  speaks  only  of  '*  an  advance  of  money*'  and 
with  respect  to  this,  if  he  intended  it  to  be  brought  into 
hotchpot  or  to  be  set  off  be  might  have  so  directed  it. 

My  opinion  is,  that  this  sum  does  not  come  within  the 
literal  meaning  of  the  words,  nor  within  the  scope  and 
intention  of  the  will,  and  that  it  is  not  such  ^'  an  advance 
of  money"  as  the  testator  contemplated.  Therefore 
there  is  no  set-off. 


NoTB. — The  Lord  Chancellor,  on  the  16th  of  January,  1863,  held 
that  the  1,841/.  15f.  4^/.,  not  being  due  at  the  testator's  death,  was  not 
an  advancement,  but  that  the  sum  paid  by  the  testator  to  the  bank, 
minus  the  dividend  received  in  respect  of  it,  was  an  advancement 
See  1  De  Gex,  J.  4*  Sm.  99. 


Dec.  6. 

An  insurance 
company,  re- 
gistered under 
the  act  of 
1844,  had  re- 
solved upon  a 
voluntary 
winding  up 
prior  to  the 
act  of  1862, 
under  which  it 
had  never  been 
registered. 
l/e/</,  that  such 
company  was 
precluded,  by 
the  25  &  26 
Vid.  c.  89, 
8.  209,  from 
presenting  a 
petition  to 
wind  up,  either 
solely  or  in  con- 
junction with  a 
contributory. 


In  re  THE  WATERLOO  LIFE,  &c.  ASSURANCE 
COMPANY.    (No.  1.) 

rpHIS   insurance  company  was  duly  registered    in 
■*"      1861,  under  the  7  &  8  Vict.  c.  1 10. 

In  1862  the  company  sold  its  business,  and  on  the 
8th  of  August,  1862,  the  sale  was  confirmed,  and  a 
resolution  come  to  to  wind  up  the  affairs  voluntarily. 
This  was  confirmed  at  a  second  extraordinary  meeting 
on  the  9th  of  August,  1862. 

The  Companies  Act  1862,  (26  &  26  Vict.  c.  89), 
passed  on  the  7th  of  August,  1862,  and  came  into 
operation  on  the  2nd  of  November,  1862. 

The  209th  section  provides  that  every  assurance  com- 
pany completely  registered  under  the  7  &  8  Vict.  c.  110 
shall,  on  or  before  the  2nd  of  November,  1862,  register 
itself  as  a  company  under  the  Companies  Clauses  Act, 
1862. 

The 
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The  2 1 0th  section  is  as  follows  : — ''If  the  company 
required  by  the  last  section  to  register  under  this  act 
makes  default  in  complying  with  the  provisions  thereof, 
then,. from  and  after  the  day  upon  which  such  company 
is  required  to  register  under  this  act  until  the  day  on 
which  such  company  is  registered  under  this  act,  (which 
it  is  empowered  to  do  at  any  time^)  the  following  con- 
sequences will  ensue,  (that  is  to  say,)  I.  The  company 
shall  be  incapable  of  suing  either  at  law  or  in  equity, 
but  shall  not  be  incapable  of  being  made  a  Defendant 
to  a  suit  either  at  law  or  in  equity,  &c.  &c.  3.  Each 
director  or  manager  of  the  company  shall,  for  each  day 
during  which  the  company  so  being  in  default  carries 
on  business,  incur  a  penalty  not  exceeding  51.,  &c.  &c." 


1862. 

In  re 

Tub 

Waterloo 

LiFB,  &C 
ASSURAMCB 
COMPAMT. 

(No.  1.) 


This  company  had  never  registered  under  the  Act  of 
1862,  and  a  number  of  actions  having  been  brought 
against  it,  a  petition  was  presented  by  the  company  and 
Mr.  William  Bishop,  who  was  the  chairman  and  a  con- 
tributory, praying  that  an  order  might  be  made  to  wind 
up  the  company. 

Two  other  petitions  were  presented  by  other  share- 
holders for  the  same  purpose. 

Mr.  Selwyn  and  Mr.  T.  H.  Terrell  in  support  of  the 
first  petition. 

Mr.  BaggaUay  and  Mr.  Swanston  in  support  of  the 
second  petition. 

Mr.  H.  Humphreys  for  the  third  petition. 


Mr.  Everett,  Mr.  Roxburgh,  and  Mr.  Speed,  for 
creditors,  opposed  the  order,  and,  amongst  other  argu- 
ments, they  insisted  that  the  company  was  disqualified 

from 
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1862. 

In  re 

The 

Waterloo 

Life,  &c 

Assurance 

Company. 

(No.  1.) 


from  suingyiiot  having  registered  under  the  act  of  1862. 
They  referred  to  sections  199,  209, 210. 

Mr.  Selwyn^  in  reply,  insisted,  that  having  regard  to 
the  situation  of  this  company  at  the  time  the  act  of  1862 
came  into. operation,  it  was  not  necessary  to  register 
under  it,  the  penalty  shewing  that  the  object  of  the  act 
was  directed  against  an  unregistered  company  carrying 
on  business,  which  the  company  had  ceased  to  do  since 
August  last. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  a  winding-up  order  must  be 
made.  I  am  also  of  opinion,  on  the  construction  of 
the  act,  that  it  is  imperative  on  an  insurance  company, 
in  whatever  state  it  is,  to  register  under  the  act  of  1862. 
I  find  that  the  compulsory  registration  of  a  company, 
in  the  situation  of  the  present  company,  is  required  by 
the  209th  section,  and  the  210th  section  immediately 
follows,  which  specifies  the  consequence  of  non-regis- 
tration. 


It  is  plain  that  if  proceedings  were  taken  to  wind  up 
this  company  voluntarily  under  a  resolution  for  that 
purpose,  and  the  company  remained  unregistered  under 
the  act  of  1862,  the  consequence  of  that  default  would 
be,  that  if  it  should  become  necessary  to  sue  to  recover 
a  large  debt  due  to  the  company,  the '2 10th  clause 
would  prevent  any  action  or  suit  from  being  brought  by 
the  company  for  that  purpose. 

I  am  also  of  opinion  that  the  first  petition  is  the 
petition  of  the  company,  and  that  the  presentation  of 
such  petition  is  a  suing,  but  the  company  is  by  the  act 
made  incapable  of  suing  either  at  law  or  in  equity. 

This 
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This  petition^  therefore^  cannot  proceed ;  it  is  the  peti- 
tion of  the  company  to  wind  up,  and  the  joining  a 
contributory  as  co-petitioner  is  merely  an  attempt  to 
evade  the  provisions  or  the  statute. 

I  might  possibly  have  ordered  the  petition  to  stand 
over,  to  allow  the  name  of  the  company  to  be  struck 
out;  but  that  is  not  necessary,  because  there  are  two 
other  petitions  by  shareholders,  and  I  therefore  propose 
to  make  a  simple  order  upon  those  petitions  to  wind  up. 

The  creditors  were  justified  in  attending,  and  they 
must  have  their  costs  out  of  the  estate. 


1862. 

Jure 

The 

Waterloo 

Life,  &c. 

Assurance 

Company. 

(No.  1.) 


In  re  THE  WATERLOO  LIFE,  &c.  INSURANCE 
COMPANY.    (No.  2.) 


Dee.n. 


/^N  Saturday,  the  6th  of  December,  an  order  was  A  creditor  of 
^^     made  to   wind   up   this   company.     An  Official 
Liquidator  was  at  the  same  time  appointed. 


On  the  same  day,  JUary  Ann  Nind,  a  judgment  cre- 
ditor, issued  a  fi.fa,  against  the  effects  of  the  company, 
and  she  lodged  it  with  the  sheriff  on  the  same  afternoon. 

On  Monday,  the  8th,  the  sheriff  proceeded  to  levy 
execution;  he  then  found  the  Official  Liquidator  in  pos- 
session under  the  winding-up  order.  The  judgment 
creditor  insisted  upon  the  sheriff  levying  execution. 

Mr.  Swanston,  for  the  Official  Liquidator,  now  moved 
for  an  injunction  to  restrain  execution.  He  argued, 
that  a  judgment  creditor  could  not  obtain  any  individual 
advantage  over  the  other  creditors  of  the  company  after 

VOL,  XXXI — IT.  Q  Q  a  winding-up 


a  company,  on 
the  day  on 
which  a  wind- 
ing-up order 
was  made, 
obtained  a 
judgment 
against  the 
company,  and 
issued  Bji.Ja.f 
which  he  sub- 
sequently deli- 
vered to  the 
sheriff  for  exe- 
cution.   The 
Court,  on  the 
application  of 
the  Official 
Liquidator,  re- 
strained fur- 
ther proceed- 
ings. 


690 


CASES  IN  CHANCERY. 


1862. 

In  re 

Thb 

Waterloo 

Life,  &o. 

Assurance 

COMPAMT. 

(No,  2.) 


9  winding-up  order  had  been  made,  and  that  he  could 
not  proceed  without  the  leave  of  the  Court  under  the 
26  &  26  Vici.  c.  89,  88.  87,  202.  That  the  Court  ought, 
therefore,  to  restrain  both  the  creditor  and  the  sheriff 
from  taking  any  further  proceedings. 

Mr.  Ware,  for  Mary  Ann  Nind,  the  judgment  cre- 
ditor. The  judgment  has  priority  over  the  winding-up 
order,  and,  therefore,  it  is  not  within  the  act;  neither  is 
the  execution  which  resulted  from  it.  The  26  &  26 
Vict.  c.  89,  s.  163,  would  make  the  execution  void,  and 
if  there  is  anything  irregular,  no  beneQt  would  result 
to  the  creditor. 


Mr.  Miller,  for  the  sheriff,  who  had  been  served  with 
the  notice  of  this  application,  asked  for  his  costs. 

The  Master  of  the  Rolls. 

I  must  make  the  order  asked;  the  act  gives  no 
option.  If  the  judgment  creditor  desired  to  proceed  to 
execution,  an  application  upon  notice  ought  to  have 
been  made  to  this  Court  for  leave  to  do  so.  It  is,  how- 
ever, impossible  to  encourage  any  such  application. 
The  injunction,  therefore,  must  be  granted,  but  without 
any  order  as  to  costs. 


The  sheriff  must  obtain  payment  of  his  costs  from  the 
person  who  employed  him. 
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BOUSFIELD  V.  BOUSFIELD.  l^<m.n,\1. 

Dee,  4. 

rpHE  first  testator,  Mr.  Knotty  died  in  December ^  Parties  entered 

•^      1863,  leaving.  Mrs,  Bousfield  his  only  child  and  ment^forcom"- 

sole  residuary  legatee  surviving  him.    Mr.George  £ou8'  p«>inw»ng. « 

JUldf  the  hasband  of  Mrs.  Bousfield,  was  one  of  the  three  fants  being 

executors.    At  this  time,  Walter  Stanton  Bousfield,  a  son  |."fcJ^^'JIa 

of  Mr.  and  Mrs.  Bousfield,  owed  Mr.  Knott  1,400/.    Mr.  madetoCham- 

George  Bousfield,  the  husband  of  Mrs.  Bousfield,  be-  tdln'whetWit 

came  entitled,  in  her  right,  to  such  part  of  Mr.  Knott's  was  for  their 

,      ,     ,        ,        ,  .  .  .       ,  benefit  Pend- 

estate  as  he  had  reduced  mto  possession  previously  to  ing  the  refer- 

his  death.  frVJf*"^ 

the  adult  par- 
ties became 

Mr.  George  Bousfield  died  in  March,  1869,  and  his  SSs  Ae 

widow  then  became  entitled  to  all  the  estate  of  her  Court  approved 

father  which  had  not  .been  reduced  into  possession  by  promise.  Held^ 

her  husband.     She  made  a  will  dividing  the  residue  of  that  the  com- 

^  promise  was 

her  estate  between  six  of  her  children,  of  whom  Walter  binding  on  the 

S.  Bousfield  was  one,  and  she  died  in  February,  1860.  Jei^tf /^ 
Four  suits  were  instituted  in  1869  and  1860  for  the  ject  to  the  con- 
administration  of  these  three  estates,  and  various  ques-  the^Court,  and 

tions  of  intricacy,  both  of  law  and  feet,  arose,  as  to  t^at  t^«  •«*'«" 

-  1  .1        1 1  1       i«    1  1  nees  could  not 

what  was  properly  attributable  to  each  of  these  three  recede  from  it. 

estates,  and,  particularly,  as  between  the  estates  of  the 

husband  and  of  his  deceased  widow.     In  order  to  avoid 

the  expense  and  delay  which  would  necessarily  have 

arisen,  if  these  matters  had  been  decided  by  the  Court 

after  adverse  discussion,  the  parties  interested  entered 

into  an  agreement  in  May,  1861,  to  compromise  all 

the  questions  which  were  then  known  to  exist     But 

inasmuch  as  infants  were  interested  in  the  estates,  this 

compromise  could  not  be  effected  without  the  sanction 

of  the  Court. 

Q  Q  2  The 


BOUSFIELD. 
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1862.  The    agreement    to    compromise    contained    these 

^^^^'^^      clauses: — 

BOUSFIELD 

V.  "22.  That  as  to  the  debt,  if  any,- due  from  the  De- 

fendant Walter  S.  Bousfield  to  the  estate  of  the  said 
William  Knott, — Declare,  in  like  manner,  that  the  same 
forms  part  of  the  residuary  estate  of  Eliza  Read  Bous- 
field, and  is  to  be  held  and  applied  by  the  executors 
of  the  said  William  Knott  for  the  benefit  of  the  parties 
entitled  to  her  residuary  estate.  •  •  .  This  present 
arrangement  being  without  prejudice  to  any  defence  the 
said  Walter  S.  Bousfield  may  have  to  any  such  claim 
under  the  Statute  of  Limitation  or  otherwise." 

"  24.  Thtft  proper  proceedings  be  taken,  under  the 
advice  of  counsel,  for  obtaining  the  sanction  of  the 
Court  of  Chancery  to  this  arrangement,  so  as  to  bind 
married  women  and  children  entitled  in  possession  or 
reversion  under  the  will  of  the  said  George  Bousfield, 
and  that  all  parties  shall  concur  in  all  such  proceedings 
and  in  all  other  acts  and  deeds  for  the  purpose  of  carry* 
ing  the  present  arrangement  into  effect." 

Accordingly,  on  the  28th  of  May,  1861,  a  petition 
was  presented,  praying  a  confirmation  of  that  agreement 
On  the  1st  oi  June,  1861,  an  order  was  made,  directing 
an  inquiry  in  chambers  for  the  purpose  of  ascertaining 
whether  the  compromise  proposed  was  beneficial  to  the 
infants.  On  the  20th  of  July,  1861,  and  pending  that 
reference,  Walter  S,  Bousfield  became  bankrupt. 

The  question  then  arose  whether  the  debt  of  1,4002,, 
due  to  the  estate  of  Mr.  Knott  from  Walter  S.  Bousfield, 
was  to  be  set  off  against  his  share  of  his  mother's  estate 
or  was  a  debt  to  be  proved  in  the  bankruptcy. 

On  the  20th  of  January,  1862,  the  Master  of  the 

Rolls 
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Rolls  signed,  in  chambers,  the  certificate  approving  of 
the  agreement  for  compromise,  and  which  found  that  it 
was  useful  and  advantageous  to  the  infants.  A  petition 
was  presented  to  confirm  the  certificate,  and  finally,  on 
the  8th  of  March,  1862,  an  order  was  made  to  that 
effect,  but  which  order  was  expressly  stated  to  be 
without  prejudice  to  the  above  question  as  between  the 
assignees  of  the  bankrupt  and  all  other  persons. 

On  the  9th  of  July,  1862,  a  special  case  raising  the 
point  came  on  to  be  heard,  and  it  appearing  to  the 
Court  that  the  order  of  the  8th  of  March,  1862,  con- 
firming the  compromise,  might  preclude  the  question 
raised  by  the  special  case,  the  matter  was  allowed  to 
stand  over,  with  leave  to  the  assignees  to  present  a 
petition  of  rehearing  of  the  order  of  the  8th  of  March, 
1862,  which  was  presented  accordingly. 

Mr.  Hobhouse  and  Mr.  Swanston  for  the  assignees  of 
Walter  8.  Bousfield.  The  reservation  in  the  order  of 
March,  1862,  leaves  the  present  question  open.  Then, 
— First.  On  the  real  facts  of  the  case,  independent  of 
the  compromise,  there  is  no  right  of  set-off  or  retainer. 
Walter  S.  Bousfield  had  a  right  to  receive  his  legacy 
from  the  executors  of  his  mother,  but  he  was  only  liable 
to  pay  the  debt  to  the  executors  of  his  grandfather. 
The  hand  to  receive  and  pay  were  not  the  same,  and  the 
rights  of  the  creditors  and  legatees  under  the  two  wills 
were  opposed.  In  such  a  case  there  can  bie  no  right  of 
set-off;  Lamharde  v.  Older  (o) ;  Bell  v.  Bell  (6) ; 
Cherry  v.  Boultbee  (c). 

Secondly,  no  concluded  agreement,  that  this  debt 

should 

(«)  17  Bettv.  542.  (r)  2  Keen,  319,  am/  4  Afy/. 

(6)  17  Sim.  127.  *  Cr.  442. 
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1862.  should  become  part  of  the  assets  of  Mrs.  Bausfield, 
existed  until  the  8th  of  March,  1862,  when  the  Court 
sanctioned  it,  but  the  bankruptcy  was  long  prior,  in 
BouBFiBLD.  July,  I86Iy  and  the  assignees  cannot  be  bound  by  an 
agreement  to  which  they  were  not  parties.  Until  the 
confirmation  by  the  Court,  there  was  no  binding  agree- 
ment between  the  parties,  for  until  that  time  the  infants 
were  not  bound  by  it. 

Thirdly,  the  debt  is  now  bound  by  the  Statute  of 
Limitations,  and  that  defence  is,  in  express  terms,  left 
open  by  the  compromise. 

Mr.  Selwyn,  Mr.  Webb,  Mr.  Cole,  Mr.  Hetheringion, 
Mr.  Beavan,  Mr.  Baggallay,  Mr.  Marten  and  Mr.  Norris 
contra.  We  admit  that  the  order  of  March,  1862, 
leaves  the  question  unprejudiced,  but  we  insist  that  there 
was  a  final  agreement  at  the  time  of  his  bankruptcy 
binding  on  Walter  8.  Bousfield,  subject  only  to  the 
Court  sanctioning  it. 

Secondly,  there  is  a  right  of  set-off  or  retainer, 
independently  of  the  agreement;  Rawson  v.  Samuel{a)\ 
Courtenay  v.  Williams  (J) ;  Jones  v.  Mossop  (c) ;  Lee  ?. 
JE^emont  (d). 

In  Smith  y.  Smith  (e),  the  rule  is  thus  laid  down  by 
Sir  J,  Stuart: — ''It  seems  to  me  that  the  principle 
which  governs  the  case  is  this  : — that  the  legatee  shall 
not  be  entitled  to  receive  out  of  the  estate  of  the  tes- 
tator any  part  of  the  bounty  intended  for  him  by  the 
testator,  until  be  has  paid  all  his  obligations  in  the 
shape  of  debts  which  may  be  due  to  that  estate."    The 

share 

(a)  Craig  ^  Ph.  161.  (d)  5  De  Gex  ^  SmaU,  368. 

(6)  3  Hare,  539.  (e)  3  Giff.  p.  270. 

(c)  3  Hare,  668. 
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share  of  Walter  S.  Bousfield,  of  the  estate  of  bis  mother,        1862. 
**  consists  of  what  remains  after  all  equities  between  him 
and  the  estate  have  been  settled;"   Willes  v.  Green- 

hill  (a).  BOMFIBLD. 

It  must  be  assumed  that  the  husband  of  Mrs. 
Bousfield,  who  was  one  of  the  executors  of  Mr.  Knott, 
assented  to  the  gifl  of  the  residue,  which  thereupon 
became  part  of  Mrs.  JBousfield's  estate.  One  of  several 
executors  has  power  to  assent;  TowTison  v.  !nckell(b); 
and  the  assent  to  a  part  of  the  residue  is  an  assent  to 
the  whole ;  Elliott  v.  Elliott  (o).  The  debt  is  payable 
to  and  the  legacy  is  payable  out  of  the  same  fund,  and, 
substantially,  the  same  persons  are  entitled  to  receive 
and  liable  to  pay.  The  estate  of  Mr.  Knott  has  prac- 
tically been  administered  and  the  residue  ascertained, 
Anon.(d),  and  the  debt  passed  to  the  executors  of 
Mrs.  Bousfield;  Lady  Langdale  v.  Briggs{e), 


The  Master  of  the  Rolls. 

The  question  which  arises  on  this  special  case  and  Dec.  4. 
petition  of  rehearing  is,  whether  the  assignees  of  Walter 
8.  Bousfield  are  at  liberty  to  require  one-sixth  of  the 
residuary  estate  of  Mrs.  Bousfield  to  be  paid  to  them, 
for  the  benefit  of  his  creditors,  and  leave  the  executor 
of  William  Knott  to  prove  against  the  estate  of  the 
bankrupt  for  a  debt  of  1,400/.  due  from  the  bankrupt 
to  William  Knott  deceased,  or  whether  (as  the  other 
persons  interested  under  the  will  of  Mrs.  Bousfield 
contend)  the  bankrupt's  debt  is  to  be  set  off  against  the 
bankrupt's  share  in  his  mother's  estate. 

On  the  20th  of  July,  1861,   William  S.  Bousfield 

became 

(a)  29  Bokv.  376.  (d)  31  Beav.  310. 

(6)  3  Bam.  Sf  Aid,  p.  40.  (e)  8  De  G.,  M.  *  G.  433. 

(c)  9  Mee,  ^  W.  27. 
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became  bankrupt,  and  thereupon  the  question  whether 
the  1,400/.,  which  was  still  unpaid  by  hiro,  was  due  to  the 
estate  of  William  Knott,  or  to  the  estate  of  his  mother, 
which  before  that  peripd  was  immaterial,  became  a  matter 
of  moment.  Up  to  the  time  of  his  bankruptcy,  Walter 
8.  Bousfield  would  have  had  to  receive  one-sixth  of  the 
residue  of  his  mother's  estate,  and  would  have  had  to 
pay  the  1,400/.  His  would  have  been  the  same  hand, 
both  to  pay  and  to  receive  the  money,  whatever  estate 
was  the  creditor,  whether  he  owed  it  to  William  KnotCs 
estate,  or  to  Mrs.  Bousfield's  estate.  But  after  that 
event,  if  the  debt  were  due  to  the  estate  of  William 
Knott,  then  the  assignees  of  Walter  S.  Bousfield  would 
have  been  entitled  to  receive  the  full  amount  of  the  one- 
sixth  of  the  residue  of  Mrs.  Bousfi£ld's  estate,  and  would 
have  been  only  liable  to  pay  a  dividend  on  the  1,400/. 
due  to  Mr.  KnotCs  estate,  which  debt  would  have  been 
proved  by  his  executor  in  the  bankruptcy. 


The  order  of  confirmation  was  made  without-prejudice 
to  this  question,  and  therefore,  I  think,  I  must  now  con- 
sider this  case  •  exactly  as  if  that  order  of  the  8th  of 
March,  1862,  bad  not  been  made,  and  as  if  the  as- 
signees came  now  to  enforce  their  claim  to  receive  the 
one-sixth  of  an  estate,  leaving  the  executor  of  the  other 
estate  to  prove  for  the  debt. 


My  opinion  is,  that  if  the  assignees  of  Walter  S.  Bous- 
field are  bound  by  the  agreement  to  compromise,  the 
clause  in  it  concludes  the  question,  and  that,  as  between 
the  parties  to  the  agreement  and  those  who  claim  under 
them,  it  must  be  held  to  be  agreed,  that  the  debt  due 
from  Walter  S.  Bousfield  to  William  KnotCs  executor 
forms  part  of  the  residuary  estate  of  Elizabeth  R. 
Bousfield,  and  that  it  must  be  dealt  with  exactly  as  if 
the  debt  were  due  to  her,  instead  of  having  been  origi- 
nally 
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nally  due  to  her  father,  subject  always  to  this : — that 
if  Walter  S.  Bousfieldj  or  any  one  claiming  under  him, 
can  shew  that  he  never  owed  the  debt,  or  that  the  re- 
covery thereof  is  barred  by  the  Statute  of  Limitations,  Boubpibld, 
then  that  he  is  to  have  his  share  of  the  residue  without, 
accounting  for  or  paying  the  debt  supposed  to  be  due 
or  to  be  recoverable  from  him. 

The  Petitioners,  the  assignees,  are  undoubtedly  pre- 
judiced by  the  order  of  March,  1862,  but  my  opinion 
is,  that  no  reservation  of  right,  in  that  order,  would  have 
advanced  their  case  or  conferred  apy  advantage  on  them, 
and  that,  assuming,  as  I  do,  for  the  purpose  of  con- 
sidering this  question  on  the  petition  of  rehearing,  that 
that  order  had  not  been  made,  they  would  still  remain 
just  as  they  are.  Nothing  short  of  an  alteration  or  an- 
nihilation of  the  agreement  will  do  them  any  good. 

My  opinion  is,  that,  if  the  agreement  is  confirmed,  it 
excludes  the  assignees  (assuming  that  they  have  no 
defence  such  as  I  have  already  intimated)  from  dis- 
puting the  right  of  the  other  residuary  legatees  of  Mrs. 
Bousfield^s  estate  to  insist  that  the  one-sixth  paid  to 
Walter  8.  Bousfield,  or  his  assignees,  shall  be  the 
balance  only,  after  deducting  the  1,400/.,  or,  in  other 
words,  after  the  1,400/.  has  been  brought  into  hotchpot 
as  a  part  of  her  estate. 

The  real  question,  therefore,  which  I  have  to  consider 
is  this : — whether,  at  the  instance  of  the  assignees  of 
Walter  S.  Bousfieldy  I  can  now  vary  the  agreement  or 
refuse  to  carry  it  into  execution;  assuming,  of  course, 
as  for  this  purpose  I  am  bound  to  do,  that  the  order  of 
8th  of  March,  )  862,  had  never  been  made.  The  ques- 
tion I  have  to  consider,  in  this  view,  is,  whether  I  ought 
now  to  make  an  order  confirming  the  assent,  and  I  am 

of 
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1862.  o^  opinion  that  I  ought  to  confirm  the  assent  Any 
variation  in  it  is,  of  course,  out  of  the  question.  The 
matter  referred  to  Chambers  is,  whether  that  proposed 
BoutpiiLD.  compromise  is  beneficial  to  persons  under  disability. 
.1  have  no  power  to  compel  any  person  to  substitute  a 
dififerent  agreement  for  this;  my  power  is  limited  to 
this : — I  am  to  affirm  or  disaffirm  the  agreement  pro- 
posed. Are  the  assignees  entitled  to  call  on  me  to  dis- 
affirm it?  I  am  of  opinion  that  they  are  not  The 
agreement  was  entered  into  by  Walter  S.  Bomsfield,  on 
or  before  the  28th  of  May,  1861,  two  months  before  he 
became  bankrupt 

How  would  it  stand  if  he  had  never  become  bankrupt  ? 
So  far  as  he  is  concerned,  he  is  bound  by  his  agreement, 
and  when  sanctioned  by  the  Court  on  behalf  of  the 
infants,  it  became  binding  on  him,  he  has  not  the  power 
of  retiring  from  it  (a),  and  if  necessary,  it  might,  as  in 
the  case  of  any  other  agreement,  be  specifically  enforced 
by  suit,  if  a  suit  were  necessary  for  that  purpose.  The 
case,  in  my  opinion,  is  not,  as  argued  by  Mr.  Hobhouse, 
that  there  was  no  agreement  binding  any  one  till  the 
order  of  March,  1862,  was  made.  As  soon  as  the 
Court  has  found  that  the  agreement  is  beneficial  to  the 
infants,  those  infants  are  bound  by  it,  not  having  been 
bound  before ;  but,  as  regards  the  persons  who  were  stA 
juris,  they  are  not  otherwise  affected  by  the  order,  than 
that,  as  it  binds  parties  to  the  contract  entered  into  by 
those  who  could  not  otherwise  be  bound,  it  completes 
the  engagement  entered  into  by  them.  The  fiincUon  of 
the  order  of  March,  1862,  is  to  bind  the  persons  under 
disability  and  to  make  them  parties  to  a  concluded 
agreement,  which,  as  between  adult  parties,  was  binding 
on  them  already,  provided  the  Court  bound  the  infants. 

This 
(«)  Cook  V.  Fryer,  I  Hare,  498. 
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This  Court  would  not  allow  them  afterwards  to  reject       1862. 

the  matter  and  repent  of  the  contract  they  had  entered 

into.     It  is  as  if  A.  entered  into  a  contract  with  B.,  to 

deal  with  certain  pieces  of  land,  by  way  of  sale  and  ex-    BouiPiBLu. 

change,   provided   C,  without  whose  concurrence  the 

arrangement  could  not  be  effected,  would  consent.     If 

C.  consent,  the  contract  between  A.  and  B,  is  binding, 

and  may  be  enforced  by  decree  of  this  Court.    This  is 

the  view  I  take  of  all  these  agreements  for  compromise  of 

questions  in  a  suit,  or  for  the  purchase  of  land  to  be  paid 

for  by  money  in  Court,  and  for  which  the  assent  of  the 

Court  is  to  be  obtained.    Assuming  that  the  terms  are 

clear,  and  that  the  agreement  is  entered  into  by  the 

adults  in  such  a  way  as  to  bind  them,  if  the  Court  should 

bind  the  infants,  the  adults  cannot  afterwards  say,  we 

will  withdraw  from  the  agreement,  which  is  not  concluded 

until  the  infants  are  bound. 

The  question  then  before  me  is,  how  does  this  affect 
the  assignees  ?  The  bankrupt  entered  into  the  agree* 
ment  two  months  prior  to  his  bankruptcy ;  my  opinion 
is,  that  his  assignees  stand  exactly  in  his  shoes,  are 
bound  by  his  acts  done  bond  fide  prior  to  his  bank- 
ruptcy, and  that  they  cannot  now  dispute  the  agreement, 
or  resist  its  confirmation,  any  more  than  he  could  have 
done. 

It  was  open  to  him,  at  any  time  before  he  became 
bankrupt,  it  is  open  to  his  assignees  now,  to  apply  to 
this  Court  to  annul  the  agreement,  so  far  as  he  is  con- 
cerned, but  such  an  application  must  be  made  on  grounds 
alleged  and  proved,  and  such  as,  in  any  other  case, 
would  be  sufficient  to  induce  this  Court  to  annul  a  con- 
tract, such  as  mistake,  fraud,  surprise  and  the  like. 
When  I  say  that  such  a  case  is  still  open  to  the  assignees, 
I  must,  to  some  extent,  qualify  the  expression  even  of 

that 
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1862.  that  opinion.  It  was  open  to  them,  at  any  time  before 
the  agreement  was  finally  confirmed,  and  the  infants 
bound  by  it.  It  was  at  any  time  open  to  them,  under  the 
BouiFiELD.  reservation  of  rights  in  the  order  of  March,  1862,  but  I 
am  of  opinion  that  they  ought,  if  they  had  any  such  case, 
to  have  adduced  it  on  the  present  petition  of  rehearing 
of  that  order.  These  observations,  however,  are  subject 
to  this  qualification :  that  if  the  ground  for  resisting  the 
execution  of  the  agreement  had  been  only  discovered 
subsequent  to  the  final  order  of  confirmation,  then  the 
Court  would  allow  the  matter  to  be  reopened ;  but,  as 
far  as  I  understand  this  case,  nothing  of  the  sort  exists 
here.  The  case  of  the  assignees  is  this : — the  facts  are  not 
in  reality  such,  as,  by  the  agreement,  Walter  S.  Bous- 
field  had  agreed  that  they  should  be  treated  as  being,  as 
regards  him.  This  was  a  matter  of  little  importance,  if 
he  bad  not  become  bankrupt;  but  when  he  did,  it 
became  of  great  importance  to  his  creditors.  There- 
fore, the  assignees  are  entitled  to  have  the  matter  ad- 
judicated upon  by  the  Court  on  the  real  fects  of  the 
case,  and  not  on  the  facts  as  it  was  agreed  between  the 
parties  to  the  compromise  that  they  should  be  treated  as 
being.  I  am  of  opinion  that  I  cannot,  with  propriety, 
adopt  that  view  of  the  case,  and  accordingly,  I  shall,  on 
the  special  case,  express  my  opinion,  that  upon  the  facts, 
as  appearing  on  the  agreement  of  compromise,  the 
assignees  are  compellable  to  set  off  the  debt  against 
the  legacy,  subject  to  the  defences  reserved  in  the  22nd 
clause,  and  that  the  petition  of  rehearing  must  be  dis- 
missed. 

There  was  one  point  suggested  by  Mr.  Uobhouse,  re- 
specting which  I  have  said  nothing  hitherto,  and  which, 
in  truth,  in  my  opinion,  does  not  properly  arise.  He 
suggested,  that  if  the  fact  be  taken  to  be  as  stated 
in  the  22ud  paragraph  of  the  agreement,  viz.,  that  the 

debt 
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debt  is  part  of  the  estate  of  Mrs.  Bousfield^  then  that  it       1862. 
is  bound  by  the  Statute  of  Limitations.     It  is  to  be  so 
treated,  no  doubt,  under  the  agreement  as  between  the  H 

parties  to  it,  and  those  claiming  under  them,  but  it  is  S<'"»"«^">' 
obvious  that  this  clause  will  not  give  her  executor  the 
right  to  sue  Walter  8.  Bousfield  at  law,  and  when  that 
action  is  brought,  it  is  pretty  evident  and,  indeed  is  so 
understood,  if  not  expressly  stated,  by  the  terms  of  the 
agreement  itself,  that  it  will  have  to  be  instituted  in  the 
name  of  the  executor  of  Mx.KnoiU  But  this  does  not, 
in  my  opinion,  in  any  respect  affect  the  question  before 
stated,  viz.,  that  Walter  S,  Bousfield  has  agreed,  that  as 
regards  his  rights,  the  debt  shall  be  treated  as  due  to  his 
mother's  estate,  and  upon  that  state  of  things  the  right 
of  set  off  arises. 

It  may  be  a  very  unwise  agreement  for  him  to  have 
entered  into,  he  might,  perhaps,  in  addition,  have  agreed 
•to  pay  1,400Z.  amongst  the  residuary  legatees,  which  he 
was  in  no  respect  bound  to  pay,  but  still  if  he  entered 
into  the  agreement  with  his  eyes  open,  he  is  bound  until 
his  bankruptcy,  and  after  it  his  assignees  are  bound  by 
the  engagement  he  had  entered  into,  and  they  cannot 
now  escape  from  the  legal  consequences  which  follow 
from  iU    This  is  not,  in  my  opinion,  a  case  for  costs. 

I  shall  express  my  opinion  on  the  special  case  as  I 
have  stated,  and  simply  dismiss  the  petition  of  rehearing. 

Note. — On  appeal,  the  Lords  Justices  were  of  opinion  that,  inde- 
pendently of  the  agreement  for  a  coropromisey  the  right  of  set-off  still 
existed.    4th  June,  1863. 
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FRYER  V.  WARD. 

Nov.  22,  24. 

A  testator  an-   fllHE  testator,  a  tobacco  manufacturer  at  SndthfieJd 
cxwutow,  b  Bar$i  wag  asBisted  in  bia  business  by  his  nephew 

case  his  ne-       Christopher  Fryer,  and  a  clerk  John  Henry  CouUmau. 

phew  and  clerk 

*'  should  elect 

to  <»rry  on  his      Thg  testator  by  his  will  gave  his  real  and  personal 

permit  them  to  estate  to  trustees.  Ward  and  Fryer,  and  his  wife,  upon 

do  so  without    ^^yg^  ^  ggii  j^jjj  convert,  and  hold  the  produce  on  cer- 

any  payment  ^  ^ 

for  good-will;"  tain  trusts. 

the  value  of  the 

stock  was  to  be 

ascertained  by       By  a  codicil  dated  the  19th  of  November,  1861,  the 

and  to  be  pay-  testator,  after  reciting  that  by  bis  will  he  had  made 

able  by  instal-   ^^  provision  for  the  carrying  on   or  disposal  of  his 

ments  within  ^  j   ty  r 

ten  years.         business  at  Smithfield,  or  in  the  "building  and  com- 

^^^^md  '**"  plating  certain  premises  recently  taken  by  him  in  St 

right  on  the      John  Street,  West  Smithfield  for  the  purposes  of  his 

cj^k^u^>e-    ^^'^  business,  authorized  and  empowered  his  trustees 

cific  legatees,     Ward  and  Fryer,  and  his  wife,  "  to  postpone  the  sale 

discretion  on     ^^  disposition  of  all  or  any  part  of  his  real  and  personal 

Ae  executors,   estate,  for  80  long  a  time  as  they  or  he  should  think  fit, 

Butthenghts       .  ^  ^ 

of  the  creditors  with  full  power  to  let  the  same  or  any  part  thereof,  for 

mount^was    ^^^  ^^^  ^^  terms,  and  upon  such  conditions,  as  they 

held,  that  if      or  he  should  think  proper,  and  for  that  purpose,  to  deal 

the  business  °   ^"^  dispose  of  all  the  stock  in  trade  of  his  said  business, 

were  necessaiy  as  they  might  think  best,  without  being,  in  any  way, 

ment  of  the      responsible  for  any  liability  or  loss  occasioned  thereby." 
debts,  the  ne- 
phew and  clerk 
must  at  once         And  he  expressly  authorized  them,  him  or  her,  in 

Sent  for*Siek    ^^*®  ^'®  nephew  Christopher  Fryer  and  his  clerk  John 

payment  Henry  CouUman,  who  the  testator  stated  had  been  both 

assisting  him  for  some  years,  should  elect  to  carry  on 

his 
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his  business f  to  permit  them  to  do  so,  without  any  pay"  1862. 
ment  for  good^wiUj  upon  giving  to  bis  tnisteea  or 
trustee  their  joint  and  sereral  bond  for  the  amonnty  in 
value,  of  his  stock  in  trade,  or  such  part  thereof,  and  of 
other  his  personal  estate,  as  they  might  require  for  the 
carrying  on  the  business  on  their  own  account,  such 
amount  to  be  ascertained  by  arbitration,  in  the  usual 
way,  and  such  bond  to  be  for  the  payment  of  the  money 
by  equal  half-yearly  instalments,  extending  over  a 
period  of  not  exceeding  ten  years,  bearing  interest  at 
the  rate  of  5/.  per  cent,  per  annum,  the  first  half-yearly 
instalment  not  to  become  due,  however,  until  the  ex- 
piration of  eighteen  mouths  after  his  decease*. 

The  testator  died  on  the  20th  of  November,  1861. 

On  the  15tb  of  January,  1862,  Messrs.  Fryer  and 
Coultman  elected  to  carry  on  the  business  on  their  own 
account,  in  accordance  with  the  provisions  of  the 
codicil. 

The  liabilities  of  the  testator  were  very  large.,  and  the 
executors,  not  having  sufficient  assets  in  hand^  hesitated 
in  parting  with  the  good-will  without  payment. 

Accounts  and  inquiries  having  been  directed  by  the 
decree,  the  Plaioti&  took  out  a  summons,  requiring 
Messrs.  Fryer  and  Coultman  to  elect  to  take  the 
business  on  the  terms  of  paying  so  much  as  was 
required  for  discharging  the  testator's  debts  and 
liabilities  and  the  costs  of  suit,  and  to  give  their  bond 
for  the  rest;  or,  in  default,  that  the  business  and  good- 
will, &c.  might  be  sold. 

Mr.  Selwyn  and  Mr.  C  C.  Barber,  for  the  Plaintiffs, 
argued,  that  the  power  to  purchase  the  business  was 

permissive. 
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permissivei  and  not  compulsory;  and  that  the  good-will, 
which  was  of  great  value,  could  not  be  parted  with  by 
the  executors  until  the  debts  had  been  provided  for. 

Mr.  Osborne,  for  the  trustees  and  executors. 

Mr.  Baggallay  and  Mr.  Hardy,  for  Messrs.  Fryer 
and  CouUman,  argued,  that  the  codicil  conferred  a 
benefit  on  them,  of  which  (subject  to  the  paramount 
rights  of  creditors)  they  could  not  be  deprived.  That  in 
case  of  disagreement  as  to  the  proper  price  to  be  paid, 
the  amount  must  be  settled  either  by  arbitration  or  by 
the  Court.  That  by  the  exercise  of  their  option,  they 
were  owners  of  the  business,  and  entitled  to  any  com- 
pensation payable  in  respect  of  it. 

Charlton  v.  Douglas  (a),  and  Blake  v.  Shaw  (&),  were 
cited. 


The  Master  of  the  Rolls. 

Nov.  24,  The  real  question  in  this  case  arises  on  the  con- 
struction of  the  codicil;  and  apart  from  any  question  as 
to  the  debts,  there  appears  to  me  to  be  no  difficulty  in 
the  case,  and  assuming  that  the  codicil  gives  to  Mr. 
Coultman  and  Mr.  Fryer  a  power  to  elect  to  take  the 
business,  if  they  think  fit  to  carry  it  on,  then  I  •  am 
of  opinion,  that  it  is  not  in  the  power  of  the  exe- 
cutors to  withhold  their  consent,  and  that  the  fact  of 
their  not  having  entered  into  any  agreement  for  that 
purpose,  does  not  vary,  in  any  respect,  the  rights  of  the 
parties. 

The  only  question  is,  whether  there  is  a  specific  gifl  to 

them, 
(a)  John,  174.  (6)  John,  732. 
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them^  if  they  shall  think  fit  to  accept  it,  or  a  mere  1862. 
power  given  to  the  executors  to  sell  the  business  to 
them,  if  they  think  fit  so  to  do.  If  the  personal  estate  is 
sufficient  to  pay  all  the  testator's  creditors,  and  \f  Fryer 
and  Coultman  have  a  right  to  take  the  business  at  a 
sum  to  be  agreed  upon  between  them  and  the  executors, 
I  am  of  opinion  that  the  executors  cannot  prevent  their 
obtaining  that  benefit,  by  saying ''We  will  not  assent  to 
any  sale  at  all."  In  such  a  case,  it  is  true,  you  cannot 
have  an  arbitrator  appointed,  as  required  by  the  will,  if 
one  party  refuse  to  appoint  any  arbitrator.  But  the  only 
effect  of  that  will  be,  that  the  price  must  be  fixed  by  the 
Court  Messrs.  Coultman  and  Fryer  have  a  right  to 
carry  on  the  business  as  soon  as  they  have  exercised  their 
election  :  the  business  becomes  theirs  from  that  time, 
and  the  executors,  after  that  time,  have  no  other  function 
or  duty  to  perform,  except  to  ascertain  the  proper  sura 
to  be  paid  for  the  stock  in  trjde.  If  they  cannot  agree 
upon  the  price,  or  upon  the  appointment  of  an  arbi- 
trator, then  the  amount  must  be  fixed  by  the  Court. 

Is  the  case  varied  by  there  being  a  great  number 
of  the  testator's  debts  unsecured,  for  the  payment  of 
which  it  may  possibly  be  necessary  to  resort  to  all  the 
testator's  property?  That  appears  to  me  also  to  be 
very  easily  and  simply  answered.  The  debts,  no  doubt, 
take  priority  over  specific  legacies,  and  the  executors 
must  determine,  whether  the  amount  of  the  debts  is  such 
as  to  require  the  sale  of  the  specific  legacy.  But  the 
specific  legatees  may  say,  "  We  will  take  the  specific 
legacy  and  will  secure  the  payment  of  all  the  debts  not 
covered  by  the  estate  not  specifically  bequeathed." 
Upon  making,  for  that  purpose,  such  a  provision  as  the  * 
Court  approved  of,  the  specific  legatees  would  be  allowed 
to  take  their  specific  legacy,  with  all  the  benefit  sarising 
from  it,  from  the  date  of  the  death  of  the  testator. 

VOL.  XXXI — IV.  R  R  I  now 
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-1862.  '  ^^^  come  to  consider  whether  Messrs.  Fryer  and 

Coultman  have  a  right  to  take  this  business  or  not,  or 
whether  the  executors  have  a  right  to  prevent  them. 
I  find  the  testator  gives  the  executors  full  power  to 
let  the  property  or  any  part  thereof,  upon  such  terms 
as  they  may  think  best,  and  a  power  to  deal  with  it 
exactly  as  if  it  were  their  own.  And  he  expressly 
authorized  them,  in  case  Fryer  and  Coultman  ''  should 
elect  to  carry  on  his  business,  to  permit  them  to  do  so 
without  any  payment  for  good-will." 

Then  was  this  merely  a  bare  authority  given  to  the 
trustees,  or  did  the  testator  thereby  intend  to  confer  a 
benefit  upon  his  nephew  and  clerk  ?  I  am  of  opinion 
it  was  intended  to  confer  a  benefit  upon  his  nephew  and 
clerk.  He  authorized  them,  in  case  the  nephew  and 
the  clerk  should  elect  to  carry  on  the  business,  that  is 
if  they  wished  to  do  so,  to  let  the  business  to  them ;  but 
it  was  not  at  all  necessary  to  express  this,  they  had  the 
power  already  as  executors;  it  was  pure  surplusage  if 
he  did  not  intend  to  confer  a  benefit  upon  them.  But 
he  did,  in  that  case,  intend  to  confer  a  benefit  upon 
them,  and  accordingly  he  adds  '*  without  any  payment 
for  good-will." 

I  think  there  is  a  power  and  authority  given  to  the 
nephew  and  the  clerk  to  elect  if  they  shall  think  fit  to 
take  the  business,  that  is  to  say,  he  gives  them  a  right 
of  pre-emption,  as  it  were,  of  the  business,  and  directs 
that  the  executors  shall  have  no  authority  to  sell  it 
to  any  other  person,  if  the  nephew  and  the  clerk  think 
fit  or  choose  to  take  it  themselves.  I  am  bound  to 
*  admit  that  the  case  is  not  free  from  doubt,  but  my 
opinion  is,  that  the  testator  intended  to  confer,  and  that 
the  words  do  confer,  a  benefit  upon  the  nephew  and  clerk, 
and  give  them  a  right  of  pre-emption  of  the  business, 

which 


The  business  was  carried  on  partly  on  the  leasehold 
and  partly  on  the  freehold  property  belonging  to  the 
testator,  and  the  city  of  London  on  the  12th  of  May^ 
1862,  gave  notice  to  take  the  freehold  under  compulsory 
powers  possessed  by  them.  A  question  arose  as  to  the 
rights  of  the  parties  to  the  compensation  payable,  but 
which  was  not  finally  determined. 


R  r2 
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which  the  executors  could  not  resist.  If  that  be  so,  1862. 
they  are  entitled  to  the  profits  of  the  business  from  the 
period  they  elected  to  take  it,  paying  the  value,  which 
must  be  ascertained,  and  interest  upon  it  from  the  Ward. 
time  they  take  the  profits.  But  they  are  not  of  course 
entitled  to  have  ten  years  for  payment,  because  a  new 
element  enters  into  the  con»ideratioD,  which  is,  the 
rights  of  the  creditors,  which  prevent  that  direction 
of  the  will  being  carried  into  effect,  and  makes  it  an 
essential  condition  to  be  imposed  on  the  specific  legatees, 
to  provide  for  the  paramount  rights  of  the  creditors,  who 
have  nothing  to  do  with  this  question,  which  is  one 
between  the  executors  and  the  specific  legatees. 

The  business  was,  in  my  opinion,  theirs,  as  soon  as 
they  declared  their  election ;  they  are  entitled  to  all  the 
benefit  which  arises  from  it  from  the  time  they  exercised 
their  option,  upon  satisfactorily  providing  for  the  debts 
and  paying  the  purchase  money,  which  must  be  ascer- 
tained, with  interest  at  52.  per  cent,  per  annum.  All  the 
other  consequences  follow  in  exactly  the  same  manner 
as  if  the  transaction  had  been  carried  into  effect  on  the 
15th  of  January, 
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Nov.U. 

The  word 
'  issue' 


MARSHALL  t;  BAKER. 


<nrd         T\^  &  ^^^^  of  settlement  executed  on  the  marriage  of 
deed"«>n""      "^     Mr.  Baker  with  Miss  Cox,  in    1822,  a  sum  of 

8trued"chil.    7  600/.  £4  per  Cents,  was  settled  on    Mr.  Baker  (or 

dren,    m  ^ 

regard  to  per-   life,  and  afterwards  on  his  wife  for  life,  and  after  the 

Bonaltj.  death  of  the  survivor,  upon  trust  for  all  and  every  the 

child  or  children  of  the  said  Samuel  Baker  on  the  body 
of  the  said  Anna  Cox  his  intended  wife  to  be  begotten, 
to  be  equally  divided  amongst  them  (if  more  than  one), 
share  and  share  alike  ;  ''  the  share  or  shares  of  such  of 
the  said  children,  as  shall  be  a  son  or  sons,  to  be  con- 
sidered as  a  vested  and  transmissible  interest  at  his  or 
their  respective  age  or  ages  of  twenty-one  years,  or 
dying  under  that  age  leaving  lawful  issue  of  his  or 
their  body  or  bodies  lawfully  begotten,  living  at  his 
or  their  death  or  respective  deaths,  and  of  such  of 
them  as  shall  be  a  daughter  or  daughters,  at  her  or 
their  like  age  or  ages,  or  day  or  days  of  marriage,  re- 
spectively, which  shall  first  happen." 

''And  in  case  any  of  such  children  shall  happen  to  die 
before  his,  her  or  their  share  or  shares  of  the  said  prin- 
cipal sum  of  7,500/.  £4  per  Cent.  Bank  Annuities  shall 
become  vested,  as  aforesaid,  and  as  oflen  as  any  such 
death  shall  happen,  then,  as  to  the  share  or  shares  of 
such  child  or  children,  respectively,  who  shall  so  happen 
to  die  as  aforesaid,  upon  trust  for  the  survivors  of  them 
in  equal  proportions,  share  and  share  alike,  and  to 
become  a  vested  and  transmissible  interest,  and  to  be 
paid,  assigned  or  transferred  to  him,  her  or  them,  re- 
spectively, when  and  as  his,  her  or  their  original  share 

or 
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or  shares   is   or  are   hereby  declared  .to  vest,  wrth  a        1862. 
clause  of  accruer." 

**  And  in  case  all  such  children  except  one  shall  die 
before  their  said  portions  or  shares  of  the  said  7,500/. 
£4  per  Cent.  Bank  Annuities  shall  become  vested,  as 
aforesaid,  or  in  case  there  shall  be  only  one  such  child, 
upon  trust,  as  to  the  whole  of  the  said  7,500/.  £4  per 
Cent.  Bank  Annuities,  and  all  dividends,  interest, 
savings  and  increase  thereof,  for  such  one  surviving  or 
only  child,  and  to  become  a  vested  and  transmissible 
interest  in  such  child,  if  a  son,  at  the  age  of  twenty-one 
years,  or  dying  under  that  age  leaving  issue  of  his  body 
lawfully  begotten,  living  at  the  time  of  his  death,  and  if 
a  daughter,  at  her  like  age  or  day  of  marriage  which 
shall  first  happen." 

But  in  case  there  should  not  be  any  such  child  or 
children  of  the  said  intended  marriage,  or  being  such, 
in  case  they  should  all  happen  to  die  before  any  of  their 
said  portions  or  shares  should  become  vested,  as  aforesaid, 
then,  from  and  after  the  decease  of  the  survivor  of  them 
the  said  Samuel  Baker  and  Anna  Cox,  upon  trust,  as  to 
one-half  of  the  said  sum  of  7,500/.  as  Miss  Cox  should 
appoint,  and  in  default  to  the  persons  entitled  to  her 
personal  estate  under  the  statute  of  distributions  as  if 
she  had  never  been  married.  The  other  moiety  was 
limited  to  her  husband  and  his  next  of  kin. 

The  deed  contained  powers  of  maintenance  and  ad- 
vancement, but  merely  in  favor  "of  any  child  or  children 
of  the  said  intended  marriage." 

Mr.  Baker  thereby  covenanted  with  the  trustees  to 
settle  any  moneys  and  effects  (exceeding  the  value  of 
100/.)  to  which  Miss  Cox  should,  during  this  coverture, 

become 
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186S.  become  entitled^  ''upon  trust  for  the  sole  and  separate 
use  of  the  said  Anna  Cox,  for  and  during  the  term  of 
her  natural  life,  and  from  and  after  her  decease,  for  all 
and  every  the  issue  of  the  said  intended  marriage,  upon 
the  same  or  the  like  trusts,  and  subject  to  the  several 
powers  and  provisoes  as  are  hereinbefore  expressed  and 
declared  of  and  concerning  the  said  sum  of  7,500/.  £4 
per  Cent.  Bank  Annuities.  But  in  case  there  shall  be 
no  child  or  children  of  the  said  intended  marriage,  or 
no  child  who,  being  a  son,  shall  attain  the  age  of 
twenty-one  years,  or  dying  under  that  age  shall  leave 
lawful  issue  of  his  body  living  at  the  time  of  his  death, 
or,  being  a  daughter,  who  shall  attain  that  age  or  be 
married,  then  upun  the  same  or  the  like  trusts  as  are 
hereinbefore  declared  and  expressed  of  and  concerning 
the  moiety  or  half  part  of  the  said  sum  of  7,500/.  £4 
per  Cent.  Bank  Annuities  hereinbefore  directed  and 
declared  to  be  at  the  absolute  disposal  of  the  said 
Anna  Cox. 

Mrs.  Baher  died  in  1862.  There  were  issue  of  the 
marriage  two  sons,  John  and  Senry,  both  of  whom  had 
attained  twenty-one;  John  had  three  children  and  Henry 
three,  all  of  whom  were  infants. 

Mrs.  Baker  had,  during  the  coverture,  become  en- 
titled to  considerable  sums  of  money,  and  this  bill 
prayed  a  declaration  of  the  rights  of  the  parties  thereto, 
under  the  covenant  to  settle  after-acquired  property. 

Mr.  Wichens,  for  the  Plaintiffs,  the  trustees,  stated, 
that  the  only  question  was>  whether  the  word  *Ussue"  in  a 
deed  could  be  construed  "  children." 

Mr.  J.  Pearson,  for  the  two  sons  of  the  marriage. 
The  sons  alone  take,  for  the  word  *^ issue"  in  this  cove- 
nant 
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nant  means  "children."  If  it  were  the  case  of  a  will,  ,  ^ 
instead  of  a  deed,  there  could  be  no  doubt  that  such 
would  be  the  construction ;  then  if  that  be  the  plain 
intention,  what  reason  can  there  be  why  the  same  con- 
struction should  not  prevail  here.  Under  the  limita- 
tions of  the  7,500/.,  the  issue  of  children  dying  under 
twenty-one  would  take,  and  by  the  first  clause  the  chil- 
dren take  vested  interests  at  twenty-one,  or  dying  under 
that  age  leaving  lawful  issue.  By  the  covenant  the  issue 
are  to  take  *'  upon  the  same  or  the  like  trusts,"  and  there- 
fore those  former  trusts  are  to  be  repeated  in  the 
covenant.  By  the  covenant  the  issue  are  to  take  '*  sub- 
ject to  the  several  powers  and  provisoes  "  thereinbefore 
expressed,  which  would  include  the  powers  of  main- 
tenance and  advancement,  which  are  restricted  to 
children  only,  and  would  exclude  grandchildren,  who 
would,  much  more  probably,  be  infants.  The  covenant 
does  not  state  at  what  time  the  issue  are  to  be  ascer- 
tained, and  the  limitations  might  be  too  remote  if  not 
restricted  to  children.  Again,  the  gift  over  in  the  cove- 
nant is,  if  there  should  be  no  child,  or  no  child  who, 
being  a  son,  should  attain  twenty-one,  or  dying  under 
that  age  should  leave  lawful  issue;  this  limits  the  "  issue*' 
to  "  children."  It  is  not  reasonable  that  children  and 
grandchildren  should  take  concurrently  per  capita. 

Mr.  Osborne  Morgan  for  the  grandchildren.  No  case 
can  be  cited  in  which  the  word  "  issue  "  has  been  con- 
strued ^'children"  in  a  deed.  In  deeds,  technical  words 
always  receive  their  strict  technical  meaning,  though  the 
rule  of  construction  in  regard  to  wills  and  executory  in- 
struments is  different.  The  word  *'  issue  "  includes  de- 
scendants of  every  degree,  and  where  the  gift  is  distinct 
it  cannot  be  cut  down  except  by  words  equally  clear. 
The  grandchildren  being  included  in  the  limitation  to 

the 


CASES  IN  CHANCERY. 

the  ''  issue/'  such  of  them  as  were  living  at  the  death 
oF  the  tenant  for  life  take  in  joint  tenancy  with  their 
parents.  The  construction  avoids  all  question  as  to 
remoteness,  and  renders  the  whole  consistent. 

The  Master  of  the  Rolls. 

I  cannot  concur  with  the  argument  of  Mr.  Osborne 
Morgan^  that  there  would  be  no  inconsistency  if  I 
adopted  his  view.  If  I  agreed  with  his  contention, 
and  held  that,  under  the  limitation  to  the  issue  in  the 
covenant,  the  grandchildren  would  take  the  after-ac- 
quired property  concurrently  with  their  parents,  then,  as 
the  issue  under  the  covenant  are  to  take  in  the  same 
manner  and  on  the  like  trusts  as  the  issue  under  the 
limitations,  I  must  also  hold  that  the  7,500/.  is  divisible 
between  the  children  and  grandchildren,  which  is  clearly 
inconsistent  with  the  terms  of  the  deed. 

By  the  covenant,  the  after-acquired  property  is  to  be 
in  trust  for  the  issue  of  the  marriage,  upon  the  same 
trusts  as  those  declared  concerning  the  7,500/. ;  referring 
to  those  trusts,  I  find  that  the  children  of  the  marriage 
take  vested  and  transmissible  interests  at  twenty-one, 
or  dying  under  that  age  leaving  lawful  issue,  so  that 
grandchildren  could  not  take  a  share  by  direct  limita- 
tion, but  only  through  their  parents;  thus  if  any  child 
had  died  under  twenty-one  leaving  children,  these 
grandcliildren  would  stand  in  his  place.  My  opinion  is 
confirmed  by  the  gift  over  in  the  covenant,  which  is 
similar  to  that  in  the  previous  part  of  the  deed,  and 
shews  that  the  children,  on  attaining  twenty-one,  took 
absolute  indefeasible  interests,  so  that  the  only  way  in 
which  the  grandchildren  could  take  was  through  their 
parents,  in  the  event  of  their  dying  under  twenty-one. 

That 
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That  makes  the  whole  thing  consistent,  for  otherwise 
the  two  children  would  take  one  property  equally 
between  them^  and  the  other  property  concurrently 
with  their  children. 

If  this  had  been  the  case  of  a  will^  I  should  not  have 
entertained  any  doubt,  but  it  is,  I  think,  equally  obvious, 
that  the  meaning  of  this  deed  is, — not  that  all  the  issue 
should  take  concurrently,  but  only  in  the  possible  event 
of  a  child  of  the  marriage  dying  under  twenty-one. 

I  will  make  a  declaration  to  the  effect  that  the  two 
sons  took  absolutely. 


CASSON  V.  ROBERTS. 

Nao,  11. 
rriHIS  was  a  creditors'  suit  against  the  executrix  of  where  there  is 

-*•      John  Lloyd.    The  Plaintiff's  alleged  debt  arose  noconJ~cJ.or 

^  °  no  contract 

in  the  following  manner : —  which  can  be 

enforced,  the 
Oeorge  Casson,  in  the  year  1866,  contracted  by  parol  purchaser  is 

with  John  Lloyd,  since  deceased,  for  the  purchase  of  return  of  bis 

certain  freehold  estates  in  the  parish  of  Maentwroq.  in  ^^P<m»^-  Thus, 

t  t*   -mw    '         ,        .  t      1  1  II      where  one  con- 

the  county  of  Merioneth,  with  the  mmerals  under  the  tracted  by  parol 

same,  for  14,680/.  1 1*.  bd.  ?h Jj Tl^d. 

and  paid  a  de- 
The  estate  was  mortgaged  to  Ann  and  Thomas  Whit-  afterwards  de- 

jieldf  to  secure  the  repayment  of  7,000/.  and  interest,      dine^  ^  com- 
•^  ^  ^  plete,  itwas 

held  that  bis 

G.  Caason  advanced  to  John  Lloyd  a  sum  of  430/.  in  "«**'  ^?V^ 

^  turn  of  the  de- 

tWO  posit  consti- 
tuted a  suffi- 
cient debt  to  support  a  creditors'  suit  against  the  representative  of  the  vendor. 
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1862.  ^^^  payments,  the  one  on  the  3rd  of  May ^  and  the  other 
on  the  15th  of  July j  MbQy  and  he  acknowledged  the 
receiptor  them  as  being  in  part  payment  of  680/.  XU.bd.^ 
the  deposit  which  was  to  have  been  received  in  part  pay- 
ment of  the  purchase-money  of  the  estate. 

John  Lhyd  died  on  the  4th  of  October ^  1856,  having 
by  his  will  appointed  Phabe  Roberts  his  executrix. 

On  the  8th  of  February,  I860,  the  Plaintiff  George 
Cassatif  when  applied  to,  said  he  did  not  consider 
himself  called  upon  to  complete  the  purchase,  and  he 
had  now  no  wish  to  do  so. 

The  estates  were  afterwards  sold  by  the  mortgagees 
in  a  suit  of  Whitfield  v.  Roberts. 

Casson  instituted  this  creditors'  suit  against  Phahe 
Roberts,  the  executrix  of  John  Lloyd,  for  the  usual 
administration  of  his  estate. 

Phcsbe  Roberts,  by  her  answer,  said  that  the  testator 
was  able  and  willing  to  complete  the  purchase,  and  that 
she  had  been  willing  so  to  do,  but  that  it  had  been 
repudiated  by  O.  Casson.  She  insisted  that  the  430/. 
had  been  paid  by  way  of  deposit,  and  that  it  had  been 
forfeited  to  the  vendor,  in  consequence  of  the  PlaintifTs 
non-performance  of  the  contract,  and  that  as  the  estates 
bad  been  sold  in  consequence  of  his  non-performance 
of  the  contract,  she,  as  executrix,  could  not  be  called 
on  to  refund  a  deposit,  which,  by  his  omission,  he  had 
forfeited. 

Mr.  Selwyn  and  Mr.  Faber,  for  the  Plaintiffs.  This 
parol  contract  being  void  and  incapable  of  being  en- 
forced, the  purchaser  is  entitled   to  a   return   of  bis 

deposit 


Cabson 
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deposit  paid  on  the  faith  of  its  completion  and  in  part        1862. 
payment  of  the   purchase-money.    The  Plaintiff  had 
not  the  means  of  compelling  the  performance  of  the  V. 

contract,  and   has   been   guilty  of  no  default;  Sugd.      Ro»»«w. 
Vend.  (a). 

Mr.  Hobhonse  and  Mr.  G.  O,  Morgan,  for  the  exe- 
cutrix. The  contract  was  not  void,  though  it  could  not 
be  enforced  by  reason  of  the  statute,  but  this  objection 
was  removed  by  the  vendor's  being  able  and  willing 
to  'complete.  The  vendor  has  always  been  ready  to 
complete ;  the  completion  having  been  prevented  by  the 
default  of  the  Plaintiff,  he  cannot  recover  the  deposit, 
or  maintain  this  suit  as  a  creditor  of  Mr.  Lloyd,  In 
substance  the  purchaser  abandoned  the  contract,  at  the 
price  of  giving  up  the  deposit. 

They  cited  Go$btll  v.  Archer  (ft) ;  Palmer  v.  Temple(c)\ 
Samle  v.  Savile  (rf) ;  Clark  v.  Upton  (e) ;  DarCs  Ven- 
dors (/) ;  Lethbridge  v.  Kirkman  {g) ;  Cfriffith  v. 
Young  (A). 

T/ie  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  a 
decree.  I  cannot  conceive  a  more  inconvenient  pro- 
cess than  that  which  would  be  inflicted  on  this  Court, 
if,  in  a  case  in  which  the  dealings  for  purchase  and  sale 
of  estate  did  not  amount  to  a  valid  contract  on  which 
an  action  or  suit  could  be  maintained,  it  should  be  the 
duty  of  this  Court  to  ascertain,  by  whose  default  it 
came  to  pass  that  such  invalid  contract  had  not  been 

carried 

(a)  Page  32  (13/A  edit.)  (e)  3  Man,  ^  Ry,  89. 

{by  2  Ad,  if  EIL  600.  (/)  Page  620. 

(c)  9  Ad.  4  Ell.  508.  (g)  25  L.  J.  (Q.  B.)  89. 


(d)  1  Peere  Wms.  744.  (h)  12  East,  513 
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1862.  carried  into  effect.  I  have  always  understood  the  law 
to  be^  th^t  when  money  is  paid  as  a  deposit  on  a  pur- 
chase,  it  \s,  prima  facie,  money  to  be  applied  for  the  pur- 
chaser's benefit,  in  the  performance  of  the  contract  and 
in  part  liquidation  of  the  purchase-money.  This  appears 
from  Gosbellv.  Archer  {a\  where,  in  a  case  where  there 
was  no  contract  properly  signed,  it  was  admitted  that 
the  purchaser  was  entitled  to  recover  his  deposit,  though 
not  interest  or  the  expenses  of  the  investigation  of 
the  title.  But  if,  in  that  case,  there  had  been  a  valid 
contract  which  had  gone  off  for  want  of  title,  the  pur- 
chaser would  then  have  been  also  entitled  to  interest  on 
the  deposit  and  to  his  expenses  of  investigating  the 
title,  because  the  failure  of  the  performance  of  the 
contract  would  have  been  created  by  the  default  of  the 
vendor.  As  there  was  no  valid  contract,  the  Court 
held,  that  the  purchaser  could  not  recover  for  a  breach 
of  it,  and  that  he  could  only  recover  the  deposit,  which 
was  his  own  money,  which  he  intended  to  be  applied, 
but  which  could  not  be  applied,  in  part  payment  of  the 
purchase-money. 

It  is,  I  apprehend,  only  where  there  is  a  valid  con- 
tract that  the  Court,  either  in  equity  or  at  law,  enters 
into  the  question  by  whose  default  it  happened  that  the 
contract  was  not  or  could  not  be  executed,  and  where 
there  is  no  contract  the  purchaser  is  entitled  to  get  back 
his  deposit  and  nothing  more. 

I  am  of  opinion,  in  this  case,  that  the  purchaser  is 
entitled  to  a  return  of  the  deposit,  that  this  constitutes 
a  debt,  and  that  there  must  be  a  simple  decree  for  the 
administration  of  the  real  and  personal  estate, 
(a)  2  Adol  4-  EU.  500. 
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VERNON  t;.  EARL  MANVERS.  Nov.  19. 

Dec.  2. 

"DY  settlements,  dated  in  1811,  1832  and  the  14th  of  Trustees  had 

"^     June^  1862,  the  estates  of  Earl  Manvers  in  Not-  J^d^^change, 

iingham,  Lincoln,  &c.,  were  settled.     Under  these  deeds  «n^  ^l>«y  ^«* 

to  lay  out  the 
the  Plaintiffs  (the  trustees)  had  power  of  sale  and  ex-  money  in  the 

change,  with  the  consent  of  the  tenant  for  life.     By  the  P""^^?"  ^^  ^ 
^  '  '^  hereditaments 

first  two  (181 1  and   1832)  it  was  declared  ''that  the  or  in  paying 

trustees  shall,  with  all  convenient  speed,  pay  and  apply  charees  or^in^ 

the  money  to  arise  by  such  sale  or  sale^,  or  to  be  paid  cumbrances 

for  equality  of  exchange,  in  or  towards  satisfaction  and  settled  estates. 

discharge  of  the  principal  sums  of  money  which  shall  ^hjy  sold  part 

,1  m         t  1       ,        *""  received 

then  be  a  charge  upon  or  affect  the  manors  and  other  3,000/.,  which 

hereditaments  hereinbefore  mentioned,  and  lay  out  and  ^^^^  !**?u*^ 

'  •'  over  to  tne 

invest  the  surplus,  if  any,  of  such  money  in  the  purchase  tenant  for  life, 
of  other  hereditaments,  &c."     By  the  third  (1862)  the  in  payment  of 

trustees  were  to  lay  out  the  money  to  arise  from  any  "P«n;e8  in- 

,  .1-  ,.         «         ,..  ,  curredDyhim 

sale,  or  paid  for  equality  of  exchange,  \n  the  purchase  in  enclosures. 

of  other  hereditaments,  or  "  to  apply  any  part  of  such  JfeVied^with^' 

money,  as  aforesaid,  in  or  towards  paying  off  and  dis-  out  having 

charging  any  mortgage  or  other  charge  or  incumbrance  inheritance^ 

which  should  or  might  affect  all  or  any  of  the  heredita-  ^»tl>  <^e  out- 

ments  then  subject  to  the  uses  of  the  said  settlement,  notwithstand- 

instead  of  laying  the  same  out  in  the  purchase  of  lands."  '?« the  provi- 
•^     ®  ^  sions  of  the 

Enclosure 

The  subsequent  facts,  as  certified  by  the  Chief  Clerk,  ^^^^''^^^!'^ 

were  as  follows: — A  sum  of  3,000Z.  was  received  by  plied  with,  that 

the  Plaintiffs  (the  trustees)  in  the  month  of  June,  1862,  p^^^^  ^J  j^. 

as  the  purchase-money  for  certain  pieces  of  land  at  clarc,  that  the 

Snenton,  in  the  county  of  Nottingham,  then  forming  perly  expended 

part  of  the  settled  estates,  and  which  were  sold  by  the  ^^re  a  charge 
'       ^  *  -^  on  the  allot- 

Plaintiffs  under  the  powers  contained  in  the  settlements  menu. 


or 
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1862.  or  some  of  them.  This  sum  was,  on  or  about  the 
16th  of  September^  1852,  transferred  from  the  banking 
account  of  the  trustees  to  the  private  account  of  Earl 
Manvers  (since  deceased)  the  tenant  for  life.  At  the 
time  of  the  transfer,  Charles  Herbert,  late  Earl  Manvers, 
had  paid  or  advanced,  out  of  his  own  moneys,  sums 
amounting  altogether  to  2,192/.  Os,  2J.,  and  had  other- 
wise become  peraonally  liable  for  1092.  I6s.  3d.,  and 
49 U.  Ss.  9d.  (amounting  in  the  whole  to  2,793/.  5s.  2d.), 
for  or  in  respect  of  certain  inclosures,  purchases  and 
exchanges  of  lands,  tenements  and  hereditaments  on 
behalf  of  the  trust  estate;  and  the  sum  of  2,793/.  5s.  2d. 
(part  of  the  3,000/.)  was  applied  by  him  in  repayment 
of  the  above  sums. 

Charles  Herbert,  late  Earl  Manvers,  paid,  for  or  in 
respect  of  the  inclosures  of  allotments  and  awards  of 
land  at  Moorhouse,  in  the  county  of  Nottingham,  and 
at  Newbold,  in  the  county  of  Lincoln,  and  for  or  in 
respect  of  the  fencing  and  draining  of  the  lands  com- 
prised in  the  inclosures  and  awards,  and  making  roads 
to  or  over  the  same,  and  in  making  other  permanent 
improvements  to  the  said  lands,  sums  amounting  in  the 
whole  to  2,793/.  5s.  2d. 

The  Commissioners  had  allotted  to  the  trust  estate 
143  acres  of  the  waste,  in  consideration  of  the  re- 
linquishment of  the  right  of  common  over  adjoining 
property,  and  it  was  a  condition  of  such  allotment,  that 
money  should  be  expended  in  fencing,  draining  and 
road  making. 

Earl  Manvers  died  in  1860,  without  having  taken 
any  steps  to  obtain  a  charge  under  the  Inclosure  Acts 
for  his  outlay.  This  suit  was  instituted  in  1862,  by  the 
trustees  of  the  settlement,   praying  that  it  might  be 

ascertained 
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ascertained  and  declared  whether  the  whole  or  any 
portion  of  the  3,000/.  was  properly  expended  in  pur- 
suance of  the  trusts  and  powers  contained  in  the  settle- 
ment of  1811,  or  of  any  other  powers,  and  that  the  sum 
found  to  have  been  properly  expended  might  be  allowed 
to  the  Plaintiffs.  That  such  portion  of  the  3,000/.  as 
should  be  disallowed  them  might  be  repaid  to  them  by 
the  executors  of  the  late  Earl  Manvers, 

Mr.  Dean  for  the  Plaintiffs,  Mr.  Kenyan  for  the 
residuary  legatee,  and  Mr.  Hobliovse  for  the  executors 
of  the  late  Earl,  argued  that  the  money  laid  out  by  the 
late  Earl  must  be  considered  as  a  re-investment  or 
exchange  by  the  trustees  under  the  power,  and  that  the 
Earl  had  acted  in  the  matter  with  the  concurrence  and 
as  the  agent  of  the  trustees.  Secondly.  That  as  the 
lands  allotted  had  been  brought  into  the  settlement,  the 
moneys  expended  must  be  considered  as  a  charge  upon 
them  in  favor  of  the  estate  of  the  late  Earl  under  the 
Inclosure  Acts. 

Mr.  Surrage  for  the  first  tenant  in  tail.  The  ex- 
change did  not  take  place  under  the  powers  given  to 
the  trustees  by  the  settlement,  it  was  wholly  managed 
by  the  tenant  for  life,  who  put  in  operation  the  Inclosure 
Acts.  Under  these,  he  had  power,  to  the  limited  extent 
of  5/.  per  acre,  to  obtain  a  charge  on  the  inheritance. 
But  such  charge  must  be  by  deed  **  with  the  consent 
of  the  Commissioners,  testified  in  writing  under  their 
bands  and  seals,"  and  the  tenant  for  life  must  covenant 
to  keep  down  the  interest;  8  &  9  Vict.  c.  118,  s.  133. 
By  the  subsequent  Act  (11  &  12  Vict.  c.  99,  s.  8)  the 
money  charged  must  be  paid  to  the  Commissioners  and 
be  applied  by  them.  This  has  not  been  done,  and  as 
the  charge  can  only  be  obtained  with  the  formalities 

prescribed 
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prescribed  by  the  act,  the  3,000/.  remains  part  of  the 
estate,  and  is  subject  to  the  trusts  of  the  settlement. 

Mr.  Kent/on  in  reply. 


The  Master  of  the  Rolls. 

Dec.  2.  ^^^  question  is,  whether,  under  the  powers  contained 

in  the  settlement  of  1811,  the  trustees  may  properly 
pay  a  sum  of  2,794/.  15^.  Ad.  out  of  3,000/.,  money 
derived  from  the  sale  of  hereditaments  sold  by  virtue  of 
the  power. 

Under  the  settlement  of  November^  1811,  Earl 
Manvers  was  tenant  for  life  in  possession,  with  re- 
mainder to  his  son  Viscount  Newark  for  life,  with 
remainder  to  the  first  and  other  sons  of  Viscount 
Newark,  successively  in  tail  male.  The  settlement 
contained  powers  of  sale  and  exchange  by  the  trustees, 
with  the  consent  of  Earl  Manvers  and  Viscount 
Newark,  or  the  survivor,  and  the  trustees  were  to  apply 
the  proceeds  of  any  sale  or  exchange  in  or  towards 
satisfaction  of  any  charge  then  affecting  the  settled 
estates,  and  were  required  to  invest  any  surplus  in  the 
purchase  of  other  hereditaments. 

In  the  month  of  June,  1852,  the  trustees  sold  part  of 
the  settled  estates  for  the  sum  of  3,000/.,  and  which  sum, 
in  the  month  o(  September,  1852,  the  trustees  paid  over 
to  Earl  Manvers  on  his  request.  At  the  time  of  such 
payment  over,  Earl  Manvers  had  incurred  expenses  to 
the  amount  of  2,218/.  lOs.  Ad,,  in  respect  of  the  in* 
closures  in  question ;  and,  subsequently.  Earl  Manvers 
also  incurred  further  expenses  in  respect  of  the  same 

inclosures, 
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inclosuresi  to  the  amount  of  676/.  58,,  making  in  the 
aggregate  2,794/.  IS*.  4rf. 

The  trustees  had  no  power  to  apply  any  part  of  the 
3,000/.  for  any  purpose,  except  in  payment  off  of  an 
existing  charge  affecting  the  settled  estates,  or  in  the 
purchase  of  other  hereditaments. 

The  first  question  is,  whether  this  sum  of  2,794/.  l5sAd, 
can  be  treated  as  a  sum  paid  for  the  purchase  of  another 
estate,  which,  though  made  nominally  by  the  Earl,  was 
so  made  by  him  as  the  agent  of  the  trustees,  on  their 
behalf,  and  which  was  afterwards  adopted  by  them.  I 
think  it  is  impossible  so  to  regard  it  It  was  not,  in 
fact,  a  sum  so  paid,  nor  was  any  sum  paid,  or  could  be 
paid,  as  a  consideration  for  the  allotment  by  the  inclo- 
sure  commissioners.  It  was,  no  doubt,  a  condition  of 
such  allotment,  that  money  should  be  expended  in 
fencing,  draining  and  road  making,  but  these  do  not 
constitute  a  money  consideration  for  the  allotment. 
The  allotment  is  made  simply  in  consideration  of  the 
relinquishment  of  the  right  of  common  belonging  to  the 
Earl  over  the  land  inclosed  attached  to  his  adjoining 
property. 

If  this  be  correct,  then  the  second  and  only  re* 
maining  question  is,  whether  the  2,794/.  16*.  4rf.,  or  any 
part  thereof,  can  be  deemed,  in  equity,  to  have  been  an 
existing  charge  upon  the  settled  estates.  To  what 
extent,  if  at  all,  this  is  a  charge,  must  be  settled  by  the 
General  Inclosure  Act,  1864  (8  &  9  Vict.  c.  118,  s.  133). 
By  this  statute,  a  tenant  for  life  is  empowered,  with  the 
consent  of  the  commissioners,  to  charge  the  allotments 
with  his  proportion  of  the  inclosure  expenses,  not  ex- 
ceeding 6/.  per  acre.  And  by  sect.  8  of  the  third 
amendment  act  (11  &  12  Vict  c.  99),  the  money  so 

VOL.  XXXI— IV.  8  8  raised 
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1862.       raised  must  be  paid   to  and    applied    by  the   com* 
missioners. 

It  does  not  appear  that  the  consent  of  the  com- 
missioners to  charge  the  allotments  with  the  inclosure 
expenses  was  ever  obtained.  The  payment  of  the 
SyOOO/.  by  the  trustees  to  Earl  Manvers^  however,  could 
only  have  reference  to  the  money  expended  by  the  Earl 
in  the  inclosure  expenses,  and  his  application  to  them 
to  advance  the  money  is  clear  evidence  of  his  intention 
to  charge  it  on  the  allotments.  I  am  of  opinion,  that 
if  the  Earl  were  now  living,  he  could  now  create  such 
a  charge. 

By  the  settlement  of  August,  1856,  enlarged  powers 
were  given  to  the  trustees,  as  to  the  application  of 
the  moneys  arising  from  the  sale  of  the  settled  estates, 
but  these  enlarged  powers  could  not  apply  to  the  3,000/. 
which  had  been  paid  by  the  trustees  in  1852. 

I  am  of  opinion,  that  notwithstanding  the  provisions 
of  the  Inclosure  Acts  have  not  been,  and,  as  I  assume, 
cannot,  in  consequence  of  the  Earl's  death,  be  now 
complied  with,  still  that  the  Court  has  the  power  to 
declare,  that  so  much  of  the  2,794/.  16$.  Ad.  as  the 
Earl  could  himself  have  made  so  is  a  charge  upon  the 
allotments.  I  think  so  much  of  the  2,794/.  15».  4t/.  as 
was  properly  expended  in  effecting  the  inclosure,  not 
exceeding  6/.  per  acre,  should  be  allowed  as  a  proper 
application  to  that  extent,  and  to  that  extent  only. 

I  will  make  a  declaration  to  that  effect,  and  if  desired 
I  will  direct  an  account  of  what  sums  were  properly 
expended  by  Earl  Manvers  in  effecting  the  indosures  in 
the  Plaintiff's  bill  mentioned. 
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VERNON  V.  EARL  MANVERS.    (No.  2.) 

Dee.  3,  19. 
rpHE  testator^  by  his  will  dated  in  I860,  expressed  A  testator  di- 
A      himself  as  follows:-  ^1;.^^ 

I,  CharUs  Herbeti,  Earl  Manvers,  do  make  this  my  ^^i  ^L  mtw 
last  will  and  testament    I  desire,  that,  after  the  pay-  should  be 
ment  of  all  my  just  debts,  all  money  of  which  I  may  die  tween  bis  three 
possessed  may  be  divided  amongst  my  three  dear  chil-  children.    All 
dren.    All  my  other  personal  property,  of  every  de-  gonal  pro^^ 

scription  whatsoever,  I  devise  to  my  dear  son  Newark.  J?  ^^^'^  ^ 
*    ,  ,  ,      ,  .  ,  ,  .1""  ®'^««'  «>«»• 

And  I  hereby  appomt  my  dear  son  and  my  two  sons-m-  Held,  that  the 

law  joint^xecntors  of  this  my  will.  J^SyTy^; 

out  of  the 
The  testator  died  in  the  same  year,  and  the  question  ^^\I^S^ 
was,  whether  the  debts  were  payable  out  of  the  money  queathed. 
bequeathed  to  the  three  children,  or  out  of  the  residuary 
personal  property  bequeathed  to  Lord  Newark. 

This  case  was  argued  by  Mr.  Deane,  Mr.  Kenyan, 
Mr.  Hohhouse  and  Mr.  Surrage. 

Cheat  V.  Yeats  (a) ;    Browne  v.   Oroomhridge  (&)  ; 
Holford  V.  Wood  (c) ;  Jarman  on  Wills  (d)  were  cited. 


The  Mastjch  of  the  Rolls. 

I  have  again  looked  carefully  at  this  case,  and  I  con-       Dec,  3. 

aider  that,  on  the  construction  of  the  terms  of  the  will, 

the  case  comes  within  the  rule  laid  down  in  Bootle 

V.  Blundett 
(a)  1  Joe.  4-  W.  102.  (c)  4  Va.  76. 

(6)  4  Mad,  495.  {d)  Vol.  2, p.  570  (2nd  edit.) 

ss2 


Vernon 

V, 
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y.  Blundell  {a),  which  rule  is,  that  where  a  will  contains 
a  direction  to  pay  the  debts  out  of  a  particular  fund, 
that  is  equivalent  to  a  direction  that  they  are  not  to  be 
Manvers.     paid  out  of  the  general  personal  estate.    Here,  the  words 
'^       are  "  I  desire  that,"  &c.  [see  ante^  page  623]. 

Now,  if  these  two  sentences  had  been  continuous, 
I  should  then  have  held,  that  the  words  "  after  the  pay- 
ment of  all  my  just  debts"  governed  the  whole;  but 
Mr.  Kenyan  pointed  out,  and  I  think  correctly,  that  it 
is  not  so,  and  that  they  are  two  distinct  gifts  and  two 
distinct  sentences.  The  debts  are  specifically  charged 
on  the  money,  and  therefore  the  **  other"  personal 
estate  is  discharged.  I  will  make  a  declaration  to  that 
effect. 

(a)  19  Fes.  494,  and  1  Mer.  193. 


Note. — See  Webb  v.  De  BeauvoiseTf  ante,  page  573, 


CRANSWICK  V.  PEARSON. 

PEARSON  V.  CRANSWICK. 
Dec.  16. 17. 
Bequest  of  the  HHIIE  testator  gave  his  real  and  personal  estate  to 

income  of  the    ±      trustees  to  convert  and  invest,  and,  subject  to 
residue  equally  ^  ?  j         j 

amongst  three  certain  bequests,  he  directed  them  to  pay  and  divide  the 

^"and  c!     '  whole  of  the  said  interest,  dividends  and  annual  pro- 

"  during  the  duce,  rents,  issues  and  profits,  and  also  of  the  proceeds 

natural  lives  of  the   real  and   personal   property   thereinbefore  bc- 

and  the  lives  of  queathed  to  his  Bon  John  Forster.  after  his  decease  unto 

the  survivors      ^ 

and  survivor  and 

of  them  during 

their  and  her  natural  life,"  with  a  gift  over  "  after  the  decease  of  the  survivor  of  them." 

A,  died.     Heldf  that  fi.  and  C  were  entitled  to  the  whole  income,  and  that  on  the 

death  of  either  of  these  two,  the  survivor  would  be  entitled  for  her  life  to  the  whole 

income. 
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and  equally  amongst  his  three  daughters  Mary^  Ann 
and  Sarahf  for  and  during  the  term  of  their  natural  lives 
and  the  lives  of  the  survivors  and  the  survivor  of  them, 
during  their  and  her  natural  life,  to  and  for  their  re- 
spective sole  and  separate  use,  and  without  power  of 
anticipation.  He  then  proceeded, ''  and  from  and  after 
the  decease  of  the  survivor  of  them,  my  said  three 
daughters,  then  upon  trust  that  they  my  said  trustees 
shall  stand  seised  and  possessed  of  the  said  trust  estates 
for  and  to  the  use  of  all  and  every  the  lawful  issue,  born 
or  hereafter  to  be  born,  of  my  said  four  children,  namely, 
VbAn,  Mary,  Ann  and  Sarah,  who,  being  a  son  or  sons, 
shall  attain  the  age  of  twenty-one  years,  or,  being  a 
daughter  or  daughters,  shall  attain  that  age  or  marry.*' 


1862. 


The  testator  died  in  1853.  His  daughter  Mary  died 
in  1859,  leaving  children,  but  Ann  and  Sarah  were  still 
living,  and  the  question  was,  whether  they  were  entitled 
to  the  whole  income  of  the  trust  fund,  or  to  two-thirds 
only. 

Mr.  Selwyn  and  Mn  J.  T.  Humphrey,  for  the  chil- 
dren of  Mary,  argued,  that  the  bequest  being  to  the 
daughters  **  equally,"  they  took  as  tenants  in  common. 
They  cited  Jones  v.  Randall  {a) ;  EaUs  v.  Cardigan  (&). 


Mr.  Baggalhy  and  Mr.  Bevir,  for  the  daughter  Ann, 
argued,  that  the  survivors  took  the  whole ;  Armstrong 
V.  Eldridge{c);  Pearce  v.  Edmeades{d)\  Beghy  v. 
Cook  (e) ;  Townley  v.  Bolton  (/) ;  M'Dermott  v.  Wal- 
lace(g);  Alt  v.  Gregory  {h);  Swan  y.  Holmes  {i);  Roper 
on  Legacies  {k);  Jarman  on  Wills  {I);  Ibid.{m). 

Mr. 


(fl)  1  Jac.  *  W.  100. 
(6)  9  Sim.  384. 

(c)  3  Bro.  C.  C.  215. 

(d)  9  r.i^CA.  (£j.)246. 

(e)  3  Drew,  662. 
(/)  1  My.  4  K.  148. 


(g)  5  Beav,  142. 

(h)  8  De  G..  Af.  Sf  G.  221. 

(i)  19  Beat).  471. 

(k)   Vol.  2,  p.  U97  (4th  edit,) 

(/)   Vol.  I,  p.  455  {2nd  edit.) 

(ot)   Vol.  2,  p.  213. 
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1862.  Mr.  Southgate  and   Mr.  Marten  for  the  daughter 

^^^^'^^      Sarah. 
Cranbwick 

9. 

Pb ARSON.         jyir.  Bagihawe  for  the  trustees. 
Pearson 

Cramswxck.        Mr.  Humphry  in  reply. 


Dtc,  17. 


Tlu  Master  of  the  Rolls. 

This  is  a  question  as  to  the  construction  of  the  words 
of  a  will,  and  it  is,  in  effect,  whether  they  create  a  joint- 
tenancy  or  tenancy  in  common. 

My  opinion  is,  that  this  is  a  joint-tenancy,  not  in 
form,  but  to  this  extent:— that  the  whole  of  the  interest 
survives  to  the  last  daughter  until  she  dies.  When  one 
daughter  dies,  the  two  survivors  take  the  whole  income 
between  them,  and  when  a  second  daughter  dies,  the  sur- 
vivor takes  the  whole  income,  and  when  they  all  die,  the 
corpus  is  divisible  between  the  issue  of  the  testator's 
four  children.  There  is  a  degree  of  conflict  on  the 
authorities  on  the  subject.  The  case  of  Armstrong  v. 
Eldridge  (a)  lays  down  the  principle  very  distinctly,  and 
it  has  been  followed  by  many  cases,  which  I  have  looked 
at.  Mr.  Selwyn  cited  Jones  v.  Randall  (Ib)^  and  said 
that  it  would  govern  this  case.  It  is  often  very  useful 
and  instructive  to  see  how  textwriters  have  treated  the 
cases.  Mr.  Roper  thought  (c)  that  the  two  cases  could 
not  stand  together,  and  that  the  one  directly  reversed  the 
other,  and  he  regrets  that  when  Jones  v.  Randall  was 
decided,  the  attention  of  the  Court  was  not  drawn  to 
Armstrong  v.  Eldridge^  and  seems  to  doubt  the  autho- 
rity 


(a)  3  Bro.  C.  C.  215. 

(b)  1  Jac.  ^  W.  100. 


(c)  2  Roper  on  Lfgacki,  1397, 
1398(4<Acili/.). 
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rity  of  that  case.  But  Mr.  Jarman  and  all  the  other 
authorities  consider  Jones  v.  Randall  to  hare  been  cor- 
rectly decided. 

I  am  of  opinion  that  Mr.  BaggdUay  was  correct  in 
the  view  he  took  of  the  case,  and  that  the  only  way  in 
which  the  cases  can  be  made  to  agree  is,  to  hold,  that 
whenever  there  is  a  gifl;  over  on  the  death  of  the  sur- 
vivor, the  whole  of  the  interest  is  to  belong  to  the  sur- 
vivors and  survivor  for  life,  and  not  go  over  until  the 
death  of  the  last  of  them. 

Observe  the  great  improbability  that  the  testator 
should  give  property  to  his  three  daughters  as  tenants 
in  common,  without  any  gifl  to  their  children  until  the 
death  of  tlie  last  survivor,  and  divide  the  income  in  the 
interval  between  the  death  of  the  first  and  the  last, 
between  the  personal  representatives  of  the  deceased 
daughter  and  the  daughter  who  survived.  It  is  difficult 
to  understand  the  reason  of  such  a  disposition. 

The  only  other  case  cited  is  Eale8  v.  Cardigan  (a),  but 
that  does  not  affect  this.  There,  the  testator  gave  to  her 
servants,  Samuel  Ealet  and  Charlotte  his  wife,  an  an- 
nuity of  200/.  a  year  each  for  their  lives  and  the  life  of 
the  survivor ;  and  it  was  held,  that  each  of  the  legatees 
was  entitled  to  an  annuity  of  200Z.  during  their  joint 
lives,  and  the  life  of  the  survivor  of  them.  It  is  obvious 
that  the  two  persons  had  each  an  annuity  of  200/.,  and 
that  the  time  it  was  to  last  was  until  the  death  of  the 
survivor  of  them. 

I  think  that  the  intention  of  the  testator  was,  that  the 
whole  of  the  income  should  be  given  to  the  daughters 
collectively  and  consecutively  until  the  last  survivor 
took  the  whole. 

I  will, 
(a)  9  Sim.  384. 


1862. 


Cbamswick 

o. 
Pbaeson. 

Pbakbon 

o. 

Ckanswick. 
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I  willy  therefore,  make  a  declaration  in  the  tel-ms  of 
the  second  paragraph  of  the  prayer,  that,  according  to 
the  true  construction  of  the  will,  the  Plaintiff  Ann  and 
the  Defendant  Sarah,  as  the  survivors  of  themselves  and 
Mary  deceased,  are  entitled  to  the  whole  income  of  the 
Cranswick.  trust  property  to  accrue  due  during  the  residue  of  their 
joint  lives,  and  that  the  survivor  of  them  will  be  entitled 
to  the  whole  thereof  for  her  life. 

Note.— &6  also  Doe  v.  Abty,  1  Mauk  4-  S.  428. 


Re  NORTH  WHEAL  EXMOUTH  MINING  COM- 
PANY, 

Nov.  13, 14. 
The  forty-eight  {^^  ^^^  morning  of  the  14th  of  July ,  Mr.  Hallett  was 

hours'  notice     V->^     gery^d  with  a  subpoena  and  notice  to  appear  on  the 

required  by  • 

the  22nd  Ge-    following  day  at  the  Examiner's  Office  in  Chancery 

"hTsth  (J^Fe-^  Zaiw  and  be  examined  as  a  witness. 

brnary^  1861, 

opposite^      ®      He  attended  accordingly,  but  he  refused  to  be  sworn, 

party,"  and  not  on  the  ground  that  he  had  not  received  forty-eight  hours' 
to  a  witness,  .  .11        i/-k^i^  iVn^i  ri 

who  is  bound    notice,  as  required  by  the  22nd  General  Order  of  the 

reasonable 

Mr.  Roxburgh  now  moved  that  Mr.  Hallett  might 
attend  at  his  own  expense  and  pay  the  costs  of  this 
application. 

Mr.  C.  Browne,  contra^  argued  that  the  witness  had 
not  received  due  notice  as  required  by  the  General 
Order. 


notice. 


The 
(a)  30  Beaio,  635. 
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The  Master  of  the  Rolls.  '^^2. 

I  am  of  opinion  that  the  forty-eight  hours'  notice  North 

under  the  22nd  Order  of  5th  Fehruary^  1861 ,  applies  to  Wheal 

''  the  opposite  party'*  and  not  to  a  witness,  who  must  Mining 

attend  after  reasonable  notice,  according  to  the  distance  Company. 

at  which  he  resides.    This  witness  attended  and  had  no  ^' 
excuse  for  refusing  to  be  sworn;  he  must  attend  the 
Examiner  and  pay  the  costs  of  motion. 


TOKER  V.  TOKER. 

Nov.  4,  5,  6. 
rriHE  object  of  this  suit  was  to  set  aside  a  voluntary  A  conveyance 
^     settlement,  made  in  1863,  by  the  Plaintiff.  Mar-  ll^^'^e^TwT 
garet  Grace  Toker^  a  spinster,  in  favor  of  her  nephew,  without  any 

Philip  Champion  Toker.  of  dl  her  real 

estates,  reserv- 
ing a  life  estate 
This   indenture   was   made   the    16th   of  iVbt^eni&^r,  only  to  herself, 

1853,  between  the  Plaintiff  of  the  first  part,  her  nephew  ^o'^p^^e*^^^^^^ 

of  the  second  part,  and  Mr.  Bathurst  of  the  third  part ;  revocation, 

and  thereby  it  was  witnessed,  that,  in  consideration  of  appearing  that 

the  natural  love  and  affection  which  the  Plaintiff  had  J*^«  proposal 

.-  -  _  i-r^i...     >-.«»»  ini      had  emanated 

and  bore  for  and  towards  Philip  C,  Toher^  and  of  the  from  the  aunt ; 

covenant  and  agreement   thereinafter  entered   into   by  {|»at  >^*^e  deed 
.     .  .  .  .        "^^  he^xk  pre- 

him  with  the  Plaintiff,  and  for  the  nominal  consideration  pared,  on  her 

therein  mentioned,  the  Plaintiff  granted  unto  Richard  [he  family  go^^ 

Bathurst  and  his  heirs  real  estates  called  "  Oswetts,*  citor;  that  it 

"The  Workhouse"  "ITie  Oaks,**  one  undivided  moiety  explained  to 

of  «  Cades;'  and  all  other  the  real  estates  of  the  Plain-  H.®'»  ""^  ^^** 

the  nephew  had 

till,  possessed  no 
further  influ- 
ence than  that  arising  from  his  aunt*s  attachment  for  and  confidence  in  him. 
The  law  of  this  Court  is  very  strict  on  the  subject  of  voluntary  deeds,  and  gives  no 
assistance  to  the  completion  of  them ;  but,  at  the  same  time,  it  does  not  lay  down,  as 
a  rule,  that  they  are  always  void  ;  and  the  mere  alteration  of  intention  is  not  sufficient 
to  induce  this  Court  to  interfere  and  cancel  an  instrument  which  was  fully  understood 
and  deliberately  executed  by  the  grantor. 
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tiff,  nevertheless' to  the  use  of  the  Plaintiff  and  her 
assigns  during  her  life,  without  impeachment  of  waste, 
and  after  her  decease,  to  such  uses  as  Philip  C.  Toktr 
should  appoint,  and  in  default  of  such  appointment,  to 
the  use  of  Philip  C.  Taker  in  fee. 

And  Philip  C.  Taker  thereby  coTenanted  with  the 
Plaintiff  to  pay  the  debts  and  incumbrances  on  the 
property,  and  to  pay  the  interest  thereon  after  the  Plain- 
tiff's death. 

The  circumstances  under  which  the  deed  was  executed 
were  as  follows: — 

The  Plaintiff  was,  at  the  date  of  the  deed  (16th  of 
November^  1853)  and  was  still  a  single  woman,  she  was 
then  of  the  age  of  sixty-six,  and  had,  for  many  years, 
resided  with  heV  brother  Jahn  Buck  Taker,  but  shortly 
before  the  transaction  occurred,  she  was  residing  in  a 
house  in  the  Marine  Parade  at  Brightan,  a  few  doors 
from  that  occupied  by  her  nephew  and  his  family. 

Her  brother  had,  for  some  time  previously,  been  en- 
gaged in  various  speculations  and  businesses,  which  had 
turned  out  ill,  and  shortly  before  the  time  to  which  the 
present  transaction  related,  he  had  left  the  Plaintiff  and 
gone  to  London,  to  the  house  of  a  Lady  called  Made- 
moiselle De  Burgh  at  Maida  Hill,  whom  he  afterwards 
married.  He  had,  on  former  occasions,  induced  his 
sister  to  assist  him  by  advancing  money  on  the  security 
of  his  property,  and  afterwards  by  allowing  him  to 
postpone  her  charges  to  other  sums  of  money  which  he 
was  about  to  raise. 

On  the  28th  of  October,  1853,  the  Plaintiff  became 
extremely  agitated  on  the  receipt  of  seyeral  letters,  from 

one 


CASES  IN  CHANCERY.  631 

6ne  of  which,  from  her  bankers'  dated  the  28th  of  1862. 
October,  1859,  she  learnt,  as  she  said  "  to  her  dismay," 
that  instead  of  having,  as  she  believed,  a  considerable 
balance  to  her  credit  at  her  bankers,  her  account  was 
overdrawn  to  the  extent  of  61/.  Another  of  the  letters 
was  from  Mademoiselle  De  Burgh,  which  suggested  to 
her,  as  the  only  means  of  saving  her  property,  the  pro- 
priety of  copying  and  sending  a  letter  therein  enclosed, 
the  effect  of  which  would  be,  to  cause  her  papers  and 
affairs  to  be  placed  wholly  in  the  hands  of  Mr.  Glover,  a 
gentleman  who  did  not,  from  the  papers  in  this  cause, 
appear  to  have  then  or  indeed  at  any  time  possessed 
much  property.  She  became  alarmed  at  this  communi- 
cation, and  was  made  so  ill  by  it,  that  her  servants 
thought  it  necessary  to  go  to  the  house  of  the  Defend- 
ant, and  request  Mrs.  Toker,  his  wife,  to  come  and  see 
her.  Mrs.  Toker  accordingly  did  so,  and,  by  the  desire 
of  the  Plaintiff,  she  sent  a  telegraphic  message  to  the 
Defendant,  who  had  left  Brighton  that  morning  for 
London,  to  recall  him. 

The  Plaintiff  appeared,  at  this  time,  to  have  been  very 
apprehensive  of  the  influence  of  her  brother  and  Madame 
De  Burgh,  whom  she  declined  to  see  unless  in  the 
company  of  her  nephew  or  his  wife.  She  at  the  same 
time  (voluntarily  as  the  Court  held  established  by  the 
evidence)  consulted  her  family  solicitor  Mr.  Bathurst, 
and  desired  him  to  prepare  a  will  in  favour  of  her 
nephew,  which  was  done  on  the  1st  of  November,  1853. 

She  afterwards  wrote  to  Mr.  Bathurst  as  follows: — 

**  129,  Marine  Parade,  Brighton, 
'•  My  dear  Sir,  "  3rd  Nove..iber,  1863, 

"  I  wish  you  at  once  to  prepare  the  necessary  con- 
veyance of  all  my  landed  estate  to  my  nephew  Philip 
Champion   Toker,  reserving  to  myself  a  life  interest 

therein. 
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therein.  I  shall  be  glad  to  hear  that  you  have  obtained 
satisfactory  information  from  Mr.  Francis  Ommanney 
as  to  my  liabilitiesy  and  also  ascertain  the  nature  of  the 
documents  in  his  hands  signed  by  me.  Also  let  me 
hear  the  result  of  your  interview  with  Mr.  Octavius 
Ommanney" 

In  consequence  of  this  letter,  Mr.  Bathursi  pro- 
ceeded with  the  preparation  of  the  deed,  and  he  gave 
instructions  to  counsel  to  prepare  it 

On  the  6th  of  November,  the  Plaintiff  wrote  to  Mr. 
Bathursi  as  follows : — 

**  My  dear  Sir, — As  I  am  most  anxious  to  save  as 
much  of  the  family  property  as  I  can,  I  must  urge  you 
to  proceed  with  the  deed  referred  to  in  my  last  letter  to 
you  as  soon  as  possible.  It  is  already  late  in  the  season, 
and  I  am  desirous  of  moving  into  the  Oaks  before  the 
cold  sets  in.  I  shall  be  at  Faversham  next  Monday 
se'night,  when  I  trust  the  papers  will  be  ready  for  my 
signature." 

On  the  12th  of  November,  1863,  the  Plaintiff  wrote 
to  Mr,  Bathursi  another  letter  to  this  effect: — 

"  Dear  Sir, — Will  you  have  the  goodness,  imme- 
diately to  write  to  my  brother  for  the  money  for  the 
hay,  which  he  received  from  Messrs.  Prescoii  on  my 
account,  as  I  am  left  without  a  shilling.  It  appears 
that  Madame  De  Burgh,  instead  of  paying  the  money 
to  my  nephew's  account  at  Drummond's  as  I  requested, 
returned  it  to  my  brother,  who  has  since  paid  into  Mr. 
Octs.  Ommanney^s  hands  only  60/.  (just  the  amount  of 
his  account  overdrawn),  this  has  (no  doubt)  been  done 
purposely  to  leave  me  pennyless.  I  do  not  desire  to 
have  an  advance  from  Mr.  O.  Ommanney,  as  I  wish  to 
close  my  account  with  him.     I  enclose  his  letter  to  me 

for 
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for  your  perusal.  As  I  fear  the  hay  of  1853  may  be  1862. 
disposed  of  in  London  and  the  proceeds  get  into  other 
hands,  I  wish  you  at  once  to  see  Mr.  Coulter  and  sell 
it  immediately  for  the  best  price  you  can  obtain.  As 
soon  as  you  receive  any  money  on  my  account,  have  the 
goodness  to  pay  it  into  my  name  and  open  an  account 
for  me  with  Messrs.  Rigden  ^  Hilton,  bankers,  Faver- 
sham.  I  shall  be  at  the  Ship  Hotel  as  arranged  on 
Tuesday  next.'* 

The  Plaintiff  said  that  all  these  letters  were  written 
under  the  influence  and,  as  she  believed,  at  the  dictation 
of  the  Defendant.  This  was  expressly  denied  on  the 
other  side,  and  the  letter  of  the  5th  of  November  was 
written  at  a  time  when  the  Defendant  was  not  at 
Brighton, 

In  the  interval  between  the  5th  and  the  15th  the 
Defendant  had  two  interviews  with  Mr.  Bathurst,  but 
the  Court  considered  that  nothing  turned  on  that  cir- 
cumstance. 

On  the  1 5th  of  November,  the  Plaintiff  accompanied 
her  nephew  to  Faversham,  when  they  lodged  at  the  inn. 
On  the  following  morning  (the  16th)  the  Defendant 
accompanied  her  to  Mr.  Bathurst's  office,  and  he  left 
her  there.  She  went  in  alone,  and  remained  with 
Mr.  Bathunt  three  hours,  and  during  that  time  executed 
the  deed. 

Mr.  BathursCs  account  of  what  took  place  at  that 
interview  was: — 

"On  the  16th  of  the  said  month  of  November ^  the 
Plaintiff  called  on  me  at  my  office  in  Faversham,  and 
told  me  she  had  come  to  execute  the  deed  of  settlement. 
I  thereupon  read  the  engrossment  of  such  deed,  clause 

by 
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by  clause,  carefully  over  to  the  Plaintiff,  fully  explaining, 
as  I  did  so,  the  nature,  purport  and  effect  of  every  clause 
of  it.  And  I  say,  particularly,  that  I  explained  to  her 
that  the  effect  of  the  deed  was  to  convey  to  her  nephew, 
the  said  Philip  Champion  TokeVy  all  her  landed  estates, 
and  in  reply,  she  told  me  that  such  was  her  wish  and 
intention,  and  expressed  hencelf  perfectly  satisfied  with 
it.  The  Plaintiff  shewed  no  hesitation  or  reluctance 
whatever  about  executing  the  deed,  but,  on  the  con- 
trary, appeared  quite  ready  and  desirous  to  execute,  and 
accordingly  she  did,  then  and  there,  execute  the  deed 
in  the  presence  of  myself,  and  of  Charles  Tucker  and 
George  Kennet,  who  were  then  clerks  in  my  office,  but 
the  former  of  whom  is  since  dead.  And  I  say,  that  at 
the  time  when  the  said  deed  was  so  executed  by  the  Plain- 
tiff, I  believed,  and  do  now  sincerely  and  firmly  believe, 
that  the  Plaintiff  freely,  deliberately  and  with  a  full 
accurate  knowledge  of  the  nature  and  effect  of  the 
deed,  executed  the  same,  and  that  the  deed  was  in 
accordance  with  the  intention  and  wishes  of  the  Plain- 
tiff. Upon  the  same  occasion,  but  I  believe  after  the 
deed  had  been  executed  by  the  Plaintiff,  some  con- 
versation took  place  between  us,  respecting  an  arrange- 
ment which  had  been  made  between  herself  and  Philip 
Champion  Toher,  for  their  living  together  at  the  OakSf 
and  she  expressed  her  wish  that  I  should  see  Philip 
Champion  Toker  and  arrange  with  him,  on  her  behalf, 
the  terms  on  which  such  joint  residence  should  take 
place,  and  I  say  that,  to  the  best  of  my  recollection  and 
belief,  my  interview  with  the  Plaintiff  on  the  said  16th 
of  Novembet  lasted  upwards  of  three  hours,  during 
which  the  Plaintiff  was  alone  with  me  at  my  office." 

At  the  hearing  the  Court  considered  that  this  evi- 
dence would  have  been  more  satisfactory  if  it  had  stated 
that  Mr.  Baihurst  had  explained  to  the  Plaintiff  that 

the 
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the  act  she  was  doing  was  irrevocable;  and  accordingly        1862. 
Mr.  BathuTit  was  examined  by  the  Court  vivd  voce  on 
the  point. 

The  following  was  the  effect  of  it : — 

Question.  Did  the  Plaintiff  understand  that  the  effect 
would  be,  under  all  events,  that  her  real  estate  would 
go  to  Mr.  P.  C.  Toker  after  her  death  ? — Answer.  Yes. 

Question.  Did  she  understand  that  she  could  not 
alter  the  deed?— Answer.  I  am  not  sure  that  ahe  did. 
I  think  she  did. 

Question.  Do  you  remember  whether  you  told  her 
that  she  could  not  alter  the  deed  ? — Answer.  No ;  I  do 
not  remember  that  circumstance,  but  I  think  it  most 
likely  I  did. 

Question.  Did  you  explain  to  her  fully  the  effect  of 
the  deed  ? — Answer.  I  read  it  over. 

Question.  That  does  not  amount  to  much,  but  you 
cannot  recollect  that  you  told  her  that  she  would  have 
no  power  to  alter  the  deed?— Answer.  No,  I  cannot 
recollect  that  circumstance. 

Question.  Can  you  recollect  whether  she  understood 
that  the  effect  of  it  would  be  to  give  her  landed  estate 
to  Mr.  P.  C.  Take,  in  every  event,  after  her  death  ? — 
Answer.  Yes,  I  think  so.  I  think  that  was  the  case, 
b«t  it  is  so  long  ago  that  I  can  hardly  charge  my 
memory. 

In  a  subsequent  part  of  his  examination  the  witness 
said  he  had  had  a  serious  illness  which  had  affected 
his  memory. 

It  appeared  that  after  the  execution  of  the  settlement, 

the 
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1862. 


the  Plaintiff  resided  with  her  nephew  and  his  family  at 
**  The  Oaks,**  and  remained  there  until  the  7th  of  March, 
1864,  when  she  left  and  returned  to  her  brother  John. 
She  then  wrote  several  letters  to  Mr.  Bathurst,  by  the 
advice  and  sanction  of  her  brother.  In  the  firsts  dated 
the  9th  of  Marchy  she  said — "  My  unnatural  ])08ition 
at  ''  The  Oaks**  and  my  alienation  from  my  brother, 
which  was  forced  on  me  by  Phil,  and  his  wife,  I  found 
to  be  beyond  longer  endurance,  after  having  been  intimi- 
dated into  signing  some  deed,  the  nature  and  purport  of 
which  I  then  was,  as  I  now  am,  totally  ignorant,  I  felt 
obliged  to  make  my  escape  from  the  place.  I  now 
write  to  request  you"  &c.,  "  and  also  that  you  will  state 
to  me,  in  writing  and  as  soon  as  possible,  the  nature  of 
the  deed  I  was  coerced  to  sign  by  false  representations, 
as  I  am  perfectly  ignorant  of  its  contents.  As  a  matter 
of  course  you,  as  my  professional  adviser,  are  respon- 
sible for  this  act  of  mine." 


Mr.  Baihurst  replied  on  the  10th  of  March,  1854, 
referring  to  the  PlaintiflTs  letters  and  stating — "  with 
respect  to  the  deed  to  which  you  allude,  the  respon- 
sibility of  which  you  appear,  by  your  letter,  to  throw 
upon  me,  I  confess  I  can  scarcely  suppose  that  those 
sentiments  originate  with  yourself,  or  that  you  can  have 
forgotten  what  passed  between  us  in  conversation  at 
Brighton  when  we  were  alone,  or  the  urgent  letters 
you  wrote  me  from  Brighton  on  the  subject  of  the 
deed,  which  was  carefully  and  deliberately  explained 
to  you  by  myself  prior  to  you  executing  \U  There 
certainly  was  no  coercion,  no  false  representation,  that 
I  am  aware  of,  that  can  in  any  way  apply  to  me.  The 
nature  of  the  deed  alluded  to  was  to  convey  all  your 
landed  estates  to  your  nephew  Mr.  P.  C  Toker,  re- 
serving to  youi*self  a  life  interest  therein,  and  this  was 
in  accordance  with  your  written  instructions  to  me." 

On 
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On  the  11th  of  March,  1854,  the  Plaintiff  wrote  to 
Mn  Bathurst  as  follows : — **  The  deed  to  which  you 
allude  I  do  not  know  the  nature  of,  beyond  it  was 
obtained  from  me  by  misrepresentations  amounting  td 
fraud,  and  which  subjects  the  party  so  obtaining  it  to  a 
criminal  prosecution,  which  I  will  certainly  institute,  if 
the  deed  be  not  given  back  to  be  cancelled  within  one 
week  from  the  date  of  this  letter." 

On  the  16th  of  March,  1854,  Mr.  Bathurst  wrote 
to  the  Plaintiff  a  letter  containing  the  following  passage : 
— "  I  expect  to  see  Mr.  P.  Taker  on  Saturday,  but  I 
understand  he  objects  to  cancel  the  deed." 

To  this  letter  the  Plaintiff  sent  the  following  reply, 
dated  the  17th  of  March,  1854:—"  The  tone  of  your 
letter  has  the  effect  of  awakening  very  suspicious 
feelings  in  my  mind,  as  to  the  manner  in  which  I  have 
been  dealt  with,  nor  are  you  exempt  from  blame,  as  you 
were  my  solicitor,  and,  as  a  matter  of  course,  I  confided 
on  your  integrity  and  good  faith,  and  you  should  not 
have  allowed  me,  terrified  and  coerced  as  I  was,  to 
execute  a  *deed,  of  the  nature  of  the  one  in  question, 
without  communicating  with  my  brother  John.  The 
whole  matter  wears  a  very  bad  aspect,  and  has  so 
completely  shaken  my  confidence  in  you,  that  I  must 
cease  henceforth  to  employ  you  as  my  solicitor,  unless 
you  have  the  deed  immediately  cancelled.  As  I  felt 
myself  a  prisoner  and  under  duress  at  ''  The  Oaks**  I 
escaped,  and  am  now  under  protection  of  my  brother 
John,  by  whose  advice  and  sanction  I  write  this  letter 
to  you,  as  I  have  done  the  others.  I  truly  regret,  and 
so  does  my  brother,  that  your  conduct,  in  leaguing  with 
PhiL*8  family  to  obtain  my  property  from  me  in  the 
way  it  has  been  done,  should  justify  this  step,  which 
I  feel  I  owe  to  myself  to  take." 

VOL.  XXXI — IV.  T  T  Mr. 


CASES  IN  CHANCERY. 

Mr.  Bathurst  replied,  on  the  18th  ofitfarcA,  that  he 
was  thoroughly  convinced  that  '*  the  tone  and  style  of 
the  PlaintifTs  letters  were  not  of  her  own  composition/' 
and  recalling  the  circumstances  under  which  the  deed 
had  been  actually  executed. 

On  the  same  day,  the  Defendant  wrote  to  Mr.  Bathurst 
declining  to  cancel  the  deed,  and  informing  him  that  lie 
was  quite  prepared  to  disprove  the  charge  before  any 
tribunal. 

The  Plaintiff  instituted  this  suit  in  July,  1859,  praying, 
that  it  might  be  declared  that  the  execution  of  the  settle- 
ment of  the  16th  of  November,  1853,  was  obtained  from 
the  Plaintiff  by  P.  C  Toker,  by  undue  influence  on  his 
part,  and  was,  in  equity,  a  fraud  upon  the  Plaintiff,  and 
that  the  same  settlement  might  be  set  aside  and  can- 
celled. 

The  case  made  by  the  bill  was,  tliat  the  Plaintiff 
and  her  brother  John  B.  Toker  had  resided  together 
for  a  long  period,  and  had  assisted  each  other  in  pecu- 
niary matters.  That  John  B.  Toher,  the  brother,  had 
entered  into  extensive  speculations,  which  proved  unsuc- 
cessful and  ultimately  led  to  his  bankruptcy  in  1856. 
That  in  1852,  the  Plaintiff  was  in  a  state  of  great 
alarm  and  agitation,  in  consequence  of  the  state  of  her 
brother's  affairs,  which  the  Defendant  increased,  and 
recommended  her  to  settle  her  property  to  secure  it 
against  the  liabilities  which  the  embarrassments  of  her 
brother  threatened  her  estate.  That  the  idea  of  making 
the  settlement  originated  with  the  Defendant ;  that  the 
deed  had  not  been  read  over  to  the  Plaintiff;  nor  had 
it  been  explained  to  her  that  it  was  irrevocable,  that  she 
was  not  a  free  agent  at  the  time,  but  wholly  under  tlie 
control  and  influence  of  her  nephew.    That  she  was  in 

such 
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such  a  state  of  nervousness,  excitement  and  weakness, 
as  to  be  unable  properly  to  give  her  consent  to  legal 
transactions. 

That  the  deed  had  been  prepared  by  Mr.  Baihurst 
from  instructions  from  the  nephew,  and  that  she  had 
not  the  protection  of  any  independent  professional 
adviser. 

These  statements  were  of  course  contested,  and  it  is 
only  necessary  to  refer  to  conclusions  come  to  by  the 
Court,  which  will  be  found  in  the  judgment  (past^ 
p.  640). 

Mr.  Lhyd  and  Mr.  Kingdon  for  the  Plaintiff. 

^  Mr.  Seltoyn,  Mr.  Baggallay  and  Mr.  W.  A.  Clark  for 
P.  C.  Toker. 

Mr.  Martindale  for  Anna  Toker,  formerly  Anna  De 
Burgh,  who  had  disclaimed. 

Mr.  Llogd  in  reply. 

The  following  cases  were  cited: — Huguenin  v. 
Baseleyia);  Cooke  y.  Lamotte{b);  Hoghton  v.  Hogk- 
ton  (c) ;  Gibson  v.  Russell  (rf) ;  Nanney  v.  Williams  {e)  \ 
Tomson  v.  Judge  (/) ;  Billage  v.  Souther  {g) ;  Lloyd  v. 
Attwood  (A) ;  Forshaw  v.  Welsby  (i) ;  Prosser  v.  Ed- 
monds  (A) ;  Bentley  v.  Mackay  (/). 


The 


(«)  14  r«.  273.  (g)  9  Hart,  540. 

(6)  15  Beav,  234.  (A)  3  Dc  G.  *  J.  650. 

(c)  15  Bcflw.  278.  (0  30  Beav.  243. 

(rf)  2  r.  *  C.  (C.  C.)  118.  (A)  1  Y.SfC.  {Exck,)  481. 

(0  22  Beav,  452.  (/)  31  Beov.  143. 
(/)  3  Drew.  306. 
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1862.  rpj^  Mabtbr  of  the  Rolls. 

°*'*  The  i-esult  of  the  evidence  on  both  sides,  which  is 

ToKBR.  voluminous,  but  not  contradictory,  is,  that  the  Plain- 
Dec.  3.  ^j(f  ^gg  ^  person  easily  influenced  by  those  who  were 
around  her,  and  that  she  seems  to  have  been  aware  of 
this  failing,  and  to  have  sought  for  means,  by  which  to 
secure  herself  from  becoming  a  victim  to  this  infirmity. 
Accordingly,  when  Mademoiselle  De  Burgh  came  down 
to  Brighton  to  see  her,  she  declined  to  see  her,  unless 
in  the  company  of  her  nephew  or  his  wife;  she  de- 
clined, in  like  manner,  to  see  her  brother ;  and  she  seems 
to  have  had  vividly  present  to  her  mind,  that  she  should 
be  ruined  if  she  was  left  alone  with  him  and  the  lady 
who  afterwards  became  his  wife.  I  am  satisfied  on  the 
evidence,  nor,  indeed,  is  the  contrary  alleged,  that  this 
reluctance  of  hers  to  see  Mademoiselle  De  Burgh  or 
her  brother  alone  proceeded  from  her  own  spontaneous 
disposition,  and  that  in  doing  so,  she  was  not  influenced 
by  any  one.  She,  also,  at  the  same  time,  consulted  with 
Mr.  Bathurst,  her  family  solicitor,  and  she  voluntarily, 
as  I  think  is  established  by  the  evidence,  desired  him 
to  prepare  a  will  for  her  in  favor  of  her  nephew,  which 
was  accordingly  done  on  the  1st  of  November,  1853. 

Afterwards,  in  November,  1853,  she  wrote  to  Mr. 
Bathurst  these  two  letters  [see  ante,  pp.  631,  632]. 

Between  the  5th  and  15th  of  November,  1853,  the 
Defendant  had  two  interviews  with  Mr.  Bathurst ;  but, 
in  my  opinion,  nothing  turns  on  this  circumstance,  if, 
as  I  think  is  proved  by  the  evidence  and  the  contents 
of  the  letters  themselves,  that  Mr.  Bathurst  acted  and 
considered  himself  to  be  acting  solely  as  the  solicitor  of 
the  Plaintiff*.  Certainly,  there  was  no  collusion  between 
Mr.  Bathurst  and  the  Defendant  to  deceive  or  control  the 

Plaintiff: 
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Plaintiff.    The  evidence  of  the  Plaintiff  does  not  attempt        1 862. 
to  establish  any  such  case,  nor  indeed  approach  towards 
it,  and  the  evidence  of  the  Defendant  strongly  refutes  it. 

His  Honor  (after  stating  the  circumstances  attending 
the  execution  of  the.  deed  from  the  evidence  of  Mr. 
Bathurst)  said,  **  Upon  the  evidence,  I  think  it  must  be 
taken,  that  Mrs.  Toker^  the  Plaintiff,  knew  what  she 
was  about,  and  that  the. contents  and  effect  of  the  deed 
were  fully  explained  to  her.  This  makes  a  material 
difference  between  the  present  case  and  the  majority  of 
cases  which  have  so  frequently  come  before  me. 

There  is  another  circumstance  which  I  also  think 
strongly  in  favor  of  the  Defendant:  the  solicitor  who 
prepared  the  deed  was  her  own  solicitor,  and  the  old 
family  solicitor.  1  think  it  clear,  that  he  acted  as  her 
solicitor  in  the  matter,  and  not  as  the  solicitor  for 
Defendant ;  and  it  certainly  would  not,  in  my  opinion, 
have  helped  the  case  of  the  Defendant,  if  it  had  been 
sh^wn  that  he  had  employed  another  solicitor  on  his 
behalf  to  act  in  the  matter.  It  differs,  therefore, 
materially  from  those  cases,  in  which  only  one  solicitor 
was  employed,  and  that  one  the  solicitor  of  the  grantee. 

I  think,  on  the  evidence,  that  Mr.  Bathurst  felt  that  he 
was  acting,  and  that  he  did  act,  for  the  Plaintiff  alone, 
and  it  is  to  be  observed,  that  his  evidence  is  confirmed  by 
his  contemporaneous  letters,  in  answer  to  the  Plaintiff's 
complaints  on  the  subject,  which  were  made  as  early 
as  March,  18&4,  and  indeed,  as  soon  as  she  returned  to 
reside  with  her  brother  and  Mademoiselle  De  Burgh, 

If  I  am  correct  in  this  view  of  the  case,  it  follows 
that  this  deed  must  stand  as  a  valid  instrument,  unless 
it  can  be  made  to  appear,  that  it  was  obtained  from  the 
Plaintiff  by  undue  influence,  that  is,  by  the  possession 

of 
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1862.  of  personal  influence  exerted  o?er  her  by  the  Defendant 
or  his  familyi  for  their  own  advantage.  I  ha?e,  for  this 
purpose,  also  carefully  read  and  considered  the  evidence; 
but  I  have  met  with  nothing  which  leads  me  to  that 
conclusion.  That  she  was  attached  to  her  nephew  and 
his  family,  and  that  she  had  great  .confidence  in  him  is 
established  by  the  evidence,  and  is,  indeed,  the  moving 
cause  of  the  bounty  conferred  upon  him.  But,  beyond 
this,  I  do  not  find  anything  beyond  the  assertion  of  the 
Plaintiif,  unsupported  by  any  documentary  evidence  or 
by  any  facts  established  in  the  cause.  When  the  catas- 
trophe of  the  28th  of  October,  1853,  occurred  [seeanto, 
page  630]  the  application  for  assistance  made  to  the 
Defendant's  family  and  to  himself  proceeded  from  the 
Plaintiff  herself,  without  communication  with  any  one, 
and  so  far  as  the  evidence  of  Mr.  Bathurst  and  the  docu- 
mentary evidence  is  concerned,  the  substitution  of  a  deed 
for  a  will  proceeded  also  from  herself  alone.  Unless 
the  deed  were  made  irrevocable,  it  would,  in  effect,  be 
the  same  thing  as  a  will. 

I  am  also  impressed  with  the  manner  and  the  terms 
in  which  the  Plaintiff  complained  of  the  transaction  in 
March,  1854.  I  concur  in  the  opinion  expressed  by 
Mr.  Bathurst  in  his  letter  of  the  18th  of  March,  1864 
\ante,  p.  638],  that  her  previous  letters  of  the  9th,  Uth 
and  17th  of  March  did  not  emanate  from  herself,  in- 
deed, in  the  last  of  them,  she  admits  that  she  wrote 
them  all  by  the  *'  advice  and  sanction"  of  her  brother. 

Upon  the  evidence  it  is,  I  think,  clear,  that  this  lady 
had,  when  she  declined  a  few  months  before  to  see  her 
brother  alone,  acted  on  a  just  estimate  of  her  own 
incapacity  to  resist  his  influence,  and  that  the  altera- 
tion of  her  intentions  was  occasioned  by  her  visit  to  him 
in  the  month  of  March,  1854. 

She 
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She  speaks  of  her  departure  from  '^  The  Oaks"  as  the  1862. 
case  of  having  eflTected  an  ''  escape/*  but  the  evidence 
wholly  disproves  the  accuracy  of  any  such  expression. 
There  was  no  restraint  put  upon  her,  nor  was  she 
subject  to  any  duress ;  and  on  the  whole  I  am  disposed 
to  believe,  that  at  the  moment  when  she  left  ''The  Oaks/* 
on  the  morning  of  the  7th  of  March,  to  see  her  brother 
in  London,  she  intended,  as  she  stated  at  the  time,  to 
'  return,  but  that  she  was  induced  by  him  not  to  do  so. 

It  is  strongly  in  favor  of  the  Defendant,  that  the 
charge  made  by  the  Plaintiff  in  her  letter  of  the  9th  of 
March,  1854,  is  not  of  undue  influence,  but  of  intimida- 
tion, which  is  completely  disproved,  and  also  that  the 
charge  made  in  her  letter  of  the  11th  of  March,  1854, 
is  also,  not  of  undue  influence,  but  *'  representations 
amounting  to  fraud,"  which  also  is  disproved  by  the 
evidence.  If  the  Plaintiff  had  been  subject  to  the 
influence  of  the  Defendant,  and  by  reason  thereof,  had 
been  induced  by  him  to  execute  this  deed,  the  Court 
would  have  set  it  aside :  but  I  find  no  evidence  of  the 
existence  of  any  such  influence  before  the  28th  October, 
1853,  or  after  the  16th  of  November,  1853,  and  the 
evidence,  as  I  have  stated,  convinces  me,  that  the  pro- 
posal for  the  deed  emanated  from  herself. 

It  is  also  strongly  in  favor  of  the  Defendant,  that 
Mr.  Bathurst  has,  from  the  first,  viz.,  on  the  1 0th  and 
17th  of  March,  1854,  told  the  same  story  that  he 
does  now,  and  that  he  gave  full  information  at  that 
time  both  of  the  nature  and  of  the  effect  of  the  deed, 
and  that  nevertheless  the  bill  was  not  filed  until  after 
the  death  of  her  brother,  and  upwards  of  five  years 
had  elapsed  after  the  parties  were  at  issue  and  the 
Plaintiff  had  contested  the  validity  of  the  deed,  and 
also  after  a  serious   illness  had  attacked  a  witness, 

on 
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on  whose  testimony  the  whole  must  depend,  and  which 
may  have  impaired  the  full  recollection  of  Mr.  Bathurst 
as  to  the  transaction,  and  which  he  alleged  to  be  the 
reason  for  not  more  confidently  answering  the  questions 
put  to  him.  The  whole  matter  rests  on  his  evidence, 
and  I  think  that  his  evidence  supports  the  Defendant's 
case. 

The  law  of  this  Court  is  very  strict  on  the  subject  of 
voluntary  deeds,  it  gives  no  assistance  to  the  completion 
of  them,  but  at  the  same  time,  it  does  not  lay  down  as 
a  rule  that  they  are  always  void  ;  and  the  mere  altera- 
tion of  intention  is  not  sufficient  to  induce  this  Court  to 
interfere  and  cancel  an  instrument  which  was  fully 
understood  and  deliberately  executed  by  the  grantor. 
That  I  believe  to  be  the  case  here,  and  being  so,  I  cannot 
interfere,  because  the  feelings  of  the  Plaintiff  towards 
the  Defendant  are  now  no  longer  what  they  were  in 
November  f  1853. 

I  must  dismiss  the  bill,  but,  of  course  the  Defendant 
will  not  ask  for  the  costs  against  his  aunt.  Mrs.  Ann 
Toher  must  have  her  costs  from  the  Plaintiff. 


Note.— 4^n?ie(/  by  the  Lords  Justices,  20th  March,  1863. 
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COLLINS  V.  JACKSON. 

JACKSON  V.  COLLINS.  -^""^^i^!  ^^' 

Nov,  5. 
rriHE  Defendant  William  Goddard  Jackson^  and  his  Primi  fade, 

father   Hugh  Jackson,    carried  on   business  at  *^®  emolu- 

ments  denved 
Wisbecuih  as  attorneys  and  solicitors,  for  many  years  from  offices  of 

prior  to  the  year  1839.    The  father  held  various  offices,  ofVderkshT 

most  of  which  were  of  a  lucrative  character,  arising  to  the  guar- 

either  from  the  salary  attached  to  them  or  from  the  uiSon°do*not 

profits  produced  from  the  business  to  be  derived  from  fall  within  the 

them.     He  was  clerk  of  the   peace  and  treasurer  for  scription  of 

the  Isle  of  JEly;  he  was  the  steward  of  various  manors;  pro"*sof  an 

^  .  '  attorney, 

he  was  clerk  to  the  guardians  of  the  Wisbeach  Union  ;      The  profits 

he  was  superintendent  registrar  of  births,  deaths  and  clerkship  to* 

marriages  in  the  district  of  the  Wisbeach  Union ;  he  ppor  law  guar- 

was  clerk  of  the  commissioners  of  sewers  of  Wisbeach;  superintendent 

he  was  treasurer  of  Welney  charity  trust,  of  the  TFw-  [?^^'^*!L***^ 

beach  and  Chatteris  turnpike  trust,  of  the  Wisbeach  and  treasurer  of 

Thorney  turnpike  trust,  and  he  was  receiver  of  tithes  gtewwd^hf^of 

for  a  gentleman  of  the  name  of  FardelL  a  manor,  trea^ 

surership  of 
a  charity  and 
George  Duppa  Collins  was  the  managing  clerk  of  receivership  of 

the  business,  at  a  salary  of  200Z.  per  annum,  rising  to  salary,  held  to 

300/.  per  annum.  ^^^  part  of  a 

^  partnership 

oetween  soli- 

In  1838,  Mr.  Hugh  Jackson,  the  father,  was  desirous  ^**5"'*i,    u 

of  retiring,  and  a  partnership  was  established  between  sence  of  any 

Mr.    William   Goddard  Jackson,  the    son,  and    Mr.  prwumption* 

Collins,  as  from  the  1st  of  January,  1839.  ">  *^»t  part- 

ners are  equally 
The  entitled  to  the 
profits  and 
equally  liable  to  bear  the  losses  of  the  business. 
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The  partnership  was  based  on  certain  written  propo- 
sitionsy  called  in  the  cause  **  Exhibit  il./'  the  material 
parts  of  which  were  as  follows  : — 

''July,  1838. 
'*  Hugh  Jackson  to  give  up  the  general  office  busi- 
ness, as  an  attorney  and  solicitor,  in  favour  of  his  son 
William  Goddard  Jackson  and  George  Duppa  Collins, 
on  the  first  of  January  next,  reserving  to  himself  the 
clerkship  of  the  peace  now  held  by  him,  the  steward- 
ship of  the  courts  of  Wesbeck  Burton,  Wesbeck  Rec- 
tory, Wesbeck  Murrow,  and  Felton  manors,  his  own 
manors  of  Sutton  Holland,  Walsoken  Popenhoe,  and 
any  others  he  may  obtain  by  purchase  or  otherwise, 
and  all  profits  appertaining  to  the  said  courts  and 
manors,  excepting  abstracts  of  title  prepared  from  the 
court  rolls  and  attendance  in  reference  thereto,  the 
charges  of  which  are  to  be  received  by  the  partnership, 
they  accounting  to  J3.  J.  as  steward  for  the  usual  fees 
on  searches." 

Provision  was  then  made  for  payment  to  Mr.  Hugh 
Jackson,  out  of  the  profits,  of  an  annuity  of  300/.  a 
year,  and  after  other  matters  the  document  concluded 
thus : — 

''A  partnership  to  be  entered  into  between  W.  G. 
Jackson  and  G.  D.  Collins,  on  the  principle  of  mutual 
profits,  for  a  term  of  fourteen  years,  to  be  continued 
with  the  consent  of  both  parties  afterwards.  Articles 
of  copartnership,  based  on  the  foregoing  propositions,  to 
be  prepared  by  counsel,  and  in  which  are  to  be  inserted 
all  the  usual  provisions." 

The  partnership  was  continued  without  any  further 
articles.  Mr.  Hugh  Jackson  died  in  1852,  and  on  the 
15th  of  May,  1868,  the  partnership  was  dissolved.  This 

suit 
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suit  raised  many  poiats  as  to  the  rights  of  the  partners ; 
but  it  is  only  necessary  to  refer  to  those  stated  in  the 
judgment  of  the  Court. 

The  case  was  argued  by  Sir  Hugh  Cairns  and  Mr. 
Jessel  for  the  Plaintiff  Collins^  and  by  the  Solicitor'^ 
General  and  Mr.  Selwyn  for  the  Defendant  Jackson. 


The  Master  of  the  Rolls. 

The  duty  imposed  on  the  Court  in  these  suits  is  one 
of  no  ordinary  difficulty,  it  is  nothing  less  than  to  settle 
what  were  the  terms  and  conditions  on  which  a  part- 
nership was  carried  on  between  the  Plaintiff  and  De« 
fendanty  for  a  period  of  upwards  of  nineteen  years,  viz., 
from  the  end  of  1838  to  the  15th  of  May,  1858,  and 
that,  in  the  absence  of  all  articles,  and  without  any 
written  agreement,  and  in  the  midst  of  very  conflicting 
and  meagre  evidence. 

The  principle  which  must  guide  the  Court  in  coming 
to  a  conclusion  on  the  various  points  discussed  is,  I 
think,  plain.  In  the  absence  of  any  evidence,  the  pre- 
sumption is,  that  the  partners  were  equally  entitled  to 
profits,  and  equally  liable  to  bear  the  losses  ;  but  in  all 
the  cases  where  evidence  is  adduced,  that  evidence  must 
be  carefully  weighed  and  considered,  for  the  purpose  of 
ascertaining  in  what  cases  the  general  rule  above  re- 
ferred to  is  to  be  departed  from,  and  from  thence  to 
determine  upon  wbat  footing  the  excepted  accounts  are 
to  be  taken. 


5^<w. 


[After  disposing  of  the  question  as  to  the  proportions 
in  which  the  annuity  of  300^  a  year,  payable  to  Mr. 

Hugh 
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1862.       Hugh  Jackson^  was  to  be  borae  by  the  partners,  his 
Honor  proceeded :] — 

The  remaining  questions  to  be  disposed  of  are  free 
from  the  difficulty  arising  from  contradictory  evidence, 
CoLLiNB.  but  they  are  embarrassed  by  the  want  of  sufficient  evi- 
dence on  the  subject.  The  decision  of  the  Court  has 
to  rest  on  the  construction  of  the  Exhibit  A.,  the  cha- 
racter of  which  I  have  so  long  discussed,  and  which, 
on  this  part  of  the  case,  is  admitted  by  both  sides  to 
contain  the  terms  on  which  the  partnership  was  founded, 
interpreted,  when  ambiguous  or  silent,  by  the  conclu- 
sions to  be  drawn  from  the  course  of  conduct  of  the 
parties  themselves. 


The  first  of  these  relates  to  the  salary  and  profits  of 
the  clerkship  to  the  guardians  of  the  Wisbeach  Union. 

From  the  beginning  of  1839  to  the  end  of  1847,  Mr. 
W.  G.  Jackson  was  the  clerk,  and  from  the  end  of  1847 
till  the  dissolution  of  the  partnership  on  the  15th  of  ilfay, 
1858,  Mr.  Collins  was  the  clerk.  The  salary  and  profits 
during  the  whole  time  was  130/.  per  annum.  The 
question  is,  did  the  130/.  per  annum  form  part  of  the 
profits  of  the  partnership,  to  be  equally  divided  between 
the  partners  ?  Unless  something  appears  on  the  books 
to  negative  the  conclusion  to  be  drawn  from  the 
Exhibit  A.,  I  think  that  the  salary  and  the  profits  must 
be  treated  as  part  of  the  partnership  profits;  Mr. 
Jackson^  the  father,  was  to  give  up  the  several  offices  in 
favour  of  his  son  and  Mr.  Collins^  reserving  to  himself 
the  first  five  offices  by  name,  and  then  the  stewardship 
of  his  own  manors, "  and  any  others  he  might  obtain 
by  purchase  or  otherwise."  The  first  of  the  offices  is  the 
clerkship  of  the  peace;  this,  therefore,  according  to  the 
construction  of  the  articles  set  upon  them  by  the  parties 

to 


CASES  IN  chancery: 


649 


to  them,  would  have  been  properly  considered  as  a  part 
of  the  general  office  business,  unless  it  had  been  reserved 
by  name.  In  like  manner,  according  to  the  analogous 
construction  set  on  the  articles  by  the  parties  to  them, 
the  clerkship  to  the  guardians  of  the  union  must  be 
considered  as  part  of  the  general  office  business,  unless 
specially  excepted ;  but  this  is  not  reserved.  The  profits 
of  this,  therefore,  must  be  treated  as  partnership  assets. 


1862. 


The  general  scope  of  the  articles  confirms  this  view. 
There  is  no  stipulation  to  be  found  in  the  memorandum, 
that  the  office  held  by  one  of  the  partners  shall  be  for 
his  individual  benefit,  exclusively  of  others,  and  as  such 
offices  are  usually,  if  not  necessarily,  held  in  the  name 
of  one  partner,  it  would,  I  think,  in  this  state  of  things, 
even  in  the  absence  of  the  analogy  to  be  drawn  from 
the  case  of  the  clerkship  of  the  peace,  require  a  special 
clause  to  exempt  the  salary  and  profits  derived  from  the 
office  of  clerk  to  the  guardians  of  the  union  from  being 
construed  as  part  of  the  general  office  business.  The 
books  and  course  of  business  do  not,  in  any  respect, 
alter  this  view  of  the  case.  The  business  was  done  in 
the  office,  principally,  it  is  true,  by  Mr.  Jackson,  with 
the  occasional  assistance  of  Mr.  Collins  and  the  clerks 
of  the  partnership.  But  the  fact  of  one  partner 
attending  to  one  part  of  the  business  of  the  office,  and 
another  to  another,  does  not,  in  any  respect,  militate 
against  the  conclusion  that  the  whole  is  partnership 
business.  In  firms  of  solicitors,  it  is  usually  found  con- 
venient and  a  saving  of  time,  that  the  business  should 
be  so  apportioned ;  and  the  circumstance  that  an  office 
of  which  the  partnership  was  to  have  the  profits  was 
held  in  the  name  of  one  partner,  would  naturally  lead 
to  the  business  of  it  being  conducted  principally  by 
him.  Each  partner  is  to  give  his  whole  time  to  the 
business,  and  the  profits  to  be  derived  from  their  several 

labours 
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CotLlNS 
V. 

Jacksok. 
Jackson 

V. 

CoLLfHS. 


labours  are  to  be  divided  equally  between  them;  were 
it  not  80^  one  partner  would  be  working  the  whole  time 
in  an  office,  of  which  he  alone  took  the  profits,  while  the 
other  would  be  giving  up  his  whole  time  also  in  doing 
business,  the  profits  derived  from  which  would  have  to 
be  divided  between  them. 


It  is  true,  as  laid  down  in  Abtan  v.  Sims  (a),  that, 
primdfacief  the  emoluments  derived  from  offices  of  this 
character  do  not  fall  within  the  ordinary  description  of 
the  profits  of  an  attorney,  and  that  the  burthen  of 
shewing  that  they  are  to  be  so  treated  lies  on  the  person 
so  alleging ;  but  I  think  that  this  burthen  is  discharged 
by  the  terms  of  the  agreement  to  which  I  have  referred, 
and  also  that  the  dealing  of  the  parties  shew  that  this 
was  so  treated.  Accordingly  the  clerkship  of  the 
guardians  of  the  Wisbeach  Union  is  transferred  from 
one  partner  to  another,  without  comment  or  alteration  in 
the  books;  and  in  the  case  of  the  office  of  super- 
intendent registrar,  after  a  time,  Mr.  Collins  was  ap- 
pointed deputy  to  Mr.  Jackson,  and  discharged  the 
duties  of  the  office  without  any  salary  or  emolument, 
other  than  that  which  he  might  get  collaterally  in  the 
divisions  of  the  profits  if  they  belonged  to  the  firm. 

The  observations  I  have  made  on  this  subject,  in  my 
opinion,  apply  equally  to  the  office  of  superintendent 
registrar  of  births,  deaths  and  marriages  in  the  Wis- 
beach Union,  and  the  salary  and  profits  of  both  must  be 
equally  divided  in  taking  the  accounts. 


So  the  office  of  treasurer  of  the  Wisbeach  and  Chat- 
teris turnpike  trust  and  treasurer  of  the  Wisbeach  and 
T/iorney  turnpike  trust  stand  in  the  same  position.    All 

these 

(a)  24  L.  J.  {Chanc.)  553,  and  1  Jur.  {N.  5.)  438. 
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these  were  offices  held  by  Mr.  Jackson  the  father,  and 
by  him  relinquished^  as  general  office  business,  in  favour 
of  his  son  and  Mr.  ColUns. 

Various  observationsy  confirmatory  of  the  riew  I  have 
taken,  appear  to  me  to  arise  from  the  examination  of 
the  evidence  and  from  the  books  of  the  firm.  Thus, 
for  instance,  in  the  case  of  the  clerkship  of  commis- 
sioners of  sewers  of  WUbeach^  Mr.  W.  G.  Jackson  was 
the  clerk,  but  this  was  essential,  because  Mr.  Collins  was 
one  of  the  commissioners,  and  could  not,  therefore,  hold 
the  office  of  clerk,  and  for  this  office  no  salary  was  paid, 
but  the  emoluments  of  it  were  derived  by  the  pay- 
ment of  a  professional  bill  sent  in  by  the  firm  for  the 
services  performed  by  them. 

The  office  of  steward  <^tbe  manor  of  Wisheack  and  the 
treasurership  of  Welney  charity  stand,  I  think,  on  some- 
what a  different  footing.  On  the  death  of  his  father, 
Mr.  W.  O.  JcLckson  was  appointed  steward  of  the  manor 
in  his  place,  and  on  the  retirement  of  his  father  in  1860^ 
Mr.  W.  (?.«/acA«(m  was  appointed  treasurer  of  the  Welney 
charity  trust,  and,  consequently,  they  formed  no  part  of 
the  partnership  business  as  long  as  Mr.  Huffh  Jackson 
the  father  held  them.  But  when  he  ceased  to  hold  them, 
and  the  offices  were  conferred  on  one  of  the  members  of 
the  firm,  they  are,  I  think,  to  be  considered  (as  seems  to 
have  been  the  case  throughout)  as  if  the  offices  were 
given  substantially  to  the  firm,  and  that  though  only 
one  partner  was  appointed,  the  firm  in  fact  was  respon- 
sible for  the  business,  which  business  was  done  by  the 
firm,  and  the  profits  of  which  were  divisible  like  the 
other  profits  of  the  firm. 

The  next  question  which  arises  between  these  gentle- 
men arises  from  the  profits  of  a  business  called  FardeWs 

receivership. 
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receivership.  It  appears  From  the  evidence,  that  Mr.  W. 
O.  Jackson  was  appointed  receiver  of  tithes  for  the  Rev. 
Henry  Fardell,  and  that  he  continued  to  act  as  such 
receiver  from  the  beginning  of  the  partnership  until  the 
death  of  Mr.  Fardell  in  1853,  a  period  of  fifteen  and 
a-half  years,  at  a  salary  of  1002.  per  annum.  On  exa- 
mining the  evidence  on  this  subject,  it  appears  to  me, 
that  this  salary  was  paid  by  Mr.  Fardell,  in  lieu  of  all 
charges  for  professional  business  due  in  respect  of  these 
tithes,  for  receiving  and  collecting  them,  and  that  this 
was  done  by  arrangement  between  Mr.  Fardell  and  Mr. 
Hugh  Jackson,  the  father,  and  was  afterwards  continued 
with  the  son,  the  work  necessary  for  collecting  and 
enforcing  payment  of  the  tithes  was  done  by  the  firm, 
and  accounts  with  Mr.  Fardell  appear  all  to  be  made 
out  as  accounts  with  Mr.  Fardell  on  one  side,  and  the 
firm  of  Messrs.  Jackson  ^  Collins  on  the  other.  In 
this  state  of  things,  I  think  that  this  is  merely  one 
mode  of  paying  professional  business,  and  that  the 
salary  of  lOOZ.  per  annum,  in  lieu  of  a  professional  bill, 
roust  be  treated  as  general  profits  of  the  firm.  On  the 
other  hand,  it  appears  that  this  business  was  principally, 
though  not  exclusively,  intrusted  to  a  clerk  of  the  name 
of  Gappi  whose  salary  was  paid  by  Mr.  Jackson  solely, 
and  not  charged  against  the  firm.  I  am  of  opinion,  that 
in  taking  the  accounts,  Mr.  Jackson  is  entitled  to  have 
credit  for  the  salary  so  paid  by  him  to  Oapp,  as  a  pay- 
ment made  by  him  on  behalf  of  and  for  the  benefit  of 
the  firm. 
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Trade  Ma^ks. 


ACTION. 
See  Set-off. 

ADMINISTRATION  OF 

ASSETS. 

See  Exoneration. 


ADMINISTRATION  SUIT. 

See  Costs,  1. 

Mortgage,  1,  %. 
Testamentary  Expensxs. 

VOL.  ZZXL — ^IT. 


ADVANCEMENT. 
A  testator,  by  his  will,  made  provi- 
sion for  his  daughter  and  her  chil- 
dren, and  he  declared,  that  in  case 
he  should  have  made  or  should 
make  **  any  advance  of  money  "  to 
any  of  his  children  or  to  the  hus- 
bands of  his  daughters,  which  or 
the  interest  of  which  should  not 
have  been  repaid  at  his  death,  such 
child  should  bring  it  into  hotchpot. 
The  testator  had  sold  a  business 
to  his  son-in-law,  and  taken  his 
promissory  notes  for  the  purchase- 
money,  and  he  had  become  liable 
for  him  as  his  surety.  But  before 
the  date  of  the  will  the  son-in-law 
had  become  bankrupt,  and  the 
testator  had  proved  his  debt. . 
Held,  that  this  debt  was  not  such 
an  advance  of  money  as  to  be 
chargeable  against  the  daughter 
u  u 
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and  her  children.  Juiter  v.  Powell. 
Page  583 

"AND"  READ  "OR." 
See  PowKR,  3. 

ANNUITY. 

A  testator  bequeathed  "  a  sum  "  of 
Consols  to  trustees  for  his  daughter 
L.  for  lifey  with  remainder  to  her 
children.     By  a  codicil  he  directed 

•  "  that  the  sum  of  200/.  per  annum 
be  added  to  the  sum  *'  by  his  will 
"  granted  to  his  daughter  L.  dur- 
ing her  life^  and  invested  in  the 
same  manner  and  trusts"  as 
governed  the  will.  Held,  that  the 
words  "during  her  life"  were 
words  of  reference  and  not  of 
limitation,  and  that  the  gif^  by  the 
codicil  was  of  a  sum  sufficient  to 
produce  ftOOl.  a-year,  which  was 
to  be  held  for  the  daughter  for  life, 
with  Temainder  for  her  children. 
Auidjo  V.  WaUace.  19S 

APPOINTMENT. 
See  PowBR. 

ARTICLES  (PARTNERSHIP). 
See  Pabtnsrship,  i»  6. 

ASSIGNMENT. 
See  Notice,  5* 

ASSIGNOR  AND  ASSIGNEE. 
See  Choob  in  Action, 

ASSURANCE. 
The  IS  &  14  Fki.  c.  115,  s.  2  (1850), 
prohibits  assurances  in  Friendly 
Societies  beyond  100^  The  former 


acts  contained  no  such  prohibition. 
Held,  that  an  assurance  for  499/. 
effected  subsequently  (1852)  in  a 
society  established  under  the 
former  Friendly  Societies  Act, 
was  valid.     Clayton  v.  Owen. 

Page  285 

ATTACHMENT. 
See  Foreign  Attachment. 


BANK. 
See  Notice,  4. 

BANKER  AND  CUSTOMER. 
Where  a  customer  of  bankers  geu 
them  to  discount  bills  at  a  time 
when  his  account  is  largely  over- 
drawn, and  the  amount  is  simply 
carried  to  the  credit  of  his  account, 
the  bankers  are  holders  for  value, 
though  no  money  was  actually 
paid.  In  re  Carew'e  Eetate  Act. 
(No.  2.)  39 

See  Notice,  4. 

BANKRUPTCY. 

See  Power  of  Sale. 

BASTARD. 

See  Illegitimate  Children. 

BEQUEST. 

See  Will. 

BILL  FOR  ACCOUNT 
See  Principal  and  Agent. 

BILL  OF  EXCHANGE. 

A.,  being  indebted  to  the  Plaintiffs, 
gave  them  a  bill  of  exchange, 
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drawn  by  R.  and  accepted  by  the 
Defendant,  but  made  payable  to 
/? •*»  order.  The  bill  was  not  in- 
dorsed by  R.,  and  being  sent  back 
for  that  purpose,  was  destroyed 
by  R.  Held,  that  a  suit  by  the 
PlaintiflT  against  the  Defendant  to 
recover  the  amount  of  the  bill 
could  not  be  sustained.  Edge  ▼. 
Bumford.  Page  247 

See  Notice,  4. 

BOND. 
See  Lien. 

BOROUGH  ENGLISH. 
Devise,  aAer  a  tenancy  for  life,  of 
Borough  English  lands  for  sale, 
and  to  divide  the  moneys  among 
all  the  testator's  sons  and  daughters 
which  might  then  be  living,  and  to 
the  heir  and  heirs  of  them  which 
might  be  deceased,  share  and  share 
alike: — Held  that,  under  the  gift 
to  the  heirs,  the  common  law  and 
not  the  heirs  in  Borough  English 
took.     Polley  v.  PolUy.  963 

BREACH  OF  TRUST. 

1.  Trust  money  was  sent  to  A.  B, 
(one  of  a  firm  of  solicitors,  who 
was  himself  one  of  two  trustees) 
for  investment  on  mortgage.  The 
money  was  paid  into  the  bankers 
to  the  account  of  the  firm,  and  was 
aflerwards  drawn  out  by  A.  B., 
and  never  invested.  Held,  that 
the  other  member  of  the  firm  was 
liable.     Eager  v.  Barnes,         579 

ft.  Shares,  which,  by  the  rules  of  a 
company,  could  only  be  held  in 
the  name  of  a  single  person,  were 


bequeathed  specifically  to  three 
trustees  for  A,  for  life,  with  re- 
mainder over.  Held,  that  they 
might  lawfully  be  held  in  the  name 
of  a  single  trustee.  Consterdine  v. 
Consterdine.  Page  330 

BURIAL. 

1.  As  to  the  rights  of  the  clergy  to 
burial  fees  under  the  Burial  Acts, 
15  &  16  FtcL  c.  85  and  16  &  17 
VicL  c.  13.  Hornby  v.  The  Burial 
Board  for  the  Extra-Parochiai 
Place  of  Toxteth  Park.  5% 

2.  When  a  district,  being  part  of  9 
parish,  has  separate  overseers  oi 
the  poor  and  separately  maintains 
them,  such  district  is,  for  the  pur- 
poses of  the  Burial  Acts,  to  be 
regarded  as  a  distinct  parish,   llnd. 

3.  A  burial  ground  attached  to  a 
district  church,  the  right  of  inter- 
ment in  which  was  not  confined 
to  the  inhabitants  of  the  district, 
but  could  be  purchased  by  any 
stranger :— Held,  not  to  entitle  the 
incumbent  to  any  part  of  burial 
fees  derived  from  a  cemetery  pro- 
vided for  the  district  under  the 
Burial  Acts.     Jbid. 

4.  Under  the  Burial  Acts,  held,  that 
neither  the  vicar  of  Walton  nor 
the  incumbents  of  the  district 
churches  of  Toxteth  Park,  Liver* 
poolf  collectively  or  individually, 
were  entitled  to  the  burial  fees  in 
a  cemetery  provided  in  Toxteth 
Park  under  the  Burial  Acts.  Ibid. 

5.  Whether  the  district  of  Toxteth 
Park,  Liverpool,  in  extra-parochial 
or  part  of  the  parish  of  Walton-^m- 
the-Hillf  qyuere  t    Ibid. 

u  u2 
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BURIAL  ACTS. 
See  Burial, 


CAIRNS  (SIR  HUGH)  ACT. 
See  Specific  Perfobmamcb,  ft. 

CAPITAL. 
See  Partnership,  6. 

CHARGE. 
See  Ekclosure  Acts. 
Trust. 

CHARITY. 

1.  A  trust  '*  for  printing,  publishing 
and  propagating  the  sacred  writ- 
ings" of  Joanna  Soulhcote^  is  a 
charitable  trust,  which  if  given 
out  of  pure  personalty  will  be  en- 
forced and  regulated.  Thornton 
V.  Howe.  Page  14 

t.  In  respect  to  charitable  trusts  for 
printing  and  circulating  works  of 
a  religious  tendency,  this  Court 
makes  no  distinction  between  one 
sect  and  another,  unless  their  te- 
nets include  doctrines  adverse  to 
the  foundation  of  all  religion  or 
subversive  of  all  morality,  in  which 
case  this  Court  will  declare  the 
bequest  void.  Ibid. 
See  Mortmain. 
Vestry. 

CHILDREN. 
See  Issue. 

Substitution. 

CHOSE  IN  ACTION. 
The  assignee  of  a  chose  in  action, 
which  18  not  assignable  at  law^ 


takes  subject  to  all  equities.    RoU 
V.  White.  Page  520 

CLASS. 

See  Illegitimate  Children. 
Per  Stirpes. 

CLERGY. 
See  Burial. 

COMPANY. 

See  Contributory. 

Lands  Clauses  Act. 
Specific  Performance. 
Winding  up. 

COMPENSATION. 
See  Specific  Performance,  1. 

COMPROMISE. 
Parties  entered  into  an  agreement 
for  compromising  a  suit,  and  in- 
fants being  interested,  a  reference- 
was  made  to  Chambers,  to  ascer- 
tain whether  it  was  for  their  bene- 
fit. Pending  the  reference,  one 
of  the  adult  parties  became  bank- 
rupt, and  afterwards  the  Court  ap- 
proved of  the  compromise.  Held, 
that  the  compromise  was  binding 
on  the  bankrupt  from  the  date, 
subject  to  the  confirmation  by  the 
Court,  and  that  the  assignees  could 
not  recede  from  it.  Bousfield  v. 
Bousfield.  ^91 

CONDITION. 
See  Condition  Precedent. 

CONDITION  PRECEDENT. 
1.    Distinction    between    conditions 
precedent  and  subsequent.     Dav'a 
V.  Angel.  ft%^ 
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2«  Bequest  in  trust  for  A.  B,  for  life, 
in  case  he  should  tnarry  C.  D., 
and  after  his  decease,  in  trust  for 
his  eldest  child  who  should  be 
living  at  his  decease  and  should 
attain  twenty-one.  But  in  case 
A,  B,  should  not  marry  C«  /)., 
then  the  testator  directed  that  the 
bequest  should  not  take  effect, 
but  go  over.  A*  B.  married  ano- 
ther woman  in  the  life  of  the  tes- 
tator, with  the  testator's  consent. 
Meld,  that  the  condition  was  pre- 
cedent, and  was  not  dispensed 
with  by  the  testator's  consent. 
Davis  V.  AngeL  Page  223 

CONSIDERATION. 
See  Banker  and  Customer. 
Felon,  1,  2. 
Voluntary  Settlement,  2. 

CONTRIBUTORY. 

1.  A  shareholder  presented  a  peti- 
tion to  wind  up  a  company ;  the 
directors, Jo  stifle  inquiry,  bought 
him  off*  by  taking  a  transfer  of  his 
shares  to  a  nominee  of  their  own. 
The  company  having  been  ordered 
to  be  wound-up  within  two  years 
afterwards,  it  was  held  that  the 
transfer  was  not  bond  Jide^  and 
that  such  shareholder  was  a  con- 
tributory. Eyre*s  Cme.  In  re 
The  Mitre  Assurance  Company. 

177 

St,  A,  and  others,  who  all  stood  in  the 
same  position,  were  placed  by  the 
Master  of  the  Rolls  on  the  list  of 
contributories.  A,  appealed,  and 
the  order  as  to  him  was  reversed. 


Held,  that  it  waa  unnecessary  to 
re-hear  the  cases  of  the  others,  as 
they  would,  in  Chambers,  be  struck 
off*  the  list.  Re  The  National  As* 
surance  and  Investment  Associafum, 
Ee  parte  Afunday.  Page  206 

3,  Dissentient  members  were  allowed 
to  retire  by  resolutions  at  a  general 
meeting,  and  upon  terms  which 
were  assumed  to  be  ultra  tires* 
Held,  that  the  transaction  could 
not  be  questioned  by  the  continu- 
ing shareholders  after  twelve  years 
delay.  Brotherhood^ s  Case,  In  re 
The  Agriculturists'  Insurance  Com- 
pany.  365 

CORPUS  AND  INCOME. 
See  Husband  and  Wife,  !• 
Mine,  2. 

COSTS* 

1.  A  decree  was  made  in  a  suit  for 
administration  of  a  mortgagor's 
estate.  The  mortgagee  afterwards 
filed  a  foreclosure  bill«  but  sub- 
sequently obtained  full  payment 
in  the  administration  suit.  Held^ 
that  he  was  entitled  to  stay  pro- 
ceedings in  his  own  suit  and  to 
have  the  costs  of  it.  Brooksbank 
V.  Higginbottom  ;  Bent  v»  Buckley ^ 

35 

2.  A  trustee  filed  a  bill  in  a  case  in 
which  he  ought  to  have  paid 
the  fund  into  Court  under  the 
Trustee  Relief  Act,  He  was  al- 
lowed only  such  costs  as  he  would 
have  been  entitled  to  under  the 
Trustee  Relief  Act.  WelU  v. 
Malbon.  48 
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See  Cross-examination. 
Decrbi. 

Lands  Clauses  Act. 
Shorthand  Writers'  Notes. 
Testamentary  Expenses. 
Town  Agent. 
Trustee. 

COUSIN. 
Bequest  by  will  to  cousins  {'*  descend- 
ants from  my  father's  and  mother's 
brothers  and  sisters"),  with  a  sub- 
stituted gifl  to  the  *'  issue'*  of  any 
dying  in  the  testator's  life,  the 
"  issue "  to  take  their  parents' 
shares.  Held,  that  "  cousins " 
must  be  construed  *'  first  cousins/' 
and  that  "  issue"  meant  only  the 
children  of  first  cousins,  notwith- 
standing the  testator  had,  by  a  co- 
dicil, excluded  by  name  all  his  first 
cousins,  and,  his  uncles  and  aunts 
being  all  dead,  he  could  not  pos- 
sibly have  any  other  first  cousins. 
Stevenson  v.  Abingdon.     Page  305 

COVENANT. 

See  Satisfaction. 

COVENANT     NOT    TO     SUE 
FOR     RESTITUTION    OF 
CONJUGAL  RIGHTS. 
.   See  Husband  and  Wipe,  d. 

CREDITORS'  DEED. 
Trustees  of  a  creditors'  deed  were 
empowered  to  require  creditors  to 
prove  their  debts  before  executing 
it.  The  trustees  having  once  al- 
lowed a  creditor  to  execute  the 
deed  for  a  certain  sum,  it  was 
held,  that  they  could  not  after- 


wards contest  the  debt,  except  on 
a  bill  filed  for  that  purpose.  Zha- 
caaier  v.  Elce.  Page  2)25 

CROSS-EXAMINATION. 
The  cost  of  bringing  up  witnesses 
for  cross-examination  in  Court 
allowed,  in  a  taxation  between 
party  and  party,  although  they 
bad  not  been  actually  cross- 
examined.  Clark  T.  MalpoM. 
(No.  2.)  554 

CROSS   REMAINDERS. 

1.  Whenever  an  estate  is  devised  to 
two  or  more  devisees  in  tail,  with 
a  gift  over  in  case  they  die 
without  issue,  cross  remainders 
over  in  tail  will  be  implied  be- 
tween them,  but  this  rule  does  not 
apply  where  cross  remainders  are 
expressed  between  the  same  ob- 
jects, in  different  events  and  under 
different  circumstances.  Atkinson 
V.  Barton.  272 

2.  Devise  of  real  estate  to  four 
granddaughters,  by  name,  for  their 
respective  lives,  in  equal  shares, 
remainder  to  trustees  to  preserve 
contingent  remainders,  remainder, 
in  equal  shares,  to  the  children  of 
the  said  four  granddaughters  and 
the  heirs  of  their  bodies,  such 
children  taking  their  mother's 
share,  as  tenants  in  common  in 
tail,  remainder  to  the  survivors 
or  survivor  of  such  children,  and 
the  issue  of  them,  his  or  her 
bodies,  and  in  default  of  issue  of 
his  said  granddaughters  over. 
Held,  by  the  Master  of  the  Rolls, 
that  cross  remainders  were  to  be 
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implied  between  the  granddaugh- 
ters, but  by  the  Lords  Justices, 
that  they  were  to  be  implied  be- 
tween the  children  of  the  grand- 
daughters. The  House  of  Lords, 
however,  affirmed  the  judgment 
of  the  Master  of  the  Rolls.  At- 
kinson ▼•  Barton.  Page  %7% 


DAMAGES. 

See  Specific  PerformancXi  St. 

DEBT. 
A  father  voluntarily  paid  a  debt  due 
to  a  bank  from  his  son»  and  the 
father  afterwards  died  insolvent. 
Held,  that  there  was  no  debt  from 
the  son  to  the  father's  estate. 
Graham   v.    Wickham.     (No.  2.) 

478 
See  Satisfaction. 

DECLARATION  OF  TRUST. 
See  Voluntary  Gift. 

DECREE. 
Costs  of  inrolling  decree  disallowed 
on  taxation  between    party  and 
party.    Clark  v.  Malpas.    (No.  2.) 

See  Mine. 

RBFORMXNa  Deed. 
Vesting. 

DEED. 
A  post-nuptial  settlement  of  money 
recited  an  ante-nuptial  contract. 
By  the  settlement,  those  children 
who  survived  their  parents  alone 
took,  but  by  the  contract,  as  re- 
cited, all  the  children  took  vested 


interests  at  their  birtb»  The  re- 
cital being  the  only  proof  of  the 
contract: — Held,  that  the  Court 
roust  act  on  the  settlement.  Mig- 
nan  v.  tarry.  Page  211 

See  Issue,  2. 

Policy  of  Assurance. 

Reforming  Deed,  1,  %. 

Setting  Aside  Deed. 

Voluntary  Settlement. 

DEMISE. 
See  Game. 

DEMURRER. 
An  author  agreed  with  a  publisher 
for  the  publication  of  500  copies 
of  his  work.  The  work  was  pub- 
lished and  an  account  was  ren*> 
dered,  presenting  no  intricacy* 
After  an  action  brought  by  the 
publisher  for  the  balance,  a  bill 
was  filed  by  the  author  to  have 
the  account  taken  in  equity,  speci* 
fying  no  error  and  alleging  no 
fraud.  A  demurrer  was  allowed. 
Barry  v.  Stevem.  268 

See  Jurisdiction, 

Principal  and  Agent. 

Service  Abroad. 

DEPOSIT. 
Where  there  is  no  contract,  or  no 
contract  which  can  be  enforced, 
the  purchaser  is  entitled  to  a  re- 
turn of  his  deposit.  Thus,  where 
one  contracted  by  parol  for  the 
purchase  of  lands  and  paid  a  de- 
posit, and  afterwards  declined  to 
complete,  it  was  held  that  his  right 
to  a  return  of  the  deposit  consti- 
tuted a  sufficient  debt  to  support 
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a  creditors'  suit  against  the  repre- 
sentative of  the  vendor.  Casson 
V.  Roberts.  Page  613 

DEVISE. 
See  Borough  English. 
Will. 

DIRECTOR. 
See  Notice^  2,  d,  4. 

DISCRETION. 
See  Discretionary  Trust. 
Mortmain,  1. 
Power,  1. 

DISCRETIONARY  TRUST. 
A  testator  gave  his  real  and  personal 
estate  to  three  trustees,  with  power, 
in  their '* absolute  discretionj"  when 
they  should  think  fit,  but  not  other* 
wise,  to  sell,  and  convert  and  invest 
upon  certain  securities  or  '<  upon 
the  stocks,  shares,  securities"  of 
any  incorporated  company  paying 
a  dividend.  Held,  that  the  trus- 
tees were  authorized  to  invest  in 
railway  stock  bearing  a  fixed  rate 
of  interest,  but  that  they  ought  not 
to  allow  part  of  the  testator's  assets 
to  remain  on  shares,  as  invested 
by  the  testator  himself,  which,  by 
the  rules  of  the  company,  could 
only  stand  in  the  name  of  a  single 
trustee.   ConsUrdine  v.  Consterdine, 

330 

DISMISSING  BILL. 
See  Mine,  1. 

DISSOLUTION. 
See  Partnership,  1. 


DIVIDENDS. 
See  Income  and  Corpus. 

DIVORCE. 
See  Husband  and  Wife,  2,  S. 


ELECTION. 
The  wife  of  a  testator  was  entitled 
to  a  share  of  the  produce  of  the 
R.  estate,  which  had  been  di- 
rected to  be  sold.  By  his  will, 
the  testator  gave  all  "  his  share, 
estate  and  interest"  in  the  R.  pro- 
perty to  his  daughter,  and  benefits 
out  of  his  own  estate  to  his  widow. 
Held,  that  the  will  raised  a  case 
for  election  as  against  the  widow. 
friulhy  V.  W'hUley.         Page  173 

ENCLOSURE  ACTS. 
Trustees  had  powers  of  sale  and  ex- 
change, and  they  were  to  lay  out 
the  money  in  the  purchase  of 
hereditaments  or  in  payment  of 
mortgages,  charges  or  incum- 
brances affecting  the  settled  es- 
tates. They  sold  part  and  re- 
ceived 3,000/.,  which  they  handed 
over  to  the  tenant  for  life,  who  re- 
tained it  in  payment  of  expenses 
incurred  by  him  in  enclosures. 
The  tenant  for  life  died  without 
having  charged  the  inheritance 
with  the  outlay.  Held,  notwith- 
standing the  provisions  of  the  En- 
closure Acts  could  not  now  be 
complied  with,  that  the  Court  had 
power  to  declare  that  the  moneys 
properly  expended  were  a  charge 
on  the  allotments.  Femon  v.  Earl 
Manvers.  617 
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EQUITY, 

See  Principal  and  Agent. 
Set-off. 

EVIDENCE. 
See  Cross  Examination. 
Witness. 

EXECUTOR. 
An  executor,  under  a  bond  fide  belief, 
that  on  the  true  construction  of 
the  will  they  were  entitled  thereto, 
sold  out  stock,  retained  one- third 
and  paid  two-thirds  to  the  co- 
executors.  It  having  been  de- 
clared in  the  suit  that  the  next  of 
kin  were  entitled  to  this  fund,  and 
that  the  executor  was  bound  to  re- 
store it:  Held,  that  he  was  only 
liable  to  pay  interest  on  the  one- 
third  retained  by  himself.  Salt" 
marsh  v.  Barrett  {No,  2). 

Page  349 
See  Misrepresentation. 
Release. 
Trustee,  2. 

EXONERATION. 

1.  Specific  bequest  of  personalty  to 
trustees  for  certain  persons,  '*  sub- 
ject to  the  provisions  hereinafter 
made."  Then  followed  a  proviso, 
that  these  trust  funds  "  should  be 
liable  to  and  applicable,"  by  the 
trustees,  to  the  payment  of  the 
debts,  &c.  There  was  a  residuary 
bequest  to  other  persons.  Held, 
that  the  specific  legacy  was  pri- 
marily liable  to  the  payment  of  the 
debts,  &c.    Webb  v.  De  Beauvoisin, 

573 

2.  A  testator  directed,  that  after  pay- 
ment of  his  debts,  all  his  money 


should  be  divided  between  his 
three  children.  All  his  other  per- 
sonal property  be  devised  to  his 
eldest  son.  Held,  that  the  debts 
were  primarily  payable  out  of  the 
money  specifically  bequeathed. 
Vernon  v.  Earl  Manvers  (No.  2). 
Page  623 
See  Locke  King's  Act. 

FEES. 
See  Burial. 


FELON. 

1.  A  clerk,  having  robbed  his  em- 
ployers of  money,  gave  them,  upon 
the  discovery  of  his  frauds  and 
before  his  prosecution,  an  equitable 
security  on  policies  and  lands  for 
the  amount.  He  was  afterwards 
prosecuted  and  convicted.  Held^ 
that  the  debt  was  a  good  conside- 
ration for  the  securities,  and  that 
they  were  valid.  Chonme  v.  Bay* 
lis.  351 

2.  Afler  the  commission  of  a  felony, 
and  before  his  conviction,  a  felon 
may  sell  or  assign  over  his  per- 
sonal property  for  valuable  con- 
sideration. And  a  debt  existing 
at  the  time  of  the  commission  of 
the  offence  is  a  sufficient  consi- 
deration to  support  such  an  assign- 
ment. But  the  sale  roust  be  bond 
fidet  and  not  colourable  and  merely 

for  the  purpose  of  avoiding  the 
forfeiture  on  conviction.     Ibid. 

3.  The  civil  remedies  for  suing  the 
felon  which  belong  to  the  person 
whose  property  has  been  felo- 
niously taken  are  suspended,  after 
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the  discovery  of  the  commission 
of  the  oflTence,  until  the  conviction 
of  the  felon,  in  order  that  the  dig- 
nity of  the  law  may  be  vindicated 
by  the  prosecution  and  conviction 
of  the  felon.  But  it  is  indiflferent 
by  whom  the  felon  is  prosecuted. 
Chotvne  v.  Baylis.  Page  351 

FELONY. 
See  Felon,  1,  2. 

FEME  SOLE. 
See  Trustee,  1. 

FORECLOSURE. 

1.  Property  was  conveyed  by  a  mem- 
ber of  a  building  society  to  the 
trustees,  on  trust  for  sale,  to  secure 
the  moneys  due  to  the  society. 
Held,  that  the  trustees  were  not 
entitled  to  a  foreclosure,  but  to  a 
decree  for  sale.  Scrveitzer  v.  May- 
hew.  37 

2.  In  a  foreclosure  suit  the  money 
was  to  be  paid  between  12  and  1. 
The  agent  of  the  mortgagees  at- 
tended during  the  whole  of  that 
period,  but  without  a  power  of  at- 
torney, to  receive  the  money.  The 
mortgagees  themselves  only  at- 
tended twenty-five  minutes.  No 
one  attended  to  pay.  The  fore- 
closure was  made  absolute;  and 
it  appearing  that  the  mortgagor 
could  not  be  found,  he  was  de- 
clared a  trustee,  and  a  vesting 
order  was  made,  vesting  the  pro- 
perty in  the  mortgagees.  Lech- 
mere  v.  Clamp  {No,  3).  578 

FOREIGN  ATTACHMENT. 
1.  Whether  an    attachment   issued 


out  of  the  Lord  Mayor's  Court  of 
moneys  of  the  debtor  in  tlie  hands 
of  persons  resident  out  of  the 
city,  is  effectual,  quisre.  Webster 
V.  Webster.  Page  393 

2.  A  foreign  attachment  can  only  af- 
fect moneys  for  which  the  debtor 
himself  could  maintain  an  action 
at  the  time  of  the  attachment. 
Ibid, 

3.  Attachment  of  the  produce  of  the 
sale  of  a  commission  in  the  army, 
in  the  hands  of  the  army  agents, 
held  ineffectual  as  against  the  lien 
and  right  of  set-ofF  of  such  agents 
and  as  against  a  prior  equitable  as- 
signment.    Ibid, 

FOREIGN  LAW. 

1.  A  marriage  took  place  in  France 
between  a  domiciled  Frenchman 
and  an  Englishwoman  who  had 
been  resident  there  for  some  years, 
and  with  a  view  to  a  future  French 
domicile.  The  lady's  personal 
property  was  settled  by  an  English 
deed,  which  was  wholly  invalid 
according  to  the  French  law. 
Held,  that  it  was  binding  in  the 
English  Courts  as  to  personal  pro- 
perty within  its  jurisdiction.  Van 
Grutten  v.  Digby.  561 

2.  If  a  foreigner  and  Englishwoman 
make  an  express  contract  previous 
to  their  marriage,  and  if  on  the 
faith  of  that  contract  the  marriage 
afterwards  takes  places,  and  it  re- 
lates to  the  regulation  of  property 
within  the  jurisdiction  and  subject 
to  the  laws  of  this  country,  then 
this  Court  will  administer  the  law 
on   the   subject,  as  if  the  whole 
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matter  were  to  be  regulated  by 
English  law*  Van  Grutlen  v. 
Digby.  Page  561 

FRAUD. 
See  NoTTCB,  d,  4. 

Setting  aside  Deed. 

FRENCH  LAW. 
See  Foreign  Law. 

FRIENDLY  SOCIETY. 

See  Assurance. 


GAME. 

A  demise  of  the  exclusive  right  of 
sporting  over  a  farm  does  not  jus- 
tify the  lessee  in  turning  out  on 
it  game  not  bred  thereon  in  the 
ordinary  way.  Semhle  also,  that 
in  such  a  case  the  lessor  is  justified 
in  keeping  down  the  excess. 
BtrJcbeck  v.  Paget.  403 

GENERAL  MEETING. 

See  Contributory,  3. 

GENERAL  ORDER  (22nd  Ord. 

OF  5  Feb.  1861). 

See  Witness. 

GOOD-WILL. 
See  Partnership,  4. 

Right  of  Pre-emption. 


HEIR. 

See  Borough  English. 

HUSBAND  AND  WIFE. 
1.  A  husband  assigned  his  interest 
in  his  wife's  property  for  value. 


and  afterwards  took  the  benefit  of 
the  Insolvent  Act.  Held,  that  the 
wife  was  entitled  to  a  settlement 
of  the  whole  corpus^  but  not  to  the 
arrears  of  income.  Nevmian  v. 
WiUon  (No.  2).  Page  34 

2.  A  married  woman  was  entitled  to 
a  share  of  a  residue.  Before  it 
had  been  received,  the  marriage 
was  dissolved.  Held,  that  the 
divorced  wife  was  entitled  to  the 
fund.     Wells  v.  Malbon.  48 

3.  By  a  separation  deed,  the  husband 
covenanted  with  the  trustees  that 
he  would  not  compel  his  wife  to 
cohabit  with  him  by  any  legal  pro- 
ceedings, and  the  trustees  cove- 
nanted with  the  husband  that  she 
would  not  do  the  like.  This  cove- 
nant being  no  defence  in  the 
Divorce  Court  to  a  suit  for  a  resti- 
tution of  conjugal  rights,  Held,  by 
the  M.  R.,  that  this  Court  would 
not  restrain  such  a  proceeding  by 
injunction ;  but  the  L.  C.  thought 
other  wise,  and  the  point  was 
carried  by  appeal  to  the  House  of 
Lords.     Hunt  v.  Bunt.  89 

4.  Bequest  of  the  income  of  a  fund 
"  equally  between  my  brother  fV, 
S.  and  his  wife  Jane  and  my  sisters 
M,  M,  and  5.  S.,  during  their 
lives  and  the  life  of  the  survivor 
of  them.'*  Held,  that  fV.  S.  and 
wife  took  two-fourths,  and  not 
one-third.     Marehant   v.    Cragg, 

398 
See  Foreign  Law. 


ILLEGITIMATE  CHILDREN. 
Bequest  to  A.  and  B.  for  life,  and 


664 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


afterwards  to  their  surviving  chil- 
dren (which  gift  failed),  and  in 
default  to  <<  the  children,  legiti- 
mate or  illegitimate,  of  my  brother 
H:'  equally.  H.  had  five  illegi- 
timate children  at  the  date  of  the 
will,  two  of  whom  pre-deceased 
the  testator,  and  he  had  nine  legi- 
timate children  after  the  testator*8 
death.  Held,  that  the  gift  was 
valid,  and  that  the  property  was 
divisible  amongst  the  three  illegi- 
timate and  the  nine  legitimate 
children.     Bameit  v.  TugwelL 

Page  232 

IMPERTINENCE. 

See  Scandal. 

IMPLICATION. 

See  Cross  Remainders. 

INCOME  AND  CORPUS. 

Dividends  in  a  public  company, 
earned  before  the  testator's  death, 
but  declared  afterwards,  form 
income  and  not  corpus.  Bates  v. 
Mackinley.  280 

See  Husband  and  Wife,  I. 
Mine,  2. 

INJUNCTION. 
See  Husband  and  Wife,  3. 
Mine,  1. 
Winding  up,  2. 

INROLMENT  OF  DECREE. 
See  Decree. 

INSOLVENT. 
See  Husband  and  Wife,  I. 


INTEREST. 
See  Executor. 

•    MoRTOAGEyS. 

Partnership,  5,  7, 

ISSUE. 

1.  A  testator  gave  legacies  to  hia 
niecesi  with  power  to  his  executors 
to  settle  them  on  his  nieces  for  life, 
and  at  their  deaths  for  the  benefit 
of  their  **  issues."  He  also  gave 
them  his  residue,  with  like  power 
to  settle  it  on  his  nieces  and  for 
the  benefit  of  "their  respective 
children,"  as  provided  with  re- 
spect to  the  legacies.  Held,  that 
'*  issues,"  must  be  construed  "chil- 
dren," and  that  the  children  of 
nieces  took,  to  the  exclusion  of 
grandchildren.    Baker  v.  Bayldon. 

Page  209 

2.  The  word  **  issue"  in  a  deed  con- 
strued "children,"  in  regard  to 
personalty.     Marshall  v.  Baker. 

608 


JOINT  STOCK  COMPANY. 

See  Contributory. 
Notice,  1,  2,  3,  4. 
Winding  up. 

JOINT  TENANTS. 
Under  a  will,  C,  and  Z).  were  en- 
titled equally  to  a  sum  of  stock. 
C,  the  executor,  with  the  concur- 
rence of  Z).,  transferred  it  into 
the  joint  names  of  C.  and  Z). 
Held,  that  they  thereby  became 
joint  tenants.     Eames  v.  Godwin. 

25 
See  Tenants  in  Common. 
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JURISDICTION. 
A  bill  was  filed  in  England  to  admi- 
nister the  trusts  of  a  Scotch  cre- 
ditors' deed,  under  which  a  min- 
ing concern  in  Scotland  was  to  be 
carried  on  by  a  trustee.  All  the 
parties  except  the  Plaintiff  were 
domiciled  in  Scotland^  but  an  order 
had  been  obtained  to  serve  the 
bill  there.  The  Defendants  ap- 
peared and  demurred  to  the  juris- 
diction. The  demurrer  was  al- 
lowed by  the  Master  of  the  Rolls, 
and  his  decision  was  affirmed  by 
the  Lord  Chancellor.  Cookney  ▼. 
Jnderson.  Page  452 

See  Bill  of  Exchanob. 

Husband  akd  Wife,  d. 

Principal  and  Aobnt. 

Service  Abroad,  1,  ft,  3. 

Set-off. 


LANDS  CLAUSES  ACT. 
Property,  the  subject  of  a  suit,  being 
interfered  with  by  a  public  com- 
pany, the  compensation  was  paid 
into  Court.  Upon  a  petition  to 
transfer  the  fund  into  the  cause, 
and  to  accumulate  the  dividends, 
the  parties  to  the  suit  were  served. 
Held,  that,  under  the  Lands  Clauses 
Act,  the  company  was  only  bound 
to  pay  the  costs  of  the  Petitioner 
and  the  costs  of  serving  the  Re- 
spondents, but  not  the  costs  of 
their  appearance.  Sidney  v.  fVil- 
mer.  (No.  2.)  In  re  The  Clay 
Cross  Waterworks  Act,  1856.  SS8 
See  Specific  Performance,  3,  4. 


LAND  TAX. 
A  person  having  a  partial  interest 
redeemed  the  land  tax  on  three 
several  tenements  by  one  contract, 
at  one  price.  Held,  that  the  three 
charges  were  not  consolidated  so 
as  to  give  him  one  aggregate  charge 
on  all  tenements,  but  that  he  ac- 
quired three  separate  charges  on 
the  three  several  tenements.  Cox 
v.  Coventoti.  Psge  378 

See  Specific  Performance. 

LEASE. 
5ee  Specific  Performance,  1. 

LEASEHOLD. 
See  Game. 

Partnership,  4. 

LEGACY. 

See  Will. 

LIEN. 
Upon  a  sale  of  a  debt  proved  in  an 
administration  suit,  the  purchaser 
gave  a  bond  for  the  purchase- 
money,  payable  by  instalments. 
Held,  that  he  had  not  lost  his  lien 
on  the  debt  for  the  payment  of 
the  unpaid  purchase-money.  Co/- 
Uns  V.  ColUns  {No.  ft)  ;  Downes  v. 
Downes,  846 

See  West  India  Plantation. 

LOCKE  KING'S  ACT. 
1.  Devisees  of  a  real  estate  which 
had  been  mortgaged  by  the  tes- 
tator held  entitled  to  have  the 
mortgage  paid  out  of  the  other 
real  and  personal  estate  devised 
for  payment  of   debts,  notwith- 
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standing  Locke  King's  Act  (17  & 
18  Fiet.  c.  lis),  Newman  v. 
WiUon.  Page  33 

ft»  A  direction  to  pay  all  debts  out 
of  the  testator's  personal  estate  is 
not  a  suflScient  expression  of  a 
"  contrary  or  other  intention,"  so 
as  to  prevent  a  devisee  of  a  mort- 
gaged estate  taking  aim  onere  un- 
der Locke  King'M  Act  (17  &  18 
VicL  c.  lis),  Ronson  v,  Harri- 
son. ft07 

LORD  MAYOR'S  COURT. 

See  FoREioK  Attachment. 


MANAGER. 
See  West  India  Plantation. 

MINE. 
1.  By  mining  operations,  the  De- 
fendant had  sunk  not  only  the 
level  of  a  stream  supplying  the 
Plaintiff's  mill,  but  also  that  of 
the  adjoining  land.  The  Plaintiff 
filed  a  bill  for  an  injunction :  but 
it  did  not  appear  that  there  had 
been  any  diminution  of  water  to 
the  mill.  Held,  that  the  bill  ought 
not  to  be  dismissed ;  and  on  the 
Defendant's  undertaking  not  to 
work  the  minerals  so  as  to  ob- 
struct, &c.  the  water  and  the  sup- 
ply thereof  along  the  watercourse, 
it  was  retained,  with  liberty  to 
apply.  The  Court  however  inti- 
mated, that  in  default  of  the  un- 
dertaking being  given,  an  injunc- 
tion would  be  granted.  ElrveU  v. 
Crowther.  163 


2.  A  testator  demised  all  the  seama 
of  coal  under  his  estate,  but  only 
two  seams  were  worked  or  known 
of  in  his  life.  Afler  his  death,  a 
lower  seam  was  discovered,  which 
could  only  be  worked  by  a  new 
shaf^.  A  new  lease  being  granted 
after  the  testator's  death  : — Held^ 
that  the  tenant  for  life  under  his 
win  was  entitled  to  the  annual 
profits  arising  from  the  new  seam. 
Spencer  v.  Scurr,  Page  884 

See  Mortgage,  8. 

MINERALS. 

See  Mine,  2. 
Mortgage,  8. 

MISDESCRIPTION. 
See  Specific  Performance,  1. 

MISREPRESENTATION. 
1.  A  legatee  charged  the  share  to 
which  he  was  entitled,  under  his 
father's  will,  to  A,  B.^  who  gave 
notice  to  the  executor.  The  exe- 
cutor indorsed  on  the  notice  that 
he  had  no  objection  to  pay  the 
money  '*  that  might  become  due  " 
to  the  legatee  '*on  the  final  dis- 
tribution of  his  father's  property." 
There  was  at  this  time  a  prior 
charge,  of  which  the  executor  had 
notice^  but  he  did  not  disclose  it 
to  A.  B,  The  executor,  on  a  sub- 
sequent occasion,  also  represented 
that  the  legatee's  share  would  cer- 
tainly be  as  much  as  1,500/., 
which  estimate  turned  out  to  be 
erroneous.  Held,  that  the  exe- 
cutor was  not  liable  for  the  sup- 
pression of  the  existence  of  the 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


667 


first  charge  or  bound  to  make 
good  the  representation  as  to  the 
Talue  of  the  share.  Stephens  v. 
VenahUs.  (No.  2.)  Page  124 

2.  By  a  marriage  settlement,  it  was 
recited  that  the  husband  was  abso- 
lutely entitled  to  a  sum  of  7,000/. 
part  of  the  personal  estate  of  a 
deceased  person  then  being  ad- 
ministered by  this  Court.  The 
husband  settled  5,000/.  part  of  the 
7,000/.,  but  the  assets  proved  in- 
sufficient to  pay  even  the  5,000/. 
Held,  that  this  was  not  a  repre- 
sentation which  the  husband  was 
bound  to  make  good,  and  that  the 
deficiency  did  not  constitute  a 
debt  payable  out  of  his  assets. 
Evans  y.  Wyatt.  217 

See  Solicitor. 

MISTAKE. 
Bill  by  two  sisters  to  reform,  on  the 
ground  of  mistake,  a  deed  entered 
into  between  them  and  their  two 
brothers  for  making  a  provision 
for  a  third  brother  and  his  family, 
dismissed  with  costs.  Benlky  v. 
Alacknay,  1 43 

See  Voluntary  Settlement,  1. 

MORTGAGE. 

\.  A,  B.  mor^ged  freeholds  and 
leaseholds  together  and  died  in- 
testate in  1857.  Held,  (as  be- 
tween the  heir  and  administrator), 
that  the  freeholds  and  leaseholds 
must  bear  the  burthen  rateably. 
Evans  y.  Wyatt.  217 

2.  In  a  suit  to  administer  a  mort- 
gagor's estate,  the  mortgagee,  who 


was  not  a  party,  came  in  and  con- 
sented to  a  sale.  The  produce 
formed  the  whole  assets  and  was 
less  than  the  mortgage.  Held, 
that  the  mortgagee  was  entitled  to 
the  whole  fund,  after  payment  of 
the  costs  of  sale.  Dighton  v. 
Withers.  Page  423 

3.  Where  a  mortgaged  estate  is  of 
an  insufficient  value  to  pay  the 
mortgage,  a  mortgagee,  on  enter- 
ing into  possession,  may  open 
mines  and  cut  timber,  and  he  will 
be  charged  only  with  the  net 
profits.  But  where  the  estate  is 
sufficient,  a  mortgagee  in  posses- 
sion has  no  such  right,  and  if  he 
opens  and  works  mines,  he  will  be 
charged  with  the  gross  receipts, 
and  will  be  disallowed  the  ex« 
penses  of  working.  MUktt  v. 
Davey.  470 

4.  A  decree  was  made  in  a  suit  for 
the  administration  of  a  mortga- 
gor's estate.  The  mortgagee  after- 
wards filed  a  foreclosure  bill,  but 
subsequently  obtained  full  pay- 
ment in  the  administration  suit. 
Held,  that  he  was  entitled  to  stay 
proceedings  in  his  own  suit  and  to 
have  the  costs  of  it.  Brooksbank 
v.  HigginlH>tlam  ;  Bent  v.  Buckley, 

35 

5.  In  an  administration  suit,  an  estate 
was  ordered  to  be  sold  discharged 
of  the  mortgage,  if  the  mortgagee 
consented.  The  mortgagee  con- 
sented to  the  salie  :  Held,  that  the 
mortgagee  was  only  entitled  to  six 
months'  interest  from  the  date  of 
his  consent,  if  paid  within  that 
time,  and  to  interest  to  the  day  of 
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payment  if  paid  afterwards,  out  of 
the  proceeds  of  the  sale.  Day  v. 
Day.  Page  270 

See  Costs,  1. 

Foreclosure. 

Locke  Kino's  Act. 

Receiver. 

Specific  Performance,  2. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  MoRTOAOE. 

MORTMAIN. 
A  testator  directed  his  trustees  to  in- 
vest his  personal  estate  upon  ''real 
securities/'  with  full  power  •*  to 
change  the  securities  or  funds/' 
and  he  bequeathed  a  part  to  cha- 
rity. Held,  that  the  discretion  as 
to  the  mode  of  investment  render- 
ed the  charitable  gift  valid.  Gra- 
ham  V.  Paternoster.  SO 

See  Charity. 
Tomb. 


NEXT  OF  KIN. 
See  Per  Stirpes. 

NOTICE. 

1.  The  rule,  that  notice  to  one  part- 
ner in  an  ordinary  trading  part- 
nership is  notice  to  all  the  part- 
ners, does  not  apply  to  a  joint 
stock  company.  In  re  Carerv*s 
Estate  Act.    {No.  2.)  39 

2.  Knowledge  of  a  particular  fact  re- 
lating to   the  accounts*  by  one 


director  of  a  banking  company,  is 
not  notice  to  the  company,  where 
that  director  had  no  voice  in  the 
management  of  the  accounts,  and 
the  money  transactions  of  the  com- 
pany were  conducted  exclusively 
by  a  manager  under  three  direc- 
tors, of  whom  the  director  pos- 
sessing the  knowledge  was  not 
one.  In  re  Carew^s  Estate  Jet. 
(No.  2)  Page  39 

3.  When  a  director  is  about  to  com- 
mit a  fraud,  it  is  to  be  presumed 
that  he  will  not  disclose  the 
circumstance  to  his  colleagues. 
Ibid. 

4.  Colonel  fV.  fraudulently  obtained 
possession  of  acceptances  of  C, 
and  he  got  them  discounted  and 
carried  to  his  account  by  a  bank- 
ing company  to  whom  he  was 
greatly  indebted,  and  of  which  he 
was  a  director  and  local  manager. 
Held,  under  the  circumstances, 
that  the  bank  had  notice,  and  could 
not  be  considered  bona  fide  owners. 
Ibid. 

5.  A.  B.f  having  assured  his  life, 
wrote  to  the  assurance  company, 
"  please  to  take  notice  that  I  wish 
to  transfer  my  interest  in  the 
policies  "  to  C.  D.  The  letter  was 
delivered  to  the  company  and 
noted  in  their  books.  Held,  that 
this  was  a  good  equitable  assign- 
ment, as  against  a  subsequent 
assignee  of  the  policies,  who  had 
in  addition  obtained  possession  of 
the  policies.     Chonme  v.  Bayles. 

351. 

6.  Extent  to  which  a  purchaser  is 
held  to  have  notice  of  the  contents 
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of  documents  referred  to  in  the 
particulars  of  sale.  Cox  v.  Coven- 
ton.  Page  378 

7.  If  property  is  declared  to  be  sold 
subject  to  the  provisions  contained 
in  a  deed  which  is  specially  re- 
ferred to,  without  mentioning  its 
contents,  and  which  deed  can  be 
examined  before  the  sale  by  the 
purchaser,  he  is  bound  by  every- 
thing contained  in  that  deed.  But 
if  the  vendor,  instead  of  referring 
the  purchaser  to  the  deed  to  ascer- 
tain its  contents,  himself  states 
what  the  contents  are,  the  pur- 
chaser is  not  bound  to  examine 
the  deed  itself,  but  may  reason- 
ably trust  to  the  representation  of 
it,  contained  in  the  particulars  of 
sale,  as  being  a  correct  statement 
of  its  contents.     Ibid, 

8.  As  between  two  equitable  as- 
signees, the  time  when  notice  is 
given  to  a  person  who  afterwards 
becomes  the  trustee  is  of  no  im- 
portance, if  both  notices  are  given 
previous  to  the  period  when  the 
relation  of  trustee  or  cestui  que  trust 
is  created.     Webster  v.   Webster, 

893 
See  Specific  PsrformancE|  1. 


OFFICES. 

See  Partnership,  8,  9. 


PARENT  AND  CHILD. 
See  Debt. 

Power,  5,  6,  7,  8. 
Substitution, 
vol.  xxxi — iv. 


PARTNERS. 

See  Notice,  I. 
Partnership. 

PARTNERSHIP. 

1.  The  Plaintiff  and  Defendant  be- 
came partners  for  ten  years,  the 
Plaintiff  paying  the  Defendant  a 
premium  of  1,000/.  A  quarrel 
occurred  at  the  end  of  eight  years, 
in  which  both  parties  were  held  to 
be  in  the  wrong,  and  a  dissolution 
took  place.  Held,  that  the  Plain- 
tiff was  entitled  to  a  return  of 
200/.  of  the  premium.  Pease  v. 
Hewitt.  Page  22 

2.  As  to  the  right  of  a  part  owner 
or  partner  in  ships,  who  acts  as 
ship's  husband,  to  charge  the  usual 
commission.  Semble,  that,  in  the 
absence  of  any  agreement,  express 
or  implied,  he  is  not  entitled.  In 
a  case  in  which  no  express  agree- 
ment appeared,  and  the  books 
shewing  the  usual  course  of  deal- 
ing were  not  produced  at  the 
hearing,  an  inquiry  was  directed. 
Miller  v.  Mackay.  77 

3.  A.  and  B*  entered  into  a  partner- 
ship for  seven  years ;  the  business 
was  carried  on  by  and  in  the  name 
of  A.  alone,  B*  being  a  mere  sleep- 
ing partner.  A.  continued  the 
businesis,  after  the  expiration  of 
the  term,  on  the  same  premises. 
Held,  that  B,  was  entitled  to  a 
share  of  the  subsequent  pro6ts. 
Parsons  v.  Hayward.  199 

4.  A.  and  B,  carried  on  the  business 
of  chemists  upon  leasehold  pre- 
mises belonging  to  A.  By  the 
partnership  articles,  upon  A,*s  re- 
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tirement  B.  was  to  have  the  right 
of  purchasing  the  premises  at  a 
valuation.  Held,  that  the  pre- 
mises were  to  be  valued  irrespec- 
tive of  the  advantages  to  be  de- 
rived from  the  fact,  that  the  busi- 
ness of  chemist  had  been  carried 
on  there  for  thirty  years.  Bur- 
feld  V.  Rouch.  Page  241 

6*  By  a  partnership  deed,  interest  at 
51,  per  cent,  was  payable  on  the 
partners'  capital,  and  it  was  pro- 
vided, that,  on  death  or  retire- 
ment of  a  partner,  the  clear  balance 
ascertained  at  the  last  stock  taking 
should  be  repaid,  with  interest  at 
51.  per  cent.,  by  certain  instal- 
ments. But  upon  the  death  of  a 
partner  the  last  stock  taking  was 
to  be  conclusive  *'as  to  the  share 
and  amount  of  interest  of  the  de- 
ceased partner  in  the  business,  and 
should  be  the  sum  to  be  paid  to 
his  executors,"  with  interest  from 
the  last  stock  taking  in  lieu  of 
profits  from  that  time.  Held,  that 
the  estate  of  a  deceased  partner 
was  entitled  not  only  to  51,  per 
cent,  for  interest  but  also  to  51, 
per  cent,  for  profits.  Browning  v. 
Browning,  3 1 6 

6.  By  partnership  articles, "  the  clear 
balance,  as  ascertained  from  the 
last  stock  taking"  of  a  deceased 
partner,  together  with  any  addi- 
tional capital  (if  any),  was  to  be 
paid  to  his  executors  by  instal- 
ments, and  the  last  stock  taking  was 
to  be  '*  conclusive  as  to  the  share  or 
amount  of  interest  of  the  deceased 
partner  in  the  business,  and  was 
to  be  the  sum  to  be  paid  to  his 


executors."  Held,  that  as  the  ad- 
ditional capital  was  to  be  taken 
into  account,  so,  impliedly,  capital 
drawn  out  in  the  interval  between 
the  last  stock  taking  and  the  death 
of  a  partner  must  be  deducted. 
Browning  v.  Browning,    Page  316 

7.  A  partner  drew  out  more  than  he 
was  entitled  to  under  the  partner- 
ship articles.  Held,  that  he  was 
not  liable  to  be  charged  with  in- 
terest.  Meymott  v.  Meymott.  445 

8.  Primd  facie,  the  emoluments  de- 
rived from  ofRces  of  the  character 
of  a  clerkship  to  the  guardians  of 
a  union  do  not  fall  within  the 
ordinary  description  of  profits  of 
an  attorney.  Collins  v.  Jackson; 
Jackson  v.  Collins.  645 

9.  The  profits  of  the  ofBces  of  clerk- 
ship to  poor  law  guardians,  super- 
intendent registrar  of  births,  &c., 
treasurer  of  turnpike  trust,  stew- 
ardship of  a  manor,  treasurership 
of  a  charity  and  receivership  of 
tithes  at  a  fixed  salary,  held  to 
form  part  of  a  partnership  between 
solicitors.     Ibid, 

10.  In  the  absence  of  any  evidence, 
the  presumption  is,  that  partners 
are  equally  entitled  to  the  pro- 
fits and  equally  liable  to  bear 
the  losses  of  the  business.  Ibid. 
See  Breach  of  Trust. 


PATENT. 
An  invention  was  described  in  a 
book  published  in  France,  copies 
of  which  were  sent  to  England,  to 
a  bookseller,  for  sale.  Held,  that 
this  was  a  publication  of  the  in- 
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vention,  and  that  no  valid  patent 
could  afterwards  be  taken  out  in 
this  country  for  the  same  inven- 
tion.    Lang  V.  Gisborne, 

Page  133 

PAYMENT  OF  DEBTS. 

See  Exoneration,  2. 
Locke  King's  Act. 

PERFORMANCE. 

See  Satisfaction. 

PERPETUAL  ANNUITY. 

See  Annuity. 

PERPETUITY. 
See  Remoteness. 
Tomb. 

PER  STIRPES. 
A  testator  bequeathed  his  residue  to 
bis  wife  for  life^  and  afterwards 
"  to  his  and  her  next  of  kin  in 
equal  shares."  Held,  that  the 
nearest  of  kin  of  both  took  as  one 
class,  and  not  per  stirpeu  Rook 
y.  The  Attorney 'GeneraL  813 

PLEADING. 
A  party  having  a   mere  possibility 
cannot  maintain  a  suit  respecting 
it.     Davis  v.  Angel.  223 

See  Scandal. 

POLICY. 

See  Notice,  5. 

Policy  Of  AssUra)ice. 

POLICY  OF  ASSURANCE. 
A.  B*  voluntarily  assigned  a  policy 
on  his  life  to  trustees  for  his  in- 


fant son,  if  he  attained  twenty- 
five  ;  but  if  he  died  under  that 
age  and  A»  B,  should  think  proper 
to  keep  up  the  policy,  upon  trust 
for  C  D,  A,  B.  covenanted  to  pay 
the  premiums  during  the  life  of 
his  son  only,  and  in  the  event  of 
A,  B,  ceasing  to  pay  the  pre- 
miums, he  should  be  at  liberty  to 
sell  the  policy  and  retain  the 
money.  The  son  died  under 
twenty- five,  and  A,  B,  mortgaged 
the  policy,  covenanting  to  pay  the 
premiums,  which  he  did.  Held, 
on  the  death  of  A,  B,  that  the 
produce  of  the  policy  belonged  to 
the  mortgagees,  and  not  to  CD. 
Pedder  v.  Mosely.  Page  159 

See  Notice,  5. 


POSSIBILITY. 

See  Pleading. 


POWER. 

1.  A  testator  gave  his  executors  full 
power  to  sell  his  ships  by  public 
or  piivate  sale,  to  sell  under  mort- 
gage by  private  valuation  to  any 
party  holding  shares  with  him 
therein,  if  they  should  be  desirous 
of  purchasing  the  same.  Held, 
that  this  was  a  discretionary  power, 
and  conferred  no  benefit  on  the 
part  owners.     Brown  v.  Gellatly. 

2*3 

2.  Bequest  to  A.  or  such  of  her 
*•  children,"  "  in  such  parts,  shares 
and  proportions"  as  B.  should  ap- 
point, and  in  default  to  A.  for  life, 
with   remainder    to    her    children 
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equally.  Held,  to  authorize  an 
exclusive  appointment  to  one  of 
several  children  of  A*  Turner  v. 
Bryans.  Page  303 

3.  A  power  of  sale  and  exchange  was 
given  to  the  trustees  of  a  settle- 
ment, at  the  request  of  the  person 
for  the  time  being  **  seised  of  the 
freehold  and  inheritance  of  the 
manors,"  &c.  Held,  that  reading 
the  word  "and,"  conjunctively, 
the  power  could  not  be  exercised 
at  the  request  of  a  tenant  for  life 
who  (subject  to  intervening  limita- 
tions) had  the  ultimate  remainder 
in  fee.  Held,  also,  that  the  word 
**  and  "  could  not  be  read  disjunc- 
tively as  "or."  The  Earl  of 
Malmesbury  v.  The  Countess  of 
Malmesbury  ;  PhiiUpson  v.  Turner > 

407 

4.  Power  of  sale  in  a  settlement  rec- 
tified, on  proof  that  it  was  not 
conformable  with  the  contract. 
Ibid. 

5.  The  donee  of  a  power  cannot 
execute  it  for  an  object  foreign  to 
purposes  for  which  it  was  intended, 
and  therefore  an  ordinary  power 
in  a  marriage  settlement  of  ap- 
pointment amongst  the  children 
cannot  be  made  subservient  to  the 
accomplishment  of  any  particular 
fancies  or  inclinations  which  the 
donee  of  the  power  may  have  as 
to  the  profession  in  life  which  a 
child  may  choose  to  adopt,  nor 
can  it  be  exercised  in  such  a  mode 
as  to  prevent  a  child  marrying  a 
particular  person.  Lady  Mary 
Topham  v.  The  Duke  of  Portland. 

525 


6.  An  appointment  was  made  to  A. 
(an  object  of  a  power)  with  trusts 
in  favour  of  B.  (another  object), 
but  intended  to  accomplish  a[  pur- 
pose not  warranted  by  the  power : 
— Held,  that  it  could  not  be  treated 
as  an  absolute  appointment  to  6., 
discharged  of  the  void  purpose. 
Lady  Mary  Topham  v.  The  Duke 
of  Portland.  525 

7.  An  appointment,  under  a  previous 
agreement,  that  the  appointee  will 
deal  with  the  appointed  fund  in  a 
manner  foreign  to  the  purposes 
for  which  the  power  was  intended, 
is  void,  and  so  is  such  an  appoint- 
ment where  the  agreement  is  sub- 
sequent, if  accomplished  by  the 
inevitable  influence  possessed  by 
the  appointor  over  the  appointee. 
Ibid. 

8.  A  parent,  having  by  his  settle- 
ment an  exclusive  power  of  ap- 
pointing a  fund  to  his  children, 
was  desirous  of  preventing  a 
daughter  marrying  a  particular 
gentleman.  For  that  purpose,  he 
appointed  part  of  the  fund  to  his 
son,  who,  about  a  month  after- 
wards, settled  it  on  discretionary 
trusts  in  favor  of  the  daughter,  the 
object  being  to  prevent  that  mar- 
riage. Held,  that  this  was  one 
transaction,  that  the  object  aimed 
at  was  foreign  to  the  purposes  for 
which  the  power  was  intended,  and 
that  the  appointment  was  alto- 
gether void  in  equity.     Ibid. 

9.  The  execution  of  a  power  in  such 
a  form  as  to  tend  to  prevent  a 
marriage  between  A»  (an  object) 
with  B.,  is  valid,  if  such  be  the 
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object  of  the  original  settlement 

creating  the  power.     Lady  Mary 

Topham  v.  The  Duke  of  Portland. 

Page  525 
See  Power  or  Sale. 

Satisfaction. 

POWER  OF  SALE. 
Power  of  sale  of  realty  given  to 
trustees  with  the  consent  of  the 
tenant  for  life,  held  exercisable 
Siher  his  bankruptcy,  with  the 
consent  of  the  tenant  for  life  and 
of  all  persons  who  hadbeconrie 
interested  in  his  estate.  E'udellv, 
Hammerxley.  255 

See  Power,  S, 

POWER  OF  SALE  AND 

EXCHANGE. 

See  Enclosure  Acts. 

PRACTICE. 

See  Cross  Examination. 
Demurrer. 
Foreclosure,  2. 
Service  Abroad. 
Settled  Account. 
Witness. 

PRACTICE  IN  CHAMBERS. 

See  Contributory,  2. 

PREMIUM. 
See  Partnership,  1. 

PRESUMPTION. 
A  testator  and  two  oC  the  legatees  in 
his  will  perished  in  a  ship,  which 
was  supposed  to  have  foundered. 
There  being  no  evidence  of  sur- 
vivorship:— Held,  that  the  bequest 
failed.     Barnelt  ?.  TugwelL      232 


PRIORITY. 
See  Notice,  8. 

PRINCIPAL  AND  AGENT. 
The  bare  relation  of  principal  and 
agent  does  not  entitle  the  principal 
to  come  into  equity  for  an  account, 
if  the  matter  can  be  fairly  tried  at 
law.  Barry  v.  Stevens,  Page  258 
See  Demurrer. 

PUBLICATION. 
See  Patent. 

PUBLIC  COMPANY. 
See  Contributory. 
Lands  Clauses  Act. 
Notice,  1,  2,  8,  4. 
Specific  Performance,  8,  4. 
Winding  up. 


RAILWAY  COMPANY. 

See  Lands  Clauses  Act. 

Specific  Performance,  8,  4. 

RECEIVER. 

1.  Receiver  granted  under  special 
circumstances,  at  the  instance  of  a 
first  mortgagee  having  the  legal 
estate.  Ackland  v.  Gravener,    482 

2.  A,,  together  with  6.  as  his  surety, 
mortgaged  their  respective  estates 
for  A,*s  debt ;  but  it  was  provided 
that  recourse  should  not  be  had  to 
^.'«  estate  unless  A, 's  estate  should 
prove  insuflicient.  In  a  suit  for 
foreclosure,  B.  insisted  that  the 
insufficiency  of  A.*s  estate  had  not 
been  shewn.  The  Court  granted 
a  Receiver  over  B,*s  estate,  al- 
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though  the  legal  estate  was  vested 
in  the  mortgagee.  Ackland  v. 
Gratener.  Page  482 

See  Solicitor. 

RECTIFYING  DEED. 
See  Reforming  Deed. 

REFERENTIAL  TRUSTS. 
A  testator  gave  his  residue  to  his 
grandchildren,  the  children  of  his 
son  and  daughter  (^.  and  B,) 
living  at  his  decease,  with  a  gift 
over  to  his  brothers  and  sisters,  in 
case  any  died  before  attaining  a 
vested  interest.  By  a  codicil,  he 
gave  4,000/.,  the  interest  to  be 
paid  *'  in  equal  moieties "  to  A, 
and  B,  '*  during  their  lives,  and  at 
their  decease  the  said  sum  of 
4,000/.  to  be  for  the  bene6t  of  his 
grandchildren,  agreeably  to  the 
instructions  contained  in  his  will.'* 
A,  died,  living  B.  Held,  that  a 
moiety  of  the  4,000/.  became,  upon 
the  death  of  A,,  divisible  amongst 
his   children.      Archer    v.    Legg, 

187 

REFORMING  DEED. 

1.  A  deed  can  only  be  rectified  on 
the  ground  of  mistake  in  cases 
where  the  mistake  is  common  to 
all  parties.     Bentley   v.  Mackay. 

143 

2.  Bill  by  two  sisters  to  reform,  on 
the  ground  of  mistake,  a  deed 
entered  into  between  them  and 
their  two  brothers  for  making  a 
provision  for  a  third  brother  and 
his  family,  dismissed  with  costs. 

Ibid. 


3.  As  to  the  necessity  of  a  re-con- 
veyance in  cases  ef  rectification  of 
a  settlement,  and  as  to  its  retro- 
spective operation.  Form  of  decree 
io  such  a  case.  Malmsbury  v» 
Malmsbury.  Page  407 

See  Power,  4. 

RELEASE. 
A  testator  bequeathed  two  legacies 
of  2,000/.  The  executor  ren- 
dered an  account  of  the  estate  to 
A,  B,  one  o£  the  legatees,  shew- 
ing it  to  be  about  1,750/.  in  the 
whole.  The  legatee,  on  receipt  of 
half,  executed  a  general  release. 
Afterwards,  it  appeared  that  there 
was  a  further  'asset  of  2,000/.  be- 
longing to  the  estate  which  had 
been  omitted.  Held,  that  the  re- 
lease was  binding  pro  lanto,  and 
the  executor  was  ordered  to  ^pay 
to  A.  B.  a  moiety  of  the  2,000/. 
Anonymous.  310 

RELIGION. 
See  Charity. 

REMOTENESS. 
Gxd  of  residue  of  real  and  personal 
estate  to  A.  for  life,  and  after  her 
decease,  in  trust  for  all  her  sons 
and  daughters  who  should  attain 
twenty-two  equally,  with  a  power 
to  apply  the  '' annual  income  or 
fund*'  for  their  maintenance  or 
**  benefit*'  during  their  **  mino- 
rity ;*'  Held  void  for  remoteness. 
Thomas  v.  fVUberforce.  299 

REPRESENTATION. 
See  Misrepresentation. 
Solicitor. 
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REVERSION. 

See  Reversionary  Interest. 

REVERSIONARY  INTEREST. 

1.  A  purchase  of  reversionary  in- 
terest for  200/.  was  set  aside  on 
the  sole  ground  that  the  purchaser 
had  paid  38/.  less  than  its  real 
value.     Jones  v.  Ricketts, 

Page  130 

2.  A  purchase  of  a  reversionary  in- 
terest by  a  brother  from  a  sister 
at  an  undervalue  set  aside  twenty 
years  after  the  purchase  and  ten 
years-and-a-half  after  the  rever- 
sionary interest  fell  into  possession, 
the  influence  of  the  brother  con- 
tinuing until  a  year  before  bill 
filed.     Sharp  v.  Leach,  491 

RIGHT  OF  PRE-EMPTION. 
A  testator  authorized  his  executors, 
in  case  his  nephew  and  clerk 
'*  should  elect  to  carry  on  his  busi- 
ness, to  permit  them  to  do  so 
without  any  payment  for  good- 
will ;*'  the  value  of  the  stock  was 
to  be  ascertained  by  arbitration, 
and  to  be  payable  hy  instalments 
within  ten  years.  Held,  that  this 
conferred  a  right  on  the  nephew 
and  clerk  as  specific  legatees,  and 
not  a  mere  discretion  on  the  exe- 
cutors. But  the  rights  of  the  cre- 
ditors being  paramount,  it  was 
held,  that  if  the  proceeds  of  the 
business  were  necessary  for  the 
payment  of  the  debts,  the  nephew 
and  clerk  must  at  once  provide 
sufficient  for  their  payment.  Fryer 
V.  fVard.  602 


RIGHT  TO  SUE. 

See  Pleading. 


SALE. 
See  Felon,  2. 

Foreclosure,  1. 

SATISFACTION. 
A>  B.,  having  a  power  under  his 
marriage  settlement  to  appoint  a 
fund  amongst  his  children,  and 
which  was  limited  to  them  in  de- 
fault of  appointment,  became  a 
party  to  his  son's  marriage  settle- 
ment, by  which  he  covenanted 
with  the  trustees  to  bequeath  by 
will  to  his  son  or  daughter-in-law 
2,500/.  upon  the  trusts  of  the  set- 
tlement. By  his  will  A,  B,  ap- 
pointed to  his  son  2,500/.  (part  of 
the  trust  funds)  in  full  discharge 
of  his  covenant.  Held,  that  the 
bequest  was  not  a  performance  of 
A,  B.'s  covenant,  and  that  the  par- 
ties claiming  under  the  son's  set- 
tlement were  entitled  to  both. 
Graham  v.  mckham  (No.  1.)  447 

SCANDAL. 

Upon  a  bill  by  a  daughter  to  set 
aside  a  mortgage  executed  by  her 
for  her  father:  Held,  that  state- 
ments of  facts  tending  to  shew 
the  object  of  the  loan  to  the  fa- 
ther was  to  enable  the  mortgagee 
to  effect  her  seduction  were  not 
scandalous.     B — .  v,  W — .      342 

SCOTCH  CONTRACT. 

See  Jurisdiction. 
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SERVICE  ABROAD. 

1.  The  jurisdiction  of  the  , Court  of 
.  Chancery  is  not  extended  by  the 

statutes  authorizing  service  abroad. 
Cookney  v.  Anderson,       Page  452 

2.  Defendants  served  abroad  who 
have  appeared  may  still  demur  to 
the  j  u  r  i  sdi  ction-.     Ibid. 

8.  Principles  which  govern  the  cases 
of  jurisdiction  of  this  Court  over 
parties  to  contracts  who  are 
abroad.     Ibid. 

SET-OFF. 
The  purchaser  of  a  debt  commenced 
an  action  at  law  to  recover  it  in 
the  name  of  the  assignor.  The 
debtor  pleaded  a  parol  agreement 
between  him  and  the  assignor  by 
way  of  set-off.  Thereupon  the 
Plaintiff  at  law  filed  a  bill  to  ob- 
tain equitable  relief.  It  was  dis- 
missed with  costs.     RoU  v.  IVhhe, 

520 

SETTING  ASIDE  DEED. 

1 .  Purchase  from  a  poor  sick  man, 
shortly  before  his  death,  at  an 
under-value,  and  under  circum- 
stances of  great  precipitation  and 
without  proper  protection,  set 
aside  at  the  instance  of  his  heir- 
at-law.     Clark  V.  Malpas.  80 

ft.  Whether  a  transaction  can  be  set 
aside  for  undue  influence,  when  it 
has  been  exercised  not  by  the 
party  obtaining  benefits  under  it, 
but  by  a  third  person,  qucere. 
Bentley  v.  Mackay.  143 

See  Voluntary  Settlement,  2. 


SETTLED  ACCOUNT. 
In  taking  accounts  in  Chambers  the 
Court  never  disturbs  a  settled  ac- 
count between  the  parties.  Newen 
V.  Wetten,  Page  315 

SETTLEMENT. 
See  Deed. 

Husband  and  Wife,  1. 
Policy  of  Assurance. 

SHIP. 

See  Partnership,  2. 
Power,  1. 

SHIP'S  HUSBAND. 
See  Partnership,  2. 

SHORTHAND  WRITER'S 
NOTES. 
Shorthand  writer's  notes  of  the  cross- 
examination  of  witnesses  in  Court 
allowed,  but  costs  of  his  notes  of 
the  Judgment  disallowed,  on  a 
taxation  between  party  and  party. 
Clark  V.  Malpas.  (No.  2.)        554 

SOLICITOR. 
A  Receiver  was  appointed  by  the 
Court,  upon  the  representation  of 
the  Plaintiff's  solicitor  that  the 
Receiver  had  entered  into  the 
usual  recognizances,  which  he  had 
not  in  fact  done.  A  loss  occurred, 
in  consequence  of  the  Receiver's 
liability  being  only  in  the  nature 
of  a  simple  contract  debt.  The 
solicitor  was,  at  the  instance  of 
a  Defendant,  made  personally  lia- 
ble for  the  loss  occasioned  by  his 
neglect.  Held  also,  that  the  coun- 
try solicitor  was  liable,  though  the 
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representations  were  made  by  his 
London  agents.  Simmons  v.  Bose* 
M^ecks  V.  Ward,  Re  R.  A.  Ward. 
Page  1 
See  Town  Agent. 

SOLICITOR  AND  CLIENT. 

See  Taxation. 

SPECIFIC  BEQUEST. 
See  Exoneration. 

SPECIFIC  LEGACY. 

See  Exoneration. 

Right  of  Pre-ehption. 

SPECIFIC  PERFORMANCE. 

1.  Redeemed  land  tax,  amounting  to 
4 1  /•  fer  annum ^  was  sold  by  auction 
in  one  lot.  The  particulars  re- 
presented S/.  I4«.  (part  of  it)  as 
charged  on  three  houses,  but  stated 
that  the  title  consisted  of  a  con- 
tract for  redemption  of  the  land 
tax  of  the  25th  of  March^  1818. 
This  contract,  when  produced  after 
the  sale,  shewed  that  the  3/.  14«. 
was  not  charged  on  three  houses, 
but  consisted  of  three  small  sums, 
each  charged  separately  on  one  of 
the  houses.  Held,  first,  that  the 
misdescription  was  fatal ;  secondly, 
that  the  reference  to  the  contract 
did  not  give  the  purchaser  notice 
of  the  actual  state  of  the  title ; 
thirdly,  that  it  was  not  a  matter 
susceptible  of  compensation,  and  a 
bill  by  the  vendor  for  specific  per* 
formance  was  dismissed  with  costs. 
Cox  V.  CacentoTu  S78 

2.  A  mortgagor  entered  into  a  con- 
tract to  grant  a  leasci  which  the 


mortgagee  refused  to  ratify.  Held, 
that  specific  performance  could 
not  be  enforced,  but  the  Court 
under  Sir  Hugh  Cairns'  Act  (21 
&  22  VkU  c.  27|  s.  2),  assessed 
the  damages  sustained.  Howe  v. 
HunU  Page  420 

3.  A  railway  company  entered  into 
a  contract  with  a  tenant  for  life  of 
property  within  their  line,  who  ap- 
pointed a  surveyor  under  "The 
Lands  Clauses  Consolidation  Act" 
(8  &  9  Vict.  c.  18,  8.  9).  The 
company  would  neither  appoint 
their  valuer  nor  complete  the  con- 
tract. The  Court  directed  an  in- 
quiry whether  the  price  agreed 
upon  was  reasonable  and  proper. 
Baker  v.  The  MetropoUian  Rail- 
nay  Company.  504 

4.  A  railway  company  contracted  for 
the  purchase  of  lands.  Held,  that 
they  must  complete  within  a  rea- 
sonable time,  and  that  they  were 
not  entitled  to  insist  that  they 
might  complete  whenever,  within 
the  limit  of  their  compulsory 
powers,  they  wanted  the  land. 
Ibid. 

SPORTING. 
See  Game. 

STATUTE. 
See  Specific  Performance,  2,  3. 

VSSTRT,  1. 

3  <5"  4  Will.  4,  c.  27. 
See  Trust. 

8  4*  9  Vict.  c.  18. 

See  Lands  Clauses  Act,  1. 
Specific  Perfoemancf,  3. 
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10  4*  1 1  rtct.  c.  96. 
See  Costs,  2. 

IS  4-  14  Vict.  c.  115. 
See  Assurance. 

15  ^  \eFici.c.S5,l6  ^  17  VicLclS. 
See  Burial. 

17  <5"  18  ricl.c.  US. 
See  Locke  King's  Act,  1. 

25  ^  26  Vict,  c.  89,  s.  209. 
See  Winding  up,  1. 

STATUTE  OF   LIMITATIONS. 

When  a  testator  charges  his  real 
estate  with  the  payment  of  his 
debts,  a  payment  by  the  devisee  of 
one  estate,  which  prevents  the 
operation  of  the  Statute  of  Limita- 
tions, does  not  affect  the  devisee 
of  another  estate.  Dickinson  v. 
Teasdale.  Page  511 

See  Trust. 

SUBSTITUTION. 
Bequest  to  be  equally  divided  be- 
tween jR.  G,  and  "  my  brothers 
and  sisters,  or  their  children/*  and 
unto  Jm  J.  Held,  that  the  children 
of  such  of  the  brothers  and  sisters 
as  were  dead  at  the  date  of  the  will 
could  not  take  by  substitution. 
Re  Ann  Wood's  Will.  323 

SURVIVORSHIP. 

Bequest  of  the  income  of  the  residue 
equally  amongst  three  daughters 
A.,  B.  and  C,  *'  during  the  term 
of  their  natural  lives  and  the  lives 
of  the  survivors  and  survivor  of 
them  during  their  and  her  natural 
life,"  with  a  gift  over  '*  after  the 


decease  of  the  survivor  of  them.** 
A,  died.  Held,  that  B.  and  C. 
were  entitled  to  the  whole  income, 
and  that  on  the  death  of  either  of 
these  two,  the  survivor  would  be 
entitled  for  her  life  to  the  whole 
income.  Cranswick  v.  Pearson; 
Pearson  v.  Cranswick.  Page  624 
See  Presumption. 


TARGET. 
See  Patent. 

TAXATION. 
A  solicitor  delivered  his  bill,  which 
contained  two  columns  of  charges, 
the  first  of  which  amounted  to  321., 
and  the  second  (which  was  headed 
•'  If  this  bill  be  taxed,  the  follow- 
ing are  the  charges  **)  amounted  to 
23/.  The  solicitor  refused  to  de- 
liver up  the  papers  unless  paid  32/., 
and  the  client  paid  that  sum  under 
protest.  A  taxation  was  ordered, 
and  the  solicitor  having  refused  to 
consent  to  an  order  of  course,  was 
ordered  to  pay  the  costs  of  a  spe- 
cial petition  for  that  purpose.  Re 
Lett.  488 

TENANT  FOR   LIFE  AND 

REMAINDERMAN. 
See  Enclosuhe  Acts. 
Mine,  2. 
Waste. 
West  India  Plantation,  5. 

TENANTS  IN  COMMON. 
Under  a  will.  A,,  B.,  C.  and  D.  be- 
came entitled  to  a  sum  of  stock  as 
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tenants  in  common.  C,  the  sole 
executor,  transferred  it  into  the 
joint  names  of  C.  and  Z).  After- 
wards, by  the  deaths  of  A,  and  B.^ 
C.  and  2).  became  equally  entitled 
to  the  shares  of  A*  and  B.  Held, 
that  C.  and  D,  were  tenants  in 
common  of  the  whole  fund.  Eames 
v.  Godwin,  Page  25 

See  Joint  Tenants. 

TESTAMENTARY  EXPENSES. 

The  expression  "  testamentary  and 
other  expenses  under  this  my  will" 
held  to  include  the  costs  of  a  suit 
to  administer  the  estate.  Webb  v. 
De  Beauvoisin,  573 

TIMBER. 
See  Waste. 

TOMB. 
A  bequest  of  money,  the  interest  of 
which  was  to  be  applied  in  keeping 
up  the  tombs  of  the  testator  and  of 
his  family,  is  void  as  a  perpetuity. 
Richard  v.  Robson ;  In  re  Richard. 

244 

TOWN  AGENT. 
Costs  of  attendance  of  the  country 
solicitor  in  a  country  cause,  where 
witnesses  were  cross-examined  in 
Court,  disallowed  in  a  taxation 
between  party  and  party*  Clarke 
V.  Malpas.    (No.  2.)  \5\ 

TRADE  MARKS. 

A  Defendant  is  liablci  in  equity,  to 

account  for  the  profits   made  by 

the  user  of  a  Plaintiff's  trade  mark, 

though,  at  the  time  of  the  user,  he 


may  have  been  ignorant  of  the 
rights  and  of  the  existence  of  the 
Plaintiff,  and  notwithstanding  that, 
to  entitle  him  to  recover  damages 
at  law,  it  may  be  necessary  to 
prove  a  scienter  •  Car  tier  v.  Car  Hie, 
Page  :^92 

TRUST. 
Distinction  between  a  charge  and 
trust  since  the  3  &  4  Will.  4,  c.  27. 
A  charge  of  debts  on  real  estate 
is  not  a  trust  so  as  to  prevent 
the  operation  of  the  Statute  of 
Limitations  as  regards  the  devisee, 
nor  is  a  charge  of  debts  accom- 
panied by  a  direction  to  raise  the 
amount  by  mortgage  or  otherwise. 
Dickinson  v.  Teasdale,  511 

See  Breach  op  Trust. 

Charity,  1,  2. 

Discretionary  Trust. 

Trustee. 

Voluntary  Gift. 


TRUSTEE. 

1.  The  Court,  after  consideration, 
appointed  a  feme  sole  to  be  a  trus- 
tee.    In  re  Campbeirs  Trust.    176 

2.  An  executor  and  trustee,  who  had 
acted  but  not  proved,  refused,  and 
insisted  that  he  was  not  bound,  to 
account,  and  he  placed  every  im- 
pediment in  the  Plaintiff*s  way. 
Having  failed  in  his  contention, 
the  Court,  on  making  a  decree  for 
an  account,  directed  him  to  pay 
the  costs  of  suit  to  the  hearing. 
Boynton  v.  Richardson.  340 
See  Breach  of  Trust. 

Costs,  2. 
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TRUSTEE— co»/myrd. 
See  Creditors*  Dbed. 
Discretionary  Trust. 
Executor. 
Trustee. 
Vestry. 


ULTRA  VIRES. 

See  Contributory,  S. 

UNDUE    INFLUENCE. 

See  Reversionary  Interest,  2. 
Setting  aside  Deed. 
Voluntary  Conveyance. 


VENDOR  AND  PURCHASER. 
See  Deposit. 
Lien. 

Reversionary  Interest. 
Setting  Aside  Deed. 
Specific  Performance. 

VESTING. 
Devise,  afler  the  death  of  the  tenant 
for  life,  in  trust  to  sell,  and  *'  pay 
and  divide"  the  produce  amongst 
all  his  children,  to  be  paid  as  and 
when  they  respectively  attained 
twenty-one,  and  in  the  meantime 
the  interest  to  be  applied  in  their 
maintenance,  with  a  gift  over,  in 
cas6  the  tenant  for  life  died  with- 
out leaving  any  child.  Held,  that 
the  interests  of  the  children  vested 
at  their  births.  Shrimpton  v. 
Shrimpton,  Page  425 

VESTING   ORDER. 

See  Foreclosure,  2. 


VESTRY. 
By  a  decree  made  in  1851,  the  trus- 
tees of  a  charity  for  poor  inhabi- 
tants of  a  parish  were  to  be  elected 
by  "  the  parishioners  and  inhabi- 
tants of  the  parish  in  vestry  assem- 
bled." By  public  acts  in  1855, 
1856,  the  character  of  the  vestry 
was  altered,  and  it  was  made  to 
consist  of  1 20  occupiers  of  houses. 
Held,  that  the  acts  (18  &  19  Vict. 
c.  120,  and  19  &  20  VkU  c.  112) 
controlled  the  decree,  and  that  the 
present  vestry  had  the  right  of 
electing  the  new  trustees.  In  re 
Hayle's  Estate.  Page  139 

VOLUNTARY  GIFT. 

Parol  declaration  of  trust  of  money 
handed  over  to  a  third  party,  on 
trust,  by  a  person  in  extremis ^  sup- 
ported,  but  held  invalid  as  to  stock, 
for  which  a  power  of  attorney  had 
been  given  by  the  settlor,  but 
w  hich  had  not  been  acted  on  at  her 
death.     Peckham  v.  Taylor.     250 

VOLUNTARY  PAYMENT. 
See  DebtI 

VOLUNTARY  SETTLEMENT. 

1.  Whether  a  deed  executed  without 
fraud,  making  a  provision  for 
volunteers,  and  on  the  faith  of 
which  they  have  acted  for  years, 
can  afterwards  be  set  aside  or 
varied  on  the  ground  of  mistake. 
Bentley  v.  Mackay.  143 

2.  Where  A,  agrees  to  make  a  pro- 
vision for  a  volunteer,  in  conside- 
ration of  B.^s  doing  the  like,  the 
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contract  is  not  voluntary.    Bentley 
V.  Mackay.  ^^^J^  ^^^ 

3.  A  voluntary  settlement,  made  by 
a  sister  on  her  brother  and  his 
family,  subject  to  a  limitaiton  to 
her  for  life,  with  remainder  to  her 
issue,  set  aside,  on  the  ground  that 
the  brother,  on  whom  the  burthen 
was  cast,  had  not  proved  the  ne- 
cessary requisites  to  support  it. 
Sharp  V.  Leach,  491 

4.  A  conveyance  by  an  aunt  to  her 
nephew,  without  any  considera- 
tion, of  all  her  real  estates,  reserv- 
ing a  life  estate  only  to  herself, 
and  containing  no  power  of  revo- 
cation, supported,  it  appearing  that 
the  proposal  had  emanated  from  the 
aunt ;  that  the  deed  had  been  pre- 
pared, on  her  instructions,  by  the 
family  solicitor ;  that  it  had  been 
fully  explained  to  her,  and  that 
the  nephew  had  possessed  no 
further  influence  than  that  arising 
from  his  aunt's  attachment  for  and 
confidence  in  him.   Tokerv.  Toker, 

Page  629 

5.  The  law  of  this  Court  is  very  strict 
on  the  subject  of  voluntary  deeds, 
and  gives  no  assistance  to  the  com- 
pletion of  them ;  but,  at  the  same 
time,  it  does  not  lay  down,  as  a 
rule,  that  they  are  always  void ; 
and  the  mere  alteration  of  intention 
is  not  sufficient  to  induce  this  Court 
to  interfere  and  cancel  an  instru- 
ment which  was  fully  understood 
and  deliberately  executed  by  the 
grantor.     Ibid, 

See  MisTAKB. 

Reformimo  Deed,  2. 


WASTE. 
Tenant  for  life  committing  waste  by 
cutting  timber  can  gain  no  advan- 
tage from  his  wrongful  act,  but  the 
produce  is  invested  and  accumu- 
lated for  the  benefit  of  the  first 
estate  of  inheritance.  Where  tim- 
ber is  blown  down,  a  tenant  for 
life  impeachable  for  waste  is  abso- 
lutely entitled  to  such  parts  as  he 
would  be  entitled  to  cut  himself,  as 
thinnings,  &c.  and  also  to  the  in- 
terest produced  by  the  investment 
of  the  produce  of  the  rest.  Bale- 
man  V,  Hotchkin  (No.  2), 

Page  486 

WEST  INDIA  PLANTATION. 

1.  The  rights  of  lien  of  consignees 
in  this  country  and  of  the  resident 
managers  of  fVest  India  plantations 
on  the  estates  rest  upon  the  same 
principle.     Bertrand  v.  Davies, 

429 

2.  The  manager  of  a  IVest  India  plan- 
tation has  a  lien  for  the  costs  of 
management  on  the  interest  of  the 
person  appointing  him  ;  but  if  ap- 
pointed by  a  tenant  for  life,  he  has 
also  a  lien  for  the  supplies  which 
produced  the  first  crop  taken  by 
the  remainderman.     Ibid, 

S,  Where  the  appointment  of  a  mana- 
ger of  a  West  India  plantation  is 
not  express,  yet  if  the  persons  in- 
terested in  the  estate  know  that  he 
is  performing  the  duties  and  do 
not  interfere,  they  must  be  pre- 
sumed to  have  acquiesced  in  his 
continuance  in  that  officci  and  they 
cannot  dispute  his  claim  to  a  lien 
on  the  estate  for  the  expenditure, 


682 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


which,  by  their  tacit  acquiescence 
they  have  encouraged  him  to 
make.     Berlrand  v.  Davics,      4Z9 

4.  Where  a  receiver  or  manager  of  a 
West  India  plantation  is  appointed 
by  the  Court  in  a  suit  properly 
constituted,  he  is  considered  as  ap- 
pointed on  behalf  of  all  persons 
interested  in  the  property,  and  he 
is  entitled  to  his  ordinary  commis- 
sion and  allowances  and  also  to  a 
lien  on  the  estate,  as  against  all 
persons  interested  in  it,  for  the 
balance  due  to  him.     Ibid. 

5.  A  manager  of  a  West  India  es- 
tate, appointed  by  the  tenant  for 
life,  who  has  a  lien  as  against  the 
remainderman,  for  the  last  year's 
supplies,  continued  in  possession 
after  the  death  of  the  tenant  for 
life.  Held,  that  he  must  be  treated 
as  a  mortgagee  in  possession,  and 
must  account  in  the  mode  pointed 
out  in  Leith  v.  Irvirif  I  Myl.  &  K. 
277.     Ibid. 

WILL. 
See  Advancement. 
Annuity. 
BoRouoH  English. 
Charity,  1,  2. 
Condition  Precedent,  2. 
Cousin. 

Cross  Remainders,  1,  2. 
Election. 

Husband  and  Wife,  4. 
Illegitimate  Children. 
Income  and  Corpus. 
Issue. 

Joint  Tenants. 
Locke  King's  Act. 
Mortgage,  2. 


W I L  L — con  tinued. 
See  Mortmain. 
Per  Stirpes. 
Power,  1,  2. 
Presumption. 
Referential  Trusts. 
Remoteness. 
Right  of  Pre-emption. 
Satisfaction. 
Substitution. 
Survivorship. 
Tenants  in  Common. 
Testamentary  Expenses. 
Tomb. 
Vesting. 

WINDING-UP. 

1.  An  insurance  company,  registered 
under  the  act  of  1844,  had  re-- 
solved  upon  a  voluntary  winding- 
up  prior  to  the  act  of  1 862,  under 
which  it  had  never  been  regis- 
tered. Held,  that  such  company 
was  precluded*^ by  the  25  &  26 
Vict.  c.  89,  s.  209,  from  present- 
ing a  petition  to  wind  up,  either 
solely  or  in  conjunction  with  a 
contributory.  In  re  the  Waterloo 
LifSf  <^c.  Assurance  Company, 
(No.  1.)  Page  686 

2.  A  creditor  of  a  company,  on  the 
day  on  which  a  winding-up  order 
was  made,  obtained  a  judgment 
against  the  company,  and  issued  a 

fi.fa^y  which  he  subsequently  de* 
livered  to  the  sheriff  for  execu* 
tion.  The  Court,  on  the  applica- 
tion of  the  Official  Liquidator,  re* 
strained  further  proceedings.  In 
re  The  Waterloo  Life,  ^"c.  Insur^ 
ance  Company,  (No.  2.)  589 

See  Contributory. 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


683 


WITNESS. 
The    forty-eight    hours*  notice   re- 
quired by  the  22ncl  General  Order 
of  the  5th  of  February^  1861,  ap- 
plies to  '*  the  opposite  party/'  and 


not  to  a  witness^  who  is  bound  to 
attend  to  be  examined  after  reason- 
able notice.  Re  North  H^heal  Ex- 
mouth  Mining  Company,  Page  628 
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